Reference: 20230169 THE TREASURY

18 April 2023

Dear

Thank you for your Official Information Act request, received on 11 April 2023. You
requested:

This official information request seeks confirmation of the presence of a single
clause in an agreement.

This request is directed to Treasury because the Minister of Finance is a
signatory to the agreement in question.

An analysis of internationally published manufacturing and supply agreements
from Pfizer shows they universally contain a Purchaser Acknowledgement
clause.

The typical formulation of this clause is as follows:

5.5 Purchaser Acknowledgement.

Purchaser acknowledges that the Vaccine and materials related to the Vaccine,
and their components and constituent materials are being rapidly developed due
to the emergency circumstances of the COVID-19 pandemic and will continue to
be studied after provision of the Vaccine to Purchaser under this Agreement.
Purchaser further acknowledges that the long-term effects and efficacy of the
Vaccine are not currently known and that there may be adverse effects of the
Vaccine that are not currently known.

We expect that such a clause is found within the Manufacturing and Supply
Agreement between Pfizer New Zealand Limited and the Sovereign in Right of
New Zealand dated December 2020.

Is there a Clause found in the New Zealand Pfizer Covid Manufacturing and
Supply Agreement that is functionally identical to the wording above?

Section 10 of the Bill of Rights Act 1990 provides:
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“10. Right not to be subjected to medical or scientific experimentation
Every person has the right not to be subjected to medical or scientific
experimentation without that person’s consent.”

The Supreme Court of New Zealand in Fitzgerald v The Queen [2021] NZSC 131
discusses the Bill of Rights at length.
See: https://www.courtsofnz.govt.nz/assets/cases/2021/2021-NZSC-131.pdf

Quoting the Supreme Court at para [41] therein:

“The Bill of Rights is therefore a statute of constitutional significance, one which is
‘intended to be woven into the fabric of New Zealand law”. As a statutory bill of
rights, even if not supreme law, the Bill of Rights is to be given a generous
interpretation — an interpretation suitable to give individuals the full measure of
the enacted fundamental rights and freedoms, and one which renders the rights
practical and effective, comprehensible beyond the ranks of judges and human
rights academics.”

The Treasury have a duty to adopt a generous interpretation of legislation that
will render Bill of Rights individual rights and freedoms practical and effective.
Clause 5.5 above is clear. The product to be supplied would be developed rapidly
and would continue to be studied after supply. Efficacy and safety were not
known.

In simple terms, this was experimental.

New Zealanders were not informed they would be participating in a medical
experiment. They were not able to consent to such participation.
This is a clear and direct breach of the Bill of Rights Section 10.

Your confirmation of clause 5.5 in the New Zealand agreement provides evidence
of a breach of the Bill of Rights.

If this evidence is found within the agreement, you are duty bound to reveal it
forthwith!

Hiding evidence of wrongdoing is not a valid reason to withhold official
information.

Section 116 of the Crimes Act 1961 specifies a maximum prison term of 7 years
for conspiring to defeat justice.

Please be advised that Section 9(2)(b)(ii) of the Official Information Act does not
provide a valid ground to withhold this information.

1. The clause is known in the public domain as a standard clause in the
agreements. It is “Exempt Information” under the terms of the Pfizer
agreements. It is not Confidential Information. There would be no commercial
penalty for its release. Pfizer may even encourage release because it shows
Pfizer absolved itself from unsubstantiated claims.


https://www.courtsofnz.govt.nz/assets/cases/2021/2021-NZSC-131.pdf

2. Public interest outweighs any commercial prejudice that could result.

3. The Bill of Rights applies when interpreting the Official Information Act. An
interpretation used to defeat Bill of Rights rights and freedoms is unlawful.
Interpretations upholding the Bill of Rights must be preferred.

Thank you for your assistance with this matter. We look forward to your early
response.

Should this request for information be refused for any reason, then please
personally identify the decision maker responsible for such refusal.

Information to be withheld

Your request for information regarding a clause in the contract between the Crown and
Pfizer is withheld under the following sections of the Official Information Act:

o 9(2)(b)(ii) - to protect information where the making available of the information
would be likely unreasonably to prejudice the commercial position of the person
who supplied or who is the subject of the information,

o 9(2)(ba)(ii) - to protect information which is subject to an obligation of confidence or
which any person has been or could be compelled to provide under the authority of
any enactment, where the making available of the information would be likely
otherwise to damage the public interest, and

e 9(2)(c) — to avoid prejudice to measures protecting the health or safety of members
of the public.

This reply addresses the information you requested. | note that you do not believe that
section 9(2)(b)(ii) of the Act is a valid ground to withhold this information. You have the
right to ask the Ombudsman to investigate and review my decision.

Yours sincerely

Jess Hewat
Manager, Health



