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Treasury Report:  Variation to the Core Rail Lease 

Date: 9 February 2004 Treasury Priority: Low 

Security Level: IN-CONFIDENCE Report No: T2004/81 

Action Sought 

 Action Sought Deadline 

Minister of Finance Sign the attached letter to the NZRC 
and forward to the Minister for State 
Owned Enterprises 

As soon as practical 

Minister for State-Owned 
Enterprises 

Sign the original letter to the NZRC 
and dispatch. 

As soon as practical 

Contact for Telephone Discussion (if required) 

Name Position Telephone 1st Contact

     

     

     

     
 
 
Enclosure: Yes 



IN-CONFIDENCE 
 

 
28 January 2004 SH-8-4-2  

Treasury Report: Variation to the Core Rail Lease 

Executive Summary 

The New Zealand Railways Corporation (NZRC) has written requesting permission to enter 
into negotiations with Tranz Rail over a variation to the Core Rail Lease.  The Crown agreed 
to these negotiations as part of the Replacement Heads of Agreements (HOA) with Toll 
Holdings/Tranz Rail. 
 
It is recommended that you notify NZRC of your agreement to start negotiations once the 
land transferring under the Rail Network Transfer is agreed.  Starting negotiation before then 
could impact on the amount and value of land that is returned to the Crown. 
 
It would be useful to provide NZRC with some guidance about the government’s objectives 
for a revised lease.  Recommendations on the appropriate negotiating mandate for NZRC 
are provided in this report.    

Recommended Action 

We recommend that you: 
 
a agree that NZRC should start negotiations on a variation to the Core Rail Lease once 

the land transferring to the Crown under the Rail Network Transfer is agreed; and 
 
 Agreed/Declined  

 
b sign the attached letter to the Chair of NZRC.   
 

Agreed/Declined 
 
 
 
 
  
 Sector Manager, Communications, Services &  
for Secretary to the Treasury  Infrastructure, CCMAU 
 
 
 
 
 
Hon Dr Michael Cullen Hon Mark Burton 
Minister of Finance Minister for State Owned Enterprises 
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Treasury Report: Variation to the Core Rail Lease 

Purpose of Report 

1. As part of the July 2003 agreement between the Crown and Toll Holdings the Crown 
has agreed to negotiate a variation to the Core Rail Lease.  This report identifies the 
key issues to be resolved in the negotiations and seeks your agreement to a 
negotiating mandate to be given to NZRC.   

Background 

2. In the period prior to May 2003 NZRC undertook negotiations with Tranz Rail about 
variations to the Core Rail Lease.  NZRC reported to Ministers on 2 May 2003 on the 
proposed changes (the May variations).  In summary NZRC and Tranz Rail agreed, 
subject to Ministerial approval, that: 

 
• the criteria for use of land would be reformulated to clarify that wider transport 

activities supporting the competitiveness of rail operations are permitted; 

• the Crown’s rights to review land use would be strengthened; 

• Tranz Rail would be able to grant subleases for longer terms (up to 35 years 
compared to 7 years under the existing lease); 

• Tranz Rail’s incentives to surrender land would be improved; 

• Tranz Rail’s right to refuse release of land for public works would be weakened; 

• a dispute resolution process would be introduced; and 

• “Lease Management Protocols” would be added to facilitate a more collaborative 
relationship between the lessor and lessee. 

3. Decisions on the May variations were subsequently overtaken by events, including the 
various takeover offers for Tranz Rail, and the Crown’s agreements with Tranz Rail and 
Toll Holdings.    

 
4. The Crown’s 7 July 2003 agreement with Toll Holding’s includes commitments to: 
 

• putting the position on the May variations to Ministers for their consideration and 
response; and  

• agreeing a further variation to the lease to ensure that the lease reflects the 
remaining land held by Tranz Rail after completion of the July HOA.  The 
agreement is to complete this variation by the end of the Transition period (1 July 
2004). 

5. The relevant sections of the HOA are replicated in the Additional Information section at 
the end of this report.  
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Analysis 

May variations 

6. The May variations were previously recommended by NZRC based on assumptions 
that Tranz Rail would continue to own the rail infrastructure and be the long term 
lessee of most of the Crown’s railway land.  Neither of these assumptions holds under 
the HOA.  While some parts of the May variations still make sense for the land being 
retained by Tranz Rail, other parts are redundant or potentially counterproductive.  For 
example: 

 
• After the HOA is implemented Tranz Rail should have minimal land beyond that 

required for its own operational needs.  All the existing provisions governing the 
release of land forming the rail corridor will be redundant; 

• Provisions about division of proceeds from the sale of land no longer required for 
rail purposes are largely superseded by the HOA; and 

• The provisions for improving process are still relevant but their scope of 
application is greatly reduced.   The provisions may need to be reviewed to 
confirm their scale is appropriate to the new scope.  

7. Given these issues, and as amendments are required anyway, we recommend that 
Ministers do not formally agree to the May variations.  The alternative is to respond by 
providing a negotiating mandate for NZRC for a new variation.  This would pick up 
those parts of the May variation that are still appropriate and give indications of 
direction for future negotiations, while avoiding the need to specifically approve or 
reject specific provisions.   

 
Negotiating mandate for new variations 

8. The Crown is committed to agree a further variation to the lease to ensure that the 
lease reflects the remaining land held by Tranz Rail after completion of the July HOA. 

 
Timing 

9. It may be undesirable to start negotiations on a new lease variation before finalising 
agreements to the land to be returned to the Crown under the Rail Network Transfer.  
Starting negotiations prior to completion of the rail network transfer could compromise 
the transfer and create a situation where Tranz Rail saw an alternative to handing land 
back under the Heads of Agreement, and might reduce the amount of land that is 
returned.  We therefore recommend that negotiations start once the surrender land is 
agreed. 

 
10. It should be noted that agreement to land parcels and boundaries may not be finished 

by of the time the Rail Network Transfer is completed.  The timing for conclusion of 
agreements on land boundaries is currently uncertain.   

 
Negotiator 

11. The task of negotiating a new lease variation falls within the expertise and mandate of 
the existing Board and management of NZRC.  We therefore recommend that NZRC 
be delegated this responsibility, to commence as soon as the land definition for the Rail 
Network Transfer is complete. 
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Negotiating Mandate 

12. It would be helpful to provide NZRC with a negotiating mandate, for the above reasons 
and to improve the negotiation process.  We suggest that the following statements from 
Ministers would be helpful to NZRC:  

 
• The revised lease should be appropriate for the much reduced land holdings of 

Tranz Rail following implementation of the HOA.  

• Land use by Tranz Rail for purposes that improve the competitiveness of rail 
transport should be permitted/encouraged.  This includes “multimodal” 
distribution facilities that encourage concentration of freight around rail heads. 

• It is expected that in future TrackCo (rather than Tranz Rail) should have 
responsibility for deciding to release unused land or to retain it for possible future 
rail use.    

• The amount of land retained by Tranz Rail should be minimised.  To facilitate this 
Tranz Rail should have incentives to release unused land to TrackCo. 

• While it makes sense for Tranz Rail to sub-lease to third parties that are critical to 
Tranz Rail’s operations, in general the preference is for TrackCo to lease land to 
third parties rather than Tranz Rail sub-lease to those parties.  

• Within the above provisions and recognising the need for some flexibility, Tranz 
Rail should have some ability to sub-lease.  However, ideally the incentives in the 
lease variation should cause Tranz Rail to favour release over sub-leasing in 
most circumstances. 

13. We expect that the issue of sub-leasing is likely to create the most difficulties in the 
negotiation.  The May variations contained provisions that would extend Tranz Rail’s 
rights to sub-lease and Tranz Rail is likely to argue strongly for a similar or better 
position in the new variation.  However, this has now been superseded by the HOA, 
which included the principle that the amount of land retained by Tranz Rail is to be 
minimised.  

 
14. We consider that, in general, land should be leased directly by TrackCo rather than 

sub-leased by Tranz Rail.  The potential for a more open and competitive environment 
is protected if TrackCo leases rail land directly to the rail customer.  When sub-leasing 
land to its customers Tranz Rail is potentially able to tighten its commercial 
relationships and make it more difficult for a competitor to win that customer’s 
business.  In the event that Tranz Rail lost its exclusive access, the entry of another rail 
provider could be hindered if the customer facility is on land leased from Tranz Rail.    
We therefore recommend against agreeing any general extension to Tranz Rail’s sub-
leasing rights. 

 
15. There would be two exceptions to the general rule.  The first would be for leases to 

parties that provide services that support Tranz Rail’s operations.  An example would 
be the leases to Alstom, the company providing out-sourcing services for Tranz Rail’s 
locomotives.  It is reasonable that Tranz Rail is able to control these leases to avoid 
being held hostage by its suppliers. The second exception would be for customer 
facilities owned by Tranz Rail.  It would not be reasonable to deny Tranz Rail the right 
to sublease the land under a structure that it owned.  One of the practical applications 
of this rule is that Tranz Rail customers considering a new railhead facility would have 
a choice between building themselves (under a lease from TrackCo) or leasing a Tranz 
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Rail-owned building.  The customer’s choice would be determined in part by how much 
they valued independence from Tranz Rail.  

 
16. If Tranz Rail is able to demonstrate that the existing sub-lease provisions in the core 

lease are unduly restrictive for these exceptions then some additional flexibility could 
be agreed for the new lease variation. 

Next Steps 

17. To implement these decisions we recommend that you write to NZRC with a request to 
resume negotiations.  A draft letter to this effect is appended to this report.   

Consultation 

18. NZRC has been consulted on the contents of this report and has agreed the 
recommendations. 
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Additional Information 

19. The Replacement HOA, under the heading Rail Network Transfer Agreements states: 
 

“Completion of agreements:  Subject to clause 5.3, in order to give effect to the 
Rail Network Transfer, Tranz Rail and the Crown must complete: 

… 
 
d. an agreement to partially surrender and vary the Core Lease, on the terms 
summarised in Schedule 5 (the Crown must also procure the execution of this 
agreement by NZRC), by the end of the Transitional Period;” 

 
20. Schedule 5 of the Replacement Heads of Agreement between Toll/Tranz Rail and the 

Crown states:   
 

“Terms of Agreement to Partially Surrender and Vary the Core Lease  

This Agreement shall be on substantially the same terms (except as to the land 
surrendered from the Core Lease) as the Agreement to Partially Surrender and Vary the 
Core Rail Lease between the Crown, NZRC and Tranz Rail, dated 24 December 2001.   

This Agreement will require the parties, following Completion, to negotiate in good faith to 
agree a further variation of the Core Lease in order to ensure that the lease reflects, and 
contains terms reasonably appropriate to, the remaining land leased to Tranz Rail under 
it after completion of the surrender of the Surrender Land. 

The parties agree that the position reached to date in respect of the revised Core Lease 
document under negotiation between NZRC and Tranz Rail shall as soon as practicable 
be submitted to the relevant Ministers for their consideration and response.” 
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Irene Lake 
Chair 
New Zealand Railways Corporation 
PO Box 593 
WELLINGTON 
 
 
Dear Irene 
 
VARIATION TO THE CORE RAIL LEASE 

We refer to your letter of 19 December 2003 asking, among other things, for our concurrence 
for NZRC to enter into negotiations with Tranz Rail over a variation to the Core Lease. 
 
We agree that NZRC should restart negotiations with Tranz Rail, but only once agreement 
has been reached on the land to be released from the Core Lease under the Rail Network 
Transfer.  We consider that starting negotiations before agreement to that land could 
compromise and delay the Rail Network Transfer.  It may be useful for the government to 
state its objectives for the lease to assist NZRC to develop its negotiating position.  Our 
objectives and preferences are as follows:  
 
• The revised lease should be appropriate for the much reduced land holdings of Tranz 

Rail following implementation of the Rail Network Transfer.  

• Land use by Tranz Rail for purposes that improve the competitiveness of rail transport 
should be permitted/encouraged.  This includes “multimodal” distribution facilities that 
encourage concentration of freight around rail heads. 

• It is expected that in future TrackCo (rather than Tranz Rail) should have responsibility 
for deciding to release unused land or to retain it for possible future rail use.   

• The amount of land retained by Tranz Rail should be minimised.  To facilitate this 
Tranz Rail should have incentives to release unused land to TrackCo. 

• While it makes sense for Tranz Rail to sub-lease to third parties that are critical to 
Tranz Rail’s operations, in general the preference is for TrackCo to lease land to third 
parties rather than Tranz Rail sub-lease to those parties.  

• Within the above provisions and recognising the need for some flexibility, Tranz Rail 
should have some ability to sub-lease.  However, ideally the incentives in the lease 
variation should cause Tranz Rail to favour release over sub-leasing in most 
circumstances. 

  
 



 

 
We trust that these comments are helpful.  Please contact John Wilson at The Treasury 
should you have any questions.  We look forward to receiving a proposal for the lease 
variation for our approval in due course.  
 
Yours sincerely 
 
 
 
 
 
 
 
Hon Dr Michael Cullen Hon Mark Burton 
Minister of Finance Minister for State Owned Enterprises 

  
 


