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Dear  

 

Thank you for your Official Information Act request, received on 30 May 2022. You 

requested the following: 

 

All information held by the Treasury in regard to the decision not to require a 

Regulatory Impact Assessment in relation to the Oversight of the Oranga 

Tamariki System and Children and Young People's Commission Bill. As this is a 

matter that is before the House (Select Committee due to report back on 13 

June), I request that the request be processed within the statutory timeframe, as 

there is an overriding public interest in this matter.  

 

Context 
As the material below describes, the Ministry of Social Development (MSD) originally 
received an exemption from the Treasury in late 2018 for a proposal to strengthen the 
oversight function of Oranga Tamariki. As the proposal evolved, MSD sought re-
confirmation of the exemption in 2020 and 2021. At each stage, exemptions were 
granted based on the information provided to the Treasury at the time.  

Information being released 

Please find enclosed the following documents: 
 

Item Date Document Description Decision 

1.  31 August 2018 Email: Exemption to the preparation of 
a regulatory impact statement. 

Release in full 

2.  31 August 2018 Attachment to email: exemption 
application form independent oversight 
of OT system and children’s issues 

Release in full (except phone 
numbers) 

3.  5 September 2018 Email: August 2018 exemption 
application form independent oversight 
of OT system and children’s issues. 

Release in full (except phone 
numbers)  

4.  4 September 2018 Attachment to email: August 2018 
exemption application form 
independent oversight of OT system 
and children’s issues.   

Release in full (except phone 
numbers)  
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5.  5 October 2020 – 9 
October 2020 

Email Chain: Background to my 
question 

Release in full (except phone 
numbers)  

6.  28 August 2018 Attachment to email: August 2018 
exemption application form 
independent oversight of OT system 
and children’s issues  

Release in full (except phone 
numbers)  

7.  5 October – 9 
October 2020 

Email Chain: Background to my 
question 

Release in full (except phone 
numbers 

8.  5 October – 9 
October 2020 

Email Chain; Background to my 
question 

Release in full (except phone 
numbers)  

9.  5 October – 9 
October 2020 

Email Chain: Background to my 
question 

Release in full (except phone 
numbers)  

10.  31 March 2021 Draft Cabinet Paper: The Children and 
Young People’s Commission and 
Oversight of Oranga Tamariki System 
Bill – Further Policy Decisions to 
Progress Legislation 

Release in part 

11.  1 April 2021 – 5 
April 2021 

Email Chain: Advice to Cabinet on 
regulatory impacts of Oranga Tamariki 
Oversight Bill 

Release in full (except phone 
numbers)  

 
I have decided to release the documents listed above, subject to information being 
withheld under one or more of the following sections of the Official Information Act, as 
applicable: 

• personal information, under section 9(2)(a) – to prevent the privacy of natural 
persons, including that of deceased people,  

• to prevent harassment, under section 9(2)(g)(2) – to maintain the effective 
conduct of public affairs through protecting ministers, members of government, 
members of government organisations, officers and employees from improper 
pressure or harassment,  

• legal professional privilege, under section 9(2)(h) – to maintain legal professional 
privilege 

• direct dial phone numbers of officials, under section 9(2)(k) – to prevent the 
disclosure of information for improper gain or improper advantage, 

Direct dial phone numbers of officials have been redacted under section 9(2)(k) in 
order to reduce the possibility of staff being exposed to phishing and other scams. This 
is because information released under the OIA may end up in the public domain, for 
example, on websites including the Treasury’s website. 

Please note that the attachment ‘exemption-application-form independent oversight 
Oranga Tamariki’ appears in one additional email chain. Thus, only one copy has been 
attached in the material released to you.  

Paragraphs 23 to 26 in the draft Cabinet Paper included in this release were not 
included in the final version. The final version can be found at  
www.msd.govt.nz/documents/about-msd-and-our-work/publications-
resources/information-releases/cabinet-papers/2021/paper-two-oversight-of-the-
oranga-tamariki-system-and-children-and-young-people-s-commission-bill-further-
policy-decisions.pdf 

http://www.msd.govt.nz/documents/about-msd-and-our-work/publications-resources/information-releases/cabinet-papers/2021/paper-two-oversight-of-the-oranga-tamariki-system-and-children-and-young-people-s-commission-bill-further-policy-decisions.pdf
http://www.msd.govt.nz/documents/about-msd-and-our-work/publications-resources/information-releases/cabinet-papers/2021/paper-two-oversight-of-the-oranga-tamariki-system-and-children-and-young-people-s-commission-bill-further-policy-decisions.pdf
http://www.msd.govt.nz/documents/about-msd-and-our-work/publications-resources/information-releases/cabinet-papers/2021/paper-two-oversight-of-the-oranga-tamariki-system-and-children-and-young-people-s-commission-bill-further-policy-decisions.pdf
http://www.msd.govt.nz/documents/about-msd-and-our-work/publications-resources/information-releases/cabinet-papers/2021/paper-two-oversight-of-the-oranga-tamariki-system-and-children-and-young-people-s-commission-bill-further-policy-decisions.pdf
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In making my decision, I have considered the public interest considerations in section 
9(1) of the Official Information Act.  

 

Please note that this letter (with your personal details removed) and enclosed documents 
may be published on the Treasury website. 

This reply addresses the information you requested. You have the right to ask the 
Ombudsman to investigate and review my decision.  
 

 

Yours sincerely 

 

 

 

 

 

 

Erin King 

Manager, Regulatory Strategy 
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From: Nicola Kirkup [TSY] on behalf of RIA Team [TSY]
To: Ryan McLean; RIA Team [TSY]
Cc: Jo Hartigan; Alice Ansley [TSY]
Subject: RE: Exemption to the preparation of a regulatory impact statement
Date: Friday, 31 August 2018 11:33:28 am
Attachments: exemption-application-form independent oversight Oranga Tamariki.DOCX

 
Happy with that, thanks Ryan.  Here’s a completed form with some words in for you to use in
your Cabinet paper
 
And regards
 
Nicola 
 

From: Ryan McLean <Ryan.McLean015@msd.govt.nz> 
Sent: Friday, 31 August 2018 8:03 AM
To: RIA Team [TSY] <RIA.Team@treasury.govt.nz>
Cc: Jo Hartigan <Jo.Hartigan008@msd.govt.nz>
Subject: Exemption to the preparation of a regulatory impact statement
 
Good morning
 
We are interested in exploring an exemption to the preparation of a regulatory impact statement.
The grounds are that the impacts will be to the Crown and these will be fully explored during the
preparation of a budget bid, as such, preparation of a RIS would be a duplication of effort.
 
We will look forward to hearing from you and are of course available to discuss further.
 
Regards
 
Ryan McLean
Principal Advisor
 

------------------------------- This email and any attachments may contain information that is
confidential and subject to legal privilege. If you are not the intended recipient, any use,
dissemination, distribution or duplication of this email and attachments is prohibited. If
you have received this email in error please notify the author immediately and erase all
copies of the email and attachments. The Ministry of Social Development accepts no
responsibility for changes made to this message or attachments after transmission from the
Ministry. -------------------------------

CONFIDENTIALITY NOTICE

The information in this email is confidential to the Treasury, intended only for the
addressee(s), and may also be legally privileged. If you are not an intended addressee:
a. please immediately delete this email and notify the Treasury by return email or
telephone (64 4 472 2733);
b. any use, dissemination or copying of this email is strictly prohibited and may be
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Application for an exemption from a Regulatory Impact Assessment

Guidance note: 

· See chapter 7 of the Guide to Cabinet’s Impact Analysis Requirements (available at www.treasury.govt.nz/regulation) for examples of typical proposals under each exemption.

· Please send completed form and any supporting attachments to ria@treasury.govt.nz and copied to your Treasury policy team.





		Advising agency



		

Ministry of Social Development



		Agency contact



		Name, team, e-mail and telephone number



		Ryan McLean

Independent oversight of the Oranga Tamariki system and children’s issues

ryan.mclean@msd.govt.nz

027 4949 145



		Ministerial portfolio



		What Minister will lead the proposal to Cabinet? Ministerial title (eg, Minister for Primary Industries) please, not their name.



		Minister for Social Development





		Brief description of the regulatory proposal



		What existing legislation or regulation is to be amended?  Broadly/briefly, why does it need amending? Note and explain whether the proposal includes cost recovery aspects.



		With changes to the Oranga Tamariki system and new government priorities on promoting and safeguarding children’s wellbeing, we need to strengthen the system of independent oversight so that it can meet the requirements of new legislation, and provide the public and Government with a strong and independent view on how we are managing the most important matters for children. 

Predominantly legislative change will likely be focused on the Children’s Commissioner Act 2003 and the Ombudsman’s Act 1975, and possibly to the Oranga Tamariki Act 1989.  Consequential amendments may also be required to other statutes, such as the Health and Disability Commissioner Act 1994.

Cabinet have agreed to review independent oversight arrangements for the Oranga Tamariki system and wider children’s issues [SOC-17-MIN-0115 and SWC-18-MIN-0025 refer].  Following two rounds of consultation a number of issues have been identified relating to the need to strengthen:

· complaints review and investigation, including for complaints made by individuals and their families and whānau 

· advocacy for the wellbeing of children and children’s rights

· systems monitoring of the care and protection system and all arrangements for children and young people in care.

At present, many of these functions are undertaken to varying degrees by the Office of the Children’s Commissioner (OCC) and/or other oversight agencies such as the Ombudsman.  Strengthening these functions is likely to require changes to institutional arrangements and legislation to makes roles and powers clearer and fit for purpose, and increased resourcing.  For example: 

Under its OPCAT mandate (Optional Protocol to the Convention Against Torture) the OCC currently systematically monitor less than 3% of the care population.  The new National Care Standards (NCS) for Oranga Tamariki require systematic independent monitoring once they are implemented from 1 July 2019 (refer Oranga Tamariki National Care Standards Regulations Regulatory Impact Statement).  The agency assigned to this role will need to be designated appropriate legislative powers and be adequately resourced, with appropriate investment in the necessary expertise. 

Many stakeholders have highlighted the need for strengthened oversight of complaints relating to the OT system, and enhanced availability of independent complaint avenues separate from OT for children, young people, adults and whānau that are accessible, timely, trusted, fair and safe. The OCC and the Ombudsman currently only undertake a relatively minor role in complaints/investigations in relation to the OT system. Strengthening functions in this area would require significant resourcing, capacity building and potentially other features such as a more child-friendly gateway.  





		Brief description of the policy development process



		What kind of consultation process has taken place/ is intended? If possible, outline when the proposal is intended to be considered at Cabinet Committee and when the proposal is expected to take effect?



		As part of the first phase of the Review, in 2017 the Ministry engaged with relevant government agencies, Crown Entities (the Children’s Commissioner, Human Rights Commissioner, the Health and Disability Commissioner, the Privacy Commissioner, and the Independent Police Conduct Authority) and the Ombudsman.

From March 2018 targeted consultation with a wider group of stakeholders has been undertaken by an independent reviewer, this has included:

· Iwi and Maori, including a hui with Maori care providers

· Crown entities and Officers of Parliament

· Principal judges in the Youth Court and Family Court

· Other key individuals with expertise in this area

· Pacific peoples representatives, including the Oranga Tamariki Pacific Panel

· Groups and associates representing children, caregivers and others involved with Oranga Tamariki, such as VOYCE – Whakarongo Mai, Fostering Kids, YouthLaw Aotearoa

· Non-government organisations involved in delivering services to children and young people in the Oranga Tamariki system, such as Dingwall Trust and Barnados and NGOs that advocate for children’s rights such as Save the Children and UNICEF.

Current timelines anticipate final policy decisions being sought from Cabinet in November 2018 and a Bill being introduced around Feb/March 2019. 

The Review will recommend policy and related legislation changes to Cabinet.  Analysis required for a Cabinet paper will set out the strategic case for change.  

Implementation of policy changes, including the capacity, capability and resources required for new oversight arrangements and updated legislation are part of the review.  Transition arrangements will also be actively considered. 



		Date (of application)



		28 August 2018



		SCOPE OF EXEMPTION 



		State whether the exemption is for the entire proposal or aspects of it (and if so, what aspects).



		The exemption is sought for the entire proposal (i.e. for all impacts associated with the Children’s Commissioners Act, Ombudsman’s Act and any consequential amendments to other legislation).







		GROUNDS FOR EXEMPTION



		Tick as many grounds as are applicable and for each ground, explain why it applies. Attach additional supporting information if necessary.

If exemptions are sought for multiple proposals then adapt the following tables as necessary.







		Discretionary exemptions (note, these exemptions may be subject to conditions)



		A Regulatory Impact Assessment would substantively duplicate other government policy development, reporting and publication requirements or commitments (e.g. preparation of a discussion document, National Interest Analysis or Better Business Case.)

		



		Explain what analysis and advice is being or has been prepared for other Government requirements or commitments.



		The focus of the proposals is primarily to strengthen the provision of the functions outlined above.  As already noted, these functions are already carried out to some extent by the Office of the Children’s Commissioner or the Ombudsman.

While proposals are intended to significantly strengthen these functions, with increased resourcing and new and/or extended powers introduced to enable the functions to be discharged more effectively – no substantive new functions are being proposed.

While the proposed legislative changes are intended to promote improved outcomes for children and whānau, the predominant direct impact of the legislative changes will be on government – namely changes to institutional arrangements across Crown agencies, underpinned by new funding as part of Budget 2019 and out years.  Specifically, it is envisaged that the impact will involve structural changes and additional resourcing (new funding and capacity building) for the Office of the Children’s Commissioner, and potentially the Ombudsman.  These impacts will need to be outlined in detail to inform a budget bid. For this reason, it is proposed that detailing impacts in a Regulatory Impact Statement would be a duplication of effort.







		DECISION ON WHETHER AN EXEMPTION APPLIES [Treasury to complete]



		Treasury assessment



		You must copy the text below into the “Impact Analysis Requirements” section of the Cabinet paper.

Please also send a copy of the final Cabinet paper to ria@treasury.govt.nz.



		The Regulatory Quality Team at The Treasury agrees that no formal Regulatory Impact Assessment is required in support of this proposal, since it is not expected to impose any regulatory burden on businesses, individuals or not-for-profit organisations outside Government itself. 





		Treasury comment



		You must ensure that any substantive changes made to the scope of the regulatory proposal, following receipt of this Treasury Assessment, are notified to us. We will either confirm the exemption stands or notify you of any change in our assessment. 



[[Other comments, eg, timing for fulfilling exemption conditions.]]



		





		Date (of Treasury response)



		31 August 2018









	FORM: Application for an exemption from a Regulatory Impact Assessment   |   4



unlawful. 
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 FORM: Application for an exemption from a Regulatory Impact Assessment   |   1 

Application for an exemption from a 
Regulatory Impact Assessment 

Guidance note:  
• See chapter 7 of the Guide to Cabinet’s Impact Analysis Requirements (available at 

www.treasury.govt.nz/regulation) for examples of typical proposals under each 
exemption. 

• Please send completed form and any supporting attachments to ria@treasury.govt.nz 
and copied to your Treasury policy team. 

 
 
Advising agency 
 

Ministry of Social Development 

Agency contact 
Name, team, e-mail and telephone number 
Ryan McLean 

Independent oversight of the Oranga Tamariki system and children’s issues 

ryan.mclean@msd.govt.nz 

Ministerial portfolio 
What Minister will lead the proposal to Cabinet? Ministerial title (eg, Minister for Primary 
Industries) please, not their name. 
Minister for Social Development 

 

Brief description of the regulatory proposal 
What existing legislation or regulation is to be amended?  Broadly/briefly, why does it 
need amending? Note and explain whether the proposal includes cost recovery aspects. 
With changes to the Oranga Tamariki system and new government priorities on promoting 
and safeguarding children’s wellbeing, we need to strengthen the system of independent 
oversight so that it can meet the requirements of new legislation, and provide the public 
and Government with a strong and independent view on how we are managing the most 
important matters for children.  

Predominantly legislative change will likely be focused on the Children’s Commissioner 
Act 2003 and the Ombudsman’s Act 1975, and possibly to the Oranga Tamariki Act 1989.  
Consequential amendments may also be required to other statutes, such as the Health 
and Disability Commissioner Act 1994. 

Cabinet have agreed to review independent oversight arrangements for the Oranga 

s9(2)(g)(ii)
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 FORM: Application for an exemption from a Regulatory Impact Assessment   |   2 

Tamariki system and wider children’s issues [SOC-17-MIN-0115 and SWC-18-MIN-0025 
refer].  Following two rounds of consultation a number of issues have been identified 
relating to the need to strengthen: 

• complaints review and investigation, including for complaints made by individuals and 
their families and whānau  

• advocacy for the wellbeing of children and children’s rights 
• systems monitoring of the care and protection system and all arrangements for 

children and young people in care. 

At present, many of these functions are undertaken to varying degrees by the Office of the 
Children’s Commissioner (OCC) and/or other oversight agencies such as the 
Ombudsman.  Strengthening these functions is likely to require changes to institutional 
arrangements and legislation to makes roles and powers clearer and fit for purpose, and 
increased resourcing.  For example:  

• Under its OPCAT mandate (Optional Protocol to the Convention Against Torture) the 
OCC currently systematically monitor less than 3% of the care population.  The new National 
Care Standards (NCS) for Oranga Tamariki require systematic independent monitoring 
once they are implemented from 1 July 2019 (refer Oranga Tamariki National Care 
Standards Regulations Regulatory Impact Statement).  The agency assigned to this 
role will need to be designated appropriate legislative powers and be adequately 
resourced, with appropriate investment in the necessary expertise.  

• Many stakeholders have highlighted the need for strengthened oversight of complaints 
relating to the OT system, and enhanced availability of independent complaint 
avenues separate from OT for children, young people, adults and whānau that are 
accessible, timely, trusted, fair and safe. The OCC and the Ombudsman currently only 
undertake a relatively minor role in complaints/investigations in relation to the OT 
system. Strengthening functions in this area would require significant resourcing, 
capacity building and potentially other features such as a more child-friendly gateway.   

 

Brief description of the policy development process 
What kind of consultation process has taken place/ is intended? If possible, outline when 
the proposal is intended to be considered at Cabinet Committee and when the proposal is 
expected to take effect? 
As part of the first phase of the Review, in 2017 the Ministry engaged with relevant 
government agencies, Crown Entities (the Children’s Commissioner, Human Rights 
Commissioner, the Health and Disability Commissioner, the Privacy Commissioner, and 
the Independent Police Conduct Authority) and the Ombudsman. 

From March 2018 targeted consultation with a wider group of stakeholders has been 
undertaken by an independent reviewer, this has included: 

• Iwi and Maori, including a hui with Maori care providers 
• Crown entities and Officers of Parliament 
• Principal judges in the Youth Court and Family Court 
• Other key individuals with expertise in this area 
• Pacific peoples representatives, including the Oranga Tamariki Pacific Panel 
• Groups and associates representing children, caregivers and others involved with 
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 FORM: Application for an exemption from a Regulatory Impact Assessment   |   3 

Oranga Tamariki, such as VOYCE – Whakarongo Mai, Fostering Kids, YouthLaw 
Aotearoa 

• Non-government organisations involved in delivering services to children and young 
people in the Oranga Tamariki system, such as Dingwall Trust and Barnados and 
NGOs that advocate for children’s rights such as Save the Children and UNICEF. 

Current timelines anticipate final policy decisions being sought from Cabinet in November 
2018 and a Bill being introduced around Feb/March 2019.  

The Review will recommend policy and related legislation changes to Cabinet.  Analysis 
required for a Cabinet paper will set out the strategic case for change.   

Implementation of policy changes, including the capacity, capability and resources 
required for new oversight arrangements and updated legislation are part of the review.  
Transition arrangements will also be actively considered.  

Date (of application) 
28 August 2018 

SCOPE OF EXEMPTION  
State whether the exemption is for the entire proposal or aspects of it (and if so, what 
aspects). 
The exemption is sought for the entire proposal (i.e. for all impacts associated with the 
Children’s Commissioners Act, Ombudsman’s Act and any consequential amendments to 
other legislation). 

 
GROUNDS FOR EXEMPTION 
Tick as many grounds as are applicable and for each ground, explain why it applies. 
Attach additional supporting information if necessary. 
If exemptions are sought for multiple proposals then adapt the following tables as 
necessary. 
 
Discretionary exemptions (note, these exemptions may be subject to conditions) 
A Regulatory Impact Assessment would substantively duplicate other 
government policy development, reporting and publication requirements or 
commitments (e.g. preparation of a discussion document, National Interest 
Analysis or Better Business Case.) 

 

Explain what analysis and advice is being or has been prepared for other Government 
requirements or commitments. 
The focus of the proposals is primarily to strengthen the provision of the functions outlined 
above.  As already noted, these functions are already carried out to some extent by the 
Office of the Children’s Commissioner or the Ombudsman. 

While proposals are intended to significantly strengthen these functions, with increased 
resourcing and new and/or extended powers introduced to enable the functions to be 
discharged more effectively – no substantive new functions are being proposed. 

While the proposed legislative changes are intended to promote improved outcomes for 
children and whānau, the predominant direct impact of the legislative changes will be on 
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 FORM: Application for an exemption from a Regulatory Impact Assessment   |   4 

government – namely changes to institutional arrangements across Crown agencies, 
underpinned by new funding as part of Budget 2019 and out years.  Specifically, it is 
envisaged that the impact will involve structural changes and additional resourcing (new 
funding and capacity building) for the Office of the Children’s Commissioner, and 
potentially the Ombudsman.  These impacts will need to be outlined in detail to inform a 
budget bid. For this reason, it is proposed that detailing impacts in a Regulatory Impact 
Statement would be a duplication of effort. 

 
DECISION ON WHETHER AN EXEMPTION APPLIES [Treasury to complete] 
Treasury assessment 
You must copy the text below into the “Impact Analysis Requirements” section of the 
Cabinet paper. 
Please also send a copy of the final Cabinet paper to ria@treasury.govt.nz. 
The Regulatory Quality Team at The Treasury agrees that no formal Regulatory Impact 
Assessment is required in support of this proposal, since it is not expected to impose any 
regulatory burden on businesses, individuals or not-for-profit organisations outside 
Government itself.  

 

Treasury comment 
You must ensure that any substantive changes made to the scope of the regulatory 
proposal, following receipt of this Treasury Assessment, are notified to us. We will either 
confirm the exemption stands or notify you of any change in our assessment.  
 

[[Other comments, eg, timing for fulfilling exemption conditions.]] 
 

 

Date (of Treasury response) 
31 August 2018 
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From: Bob Johnston [TSY] on behalf of RIA Team [TSY]
To: "Ryan McLean"
Cc: "Jo.Hartigan008@msd.govt.nz"; RIA Team [TSY]; Alice Ansley [TSY]; Laura Browne [TSY]
Subject: RE: Exemption to the preparation of a regulatory impact statement
Date: Wednesday, 5 September 2018 11:20:26 am
Attachments: August 2018 exemption-application-form independent oversight of OT system and children"s issues.docx

Hi Ryan
Thanks for submitting the exemption application regrading independent oversight of the Oranga
Tamariki system and children’s issues.
The completed form is attached. In short, the proposal is exempt from the RIA requirements on
the grounds that the analysis would substantively duplicate the impacts informing the
preparation of a Budget Bid.
This exemption is on the basis that the proposals do not propose any substantive new functions,
but rather increased resourcing and new and/or extended powers to enable the existing
functions to be discharged more effectively. If anything about that changes, please let me know.
Regards
Bob Johnston
Bob Johnston | Senior Policy Analyst| The Treasury

| Bob.Johnston@treasury.govt.nz

From: Ryan McLean 
Sent: Friday, 31 August 2018 8:03 AM
To: RIA Team [TSY] 
Cc: Jo Hartigan 
Subject: Exemption to the preparation of a regulatory impact statement
Good morning
We are interested in exploring an exemption to the preparation of a regulatory impact statement.
The grounds are that the impacts will be to the Crown and these will be fully explored during the
preparation of a budget bid, as such, preparation of a RIS would be a duplication of effort.
We will look forward to hearing from you and are of course available to discuss further.
Regards
Ryan McLean
Principal Advisor

------------------------------- This email and any attachments may contain information that is
confidential and subject to legal privilege. If you are not the intended recipient, any use,
dissemination, distribution or duplication of this email and attachments is prohibited. If
you have received this email in error please notify the author immediately and erase all
copies of the email and attachments. The Ministry of Social Development accepts no
responsibility for changes made to this message or attachments after transmission from the
Ministry. -------------------------------

s9(2)(k)
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Application for an exemption from a Regulatory Impact Assessment

Guidance note: 

· See chapter 7 of the Guide to Cabinet’s Impact Analysis Requirements (available at www.treasury.govt.nz/regulation) for examples of typical proposals under each exemption.

· Please send completed form and any supporting attachments to ria@treasury.govt.nz and copied to your Treasury policy team.





		Advising agency



		

Ministry of Social Development



		Agency contact



		Name, team, e-mail and telephone number



		Ryan McLean

Independent oversight of the Oranga Tamariki system and children’s issues

ryan.mclean@msd.govt.nz

027 4949 145



		Ministerial portfolio



		What Minister will lead the proposal to Cabinet? Ministerial title (eg, Minister for Primary Industries) please, not their name.



		Minister for Social Development





		Brief description of the regulatory proposal



		What existing legislation or regulation is to be amended?  Broadly/briefly, why does it need amending? Note and explain whether the proposal includes cost recovery aspects.



		With changes to the Oranga Tamariki system and new government priorities on promoting and safeguarding children’s wellbeing, we need to strengthen the system of independent oversight so that it can meet the requirements of new legislation, and provide the public and Government with a strong and independent view on how we are managing the most important matters for children. 

Predominantly legislative change will likely be focused on the Children’s Commissioner Act 2003 and the Ombudsman’s Act 1975, and possibly to the Oranga Tamariki Act 1989.  Consequential amendments may also be required to other statutes, such as the Health and Disability Commissioner Act 1994.

Cabinet have agreed to review independent oversight arrangements for the Oranga Tamariki system and wider children’s issues [SOC-17-MIN-0115 and SWC-18-MIN-0025 refer].  Following two rounds of consultation a number of issues have been identified relating to the need to strengthen:

· complaints review and investigation, including for complaints made by individuals and their families and whānau 

· advocacy for the wellbeing of children and children’s rights

· systems monitoring of the care and protection system and all arrangements for children and young people in care.

At present, many of these functions are undertaken to varying degrees by the Office of the Children’s Commissioner (OCC) and/or other oversight agencies such as the Ombudsman.  Strengthening these functions is likely to require changes to institutional arrangements and legislation to makes roles and powers clearer and fit for purpose, and increased resourcing.  For example: 

Under its OPCAT mandate (Optional Protocol to the Convention Against Torture) the OCC currently systematically monitor less than 3% of the care population.  The new National Care Standards (NCS) for Oranga Tamariki require systematic independent monitoring once they are implemented from 1 July 2019 (refer Oranga Tamariki National Care Standards Regulations Regulatory Impact Statement).  The agency assigned to this role will need to be designated appropriate legislative powers and be adequately resourced, with appropriate investment in the necessary expertise. 

Many stakeholders have highlighted the need for strengthened oversight of complaints relating to the OT system, and enhanced availability of independent complaint avenues separate from OT for children, young people, adults and whānau that are accessible, timely, trusted, fair and safe. The OCC and the Ombudsman currently only undertake a relatively minor role in complaints/investigations in relation to the OT system. Strengthening functions in this area would require significant resourcing, capacity building and potentially other features such as a more child-friendly gateway.  





		Brief description of the policy development process



		What kind of consultation process has taken place/ is intended? If possible, outline when the proposal is intended to be considered at Cabinet Committee and when the proposal is expected to take effect?



		As part of the first phase of the Review, in 2017 the Ministry engaged with relevant government agencies, Crown Entities (the Children’s Commissioner, Human Rights Commissioner, the Health and Disability Commissioner, the Privacy Commissioner, and the Independent Police Conduct Authority) and the Ombudsman.

From March 2018 targeted consultation with a wider group of stakeholders has been undertaken by an independent reviewer, this has included:

· Iwi and Maori, including a hui with Maori care providers

· Crown entities and Officers of Parliament

· Principal judges in the Youth Court and Family Court

· Other key individuals with expertise in this area

· Pacific peoples representatives, including the Oranga Tamariki Pacific Panel

· Groups and associates representing children, caregivers and others involved with Oranga Tamariki, such as VOYCE – Whakarongo Mai, Fostering Kids, YouthLaw Aotearoa

· Non-government organisations involved in delivering services to children and young people in the Oranga Tamariki system, such as Dingwall Trust and Barnados and NGOs that advocate for children’s rights such as Save the Children and UNICEF.

Current timelines anticipate final policy decisions being sought from Cabinet in November 2018 and a Bill being introduced around Feb/March 2019. 

The Review will recommend policy and related legislation changes to Cabinet.  Analysis required for a Cabinet paper will set out the strategic case for change.  

Implementation of policy changes, including the capacity, capability and resources required for new oversight arrangements and updated legislation are part of the review.  Transition arrangements will also be actively considered. 



		Date (of application)



		28 August 2018



		SCOPE OF EXEMPTION 



		State whether the exemption is for the entire proposal or aspects of it (and if so, what aspects).



		The exemption is sought for the entire proposal (i.e. for all impacts associated with the Children’s Commissioners Act, Ombudsman’s Act and any consequential amendments to other legislation).







		GROUNDS FOR EXEMPTION



		Tick as many grounds as are applicable and for each ground, explain why it applies. Attach additional supporting information if necessary.

If exemptions are sought for multiple proposals then adapt the following tables as necessary.







		Discretionary exemptions (note, these exemptions may be subject to conditions)



		A Regulatory Impact Assessment would substantively duplicate other government policy development, reporting and publication requirements or commitments (e.g. preparation of a discussion document, National Interest Analysis or Better Business Case.)

		



		Explain what analysis and advice is being or has been prepared for other Government requirements or commitments.



		The focus of the proposals is primarily to strengthen the provision of the functions outlined above.  As already noted, these functions are already carried out to some extent by the Office of the Children’s Commissioner or the Ombudsman.

While proposals are intended to significantly strengthen these functions, with increased resourcing and new and/or extended powers introduced to enable the functions to be discharged more effectively – no substantive new functions are being proposed.

While the proposed legislative changes are intended to promote improved outcomes for children and whānau, the predominant direct impact of the legislative changes will be on government – namely changes to institutional arrangements across Crown agencies, underpinned by new funding as part of Budget 2019 and out years.  Specifically, it is envisaged that the impact will involve structural changes and additional resourcing (new funding and capacity building) for the Office of the Children’s Commissioner, and potentially the Ombudsman.  These impacts will need to be outlined in detail to inform a budget bid. For this reason, it is proposed that detailing impacts in a Regulatory Impact Statement would be a duplication of effort.







		DECISION ON WHETHER AN EXEMPTION APPLIES [Treasury to complete]



		Treasury assessment



		You must copy the text below into the “Impact Analysis Requirements” section of the Cabinet paper.

Please also send a copy of the final Cabinet paper to ria@treasury.govt.nz.



		Based on the information provided, the Regulatory Quality Team at the Treasury has determined that the decisions sought in this paper are exempt from the requirement to provide a Regulatory Impact Assessment as relevant issues will be addressed by the preparation of a Budget bid.





		Treasury comment



		You must ensure that any substantive changes made to the scope of the regulatory proposal, following receipt of this Treasury Assessment, are notified to us. We will either confirm the exemption stands or notify you of any change in our assessment. 



[[Other comments, eg, timing for fulfilling exemption conditions.]]



		This exemption is on the basis that the proposals do not propose any substantive new functions, but rather increased resourcing and new and/or extended powers to enable the existing functions to be discharged more effectively.





		Date (of Treasury response)



		4 September 2018









	FORM: Application for an exemption from a Regulatory Impact Assessment   |   4



 FORM: Application for an exemption from a Regulatory Impact Assessment   |   1 

Application for an exemption from a 
Regulatory Impact Assessment 

Guidance note:  
• See chapter 7 of the Guide to Cabinet’s Impact Analysis Requirements (available at 

www.treasury.govt.nz/regulation) for examples of typical proposals under each 
exemption. 

• Please send completed form and any supporting attachments to ria@treasury.govt.nz 
and copied to your Treasury policy team. 

 
 
Advising agency 
 

Ministry of Social Development 

Agency contact 
Name, team, e-mail and telephone number 
Ryan McLean 

Independent oversight of the Oranga Tamariki system and children’s issues 

ryan.mclean@msd.govt.nz 

Ministerial portfolio 
What Minister will lead the proposal to Cabinet? Ministerial title (eg, Minister for Primary 
Industries) please, not their name. 
Minister for Social Development 

 

Brief description of the regulatory proposal 
What existing legislation or regulation is to be amended?  Broadly/briefly, why does it 
need amending? Note and explain whether the proposal includes cost recovery aspects. 
With changes to the Oranga Tamariki system and new government priorities on promoting 
and safeguarding children’s wellbeing, we need to strengthen the system of independent 
oversight so that it can meet the requirements of new legislation, and provide the public 
and Government with a strong and independent view on how we are managing the most 
important matters for children.  

Predominantly legislative change will likely be focused on the Children’s Commissioner 
Act 2003 and the Ombudsman’s Act 1975, and possibly to the Oranga Tamariki Act 1989.  
Consequential amendments may also be required to other statutes, such as the Health 
and Disability Commissioner Act 1994. 

Cabinet have agreed to review independent oversight arrangements for the Oranga 
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 FORM: Application for an exemption from a Regulatory Impact Assessment   |   2 

Tamariki system and wider children’s issues [SOC-17-MIN-0115 and SWC-18-MIN-0025 
refer].  Following two rounds of consultation a number of issues have been identified 
relating to the need to strengthen: 

• complaints review and investigation, including for complaints made by individuals and 
their families and whānau  

• advocacy for the wellbeing of children and children’s rights 
• systems monitoring of the care and protection system and all arrangements for 

children and young people in care. 

At present, many of these functions are undertaken to varying degrees by the Office of the 
Children’s Commissioner (OCC) and/or other oversight agencies such as the 
Ombudsman.  Strengthening these functions is likely to require changes to institutional 
arrangements and legislation to makes roles and powers clearer and fit for purpose, and 
increased resourcing.  For example:  

• Under its OPCAT mandate (Optional Protocol to the Convention Against Torture) the 
OCC currently systematically monitor less than 3% of the care population.  The new National 
Care Standards (NCS) for Oranga Tamariki require systematic independent monitoring 
once they are implemented from 1 July 2019 (refer Oranga Tamariki National Care 
Standards Regulations Regulatory Impact Statement).  The agency assigned to this 
role will need to be designated appropriate legislative powers and be adequately 
resourced, with appropriate investment in the necessary expertise.  

• Many stakeholders have highlighted the need for strengthened oversight of complaints 
relating to the OT system, and enhanced availability of independent complaint 
avenues separate from OT for children, young people, adults and whānau that are 
accessible, timely, trusted, fair and safe. The OCC and the Ombudsman currently only 
undertake a relatively minor role in complaints/investigations in relation to the OT 
system. Strengthening functions in this area would require significant resourcing, 
capacity building and potentially other features such as a more child-friendly gateway.   

 

Brief description of the policy development process 
What kind of consultation process has taken place/ is intended? If possible, outline when 
the proposal is intended to be considered at Cabinet Committee and when the proposal is 
expected to take effect? 
As part of the first phase of the Review, in 2017 the Ministry engaged with relevant 
government agencies, Crown Entities (the Children’s Commissioner, Human Rights 
Commissioner, the Health and Disability Commissioner, the Privacy Commissioner, and 
the Independent Police Conduct Authority) and the Ombudsman. 

From March 2018 targeted consultation with a wider group of stakeholders has been 
undertaken by an independent reviewer, this has included: 

• Iwi and Maori, including a hui with Maori care providers 
• Crown entities and Officers of Parliament 
• Principal judges in the Youth Court and Family Court 
• Other key individuals with expertise in this area 
• Pacific peoples representatives, including the Oranga Tamariki Pacific Panel 
• Groups and associates representing children, caregivers and others involved with 
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 FORM: Application for an exemption from a Regulatory Impact Assessment   |   3 

Oranga Tamariki, such as VOYCE – Whakarongo Mai, Fostering Kids, YouthLaw 
Aotearoa 

• Non-government organisations involved in delivering services to children and young 
people in the Oranga Tamariki system, such as Dingwall Trust and Barnados and 
NGOs that advocate for children’s rights such as Save the Children and UNICEF. 

Current timelines anticipate final policy decisions being sought from Cabinet in November 
2018 and a Bill being introduced around Feb/March 2019.  

The Review will recommend policy and related legislation changes to Cabinet.  Analysis 
required for a Cabinet paper will set out the strategic case for change.   

Implementation of policy changes, including the capacity, capability and resources 
required for new oversight arrangements and updated legislation are part of the review.  
Transition arrangements will also be actively considered.  

Date (of application) 
28 August 2018 

SCOPE OF EXEMPTION  
State whether the exemption is for the entire proposal or aspects of it (and if so, what 
aspects). 
The exemption is sought for the entire proposal (i.e. for all impacts associated with the 
Children’s Commissioners Act, Ombudsman’s Act and any consequential amendments to 
other legislation). 

 
GROUNDS FOR EXEMPTION 
Tick as many grounds as are applicable and for each ground, explain why it applies. 
Attach additional supporting information if necessary. 
If exemptions are sought for multiple proposals then adapt the following tables as 
necessary. 
 
Discretionary exemptions (note, these exemptions may be subject to conditions) 
A Regulatory Impact Assessment would substantively duplicate other 
government policy development, reporting and publication requirements or 
commitments (e.g. preparation of a discussion document, National Interest 
Analysis or Better Business Case.) 

 

Explain what analysis and advice is being or has been prepared for other Government 
requirements or commitments. 
The focus of the proposals is primarily to strengthen the provision of the functions outlined 
above.  As already noted, these functions are already carried out to some extent by the 
Office of the Children’s Commissioner or the Ombudsman. 

While proposals are intended to significantly strengthen these functions, with increased 
resourcing and new and/or extended powers introduced to enable the functions to be 
discharged more effectively – no substantive new functions are being proposed. 

While the proposed legislative changes are intended to promote improved outcomes for 
children and whānau, the predominant direct impact of the legislative changes will be on 
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government – namely changes to institutional arrangements across Crown agencies, 
underpinned by new funding as part of Budget 2019 and out years.  Specifically, it is 
envisaged that the impact will involve structural changes and additional resourcing (new 
funding and capacity building) for the Office of the Children’s Commissioner, and 
potentially the Ombudsman.  These impacts will need to be outlined in detail to inform a 
budget bid. For this reason, it is proposed that detailing impacts in a Regulatory Impact 
Statement would be a duplication of effort. 

 
DECISION ON WHETHER AN EXEMPTION APPLIES [Treasury to complete] 
Treasury assessment 
You must copy the text below into the “Impact Analysis Requirements” section of the 
Cabinet paper. 
Please also send a copy of the final Cabinet paper to ria@treasury.govt.nz. 
Based on the information provided, the Regulatory Quality Team at the Treasury has 
determined that the decisions sought in this paper are exempt from the requirement to 
provide a Regulatory Impact Assessment as relevant issues will be addressed by the 
preparation of a Budget bid. 

 

Treasury comment 
You must ensure that any substantive changes made to the scope of the regulatory 
proposal, following receipt of this Treasury Assessment, are notified to us. We will either 
confirm the exemption stands or notify you of any change in our assessment.  
 

[[Other comments, eg, timing for fulfilling exemption conditions.]] 
This exemption is on the basis that the proposals do not propose any substantive new 
functions, but rather increased resourcing and new and/or extended powers to enable the 
existing functions to be discharged more effectively. 

 

Date (of Treasury response) 
4 September 2018 
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From: Tracey Davies
To: Patrick West-Oram [TSY]
Subject: Background to my question
Date: Monday, 5 October 2020 12:13:25 pm
Attachments: exemption-application-form independent oversight Oranga Tamariki.DOCX

Approved exemption to the preparation of a regulatory impact statement#2.obr
August 2018 exemption-application-form .docx

Hi Patrick
 
Thanks for your time today. As discussed, I am hoping to confirm the existing exemption (or
otherwise) please.
 

Background
In regards to the impacts, I can confirm that there will be impacts on NGOs but they will
subsequently be reflected in a potential need for more funding from OT, at which point the
impact comes back on the Crown. There shouldn’t be any significant impact on the general
public or the private sector and it was this point that I understand Treasury  agreed to the
exemption (this is not a new impact).
I don’t believe anything about this point has changed so the exemption still stands (?)

 
What is new?
In terms of what is new since Treasury last considered this …
 
We have carried out a lot of consultation on the Bill (which led to a decision to not repeal the CC
Act but instead to amend it).
This decision has been noted by Cabinet. We also got a lot of feedback about how the Bill was
repetitive and not workable, as well as feedback from PCO and LDAC.  We are now carrying out
informal consultation on the redrafted Bill (now that we have the oversight bill and the part
amending the CC Act).  
 
We will need to do a cabinet paper before LEG, but (without pre-empting consultation) that is
likely to seek clarity on a couple of points rather than contain big policy changes. The Cabinet or
LEG paper will also need to point out how we have given affect to some of the Cabinet decisions
(this is about presentation of the decisions not changes to policy).
 
I appreciate you are yet to see the Cabinet paper or Bill, and both these will still need to go out
for formal agency consultation before introduction (including back to LDAC and OPC etc), but an
indication of your thoughts now would be greatly appreciated.
 
Kind regards
Tracey   

 

Explain what analysis and advice is being or has been prepared for other
Government requirements or commitments.
The focus of the proposals is primarily to strengthen the provision of the functions outlined
above. As already noted, these functions are already carried out to some extent by the Office
of the Children’s Commissioner or the Ombudsman.
While proposals are intended to significantly strengthen these functions, with increased
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Application for an exemption from a Regulatory Impact Assessment

Guidance note: 

· See chapter 7 of the Guide to Cabinet’s Impact Analysis Requirements (available at www.treasury.govt.nz/regulation) for examples of typical proposals under each exemption.

· Please send completed form and any supporting attachments to ria@treasury.govt.nz and copied to your Treasury policy team.





		Advising agency



		

Ministry of Social Development



		Agency contact



		Name, team, e-mail and telephone number



		Ryan McLean

Independent oversight of the Oranga Tamariki system and children’s issues

ryan.mclean@msd.govt.nz

027 4949 145



		Ministerial portfolio



		What Minister will lead the proposal to Cabinet? Ministerial title (eg, Minister for Primary Industries) please, not their name.



		Minister for Social Development





		Brief description of the regulatory proposal



		What existing legislation or regulation is to be amended?  Broadly/briefly, why does it need amending? Note and explain whether the proposal includes cost recovery aspects.



		With changes to the Oranga Tamariki system and new government priorities on promoting and safeguarding children’s wellbeing, we need to strengthen the system of independent oversight so that it can meet the requirements of new legislation, and provide the public and Government with a strong and independent view on how we are managing the most important matters for children. 

Predominantly legislative change will likely be focused on the Children’s Commissioner Act 2003 and the Ombudsman’s Act 1975, and possibly to the Oranga Tamariki Act 1989.  Consequential amendments may also be required to other statutes, such as the Health and Disability Commissioner Act 1994.

Cabinet have agreed to review independent oversight arrangements for the Oranga Tamariki system and wider children’s issues [SOC-17-MIN-0115 and SWC-18-MIN-0025 refer].  Following two rounds of consultation a number of issues have been identified relating to the need to strengthen:

· complaints review and investigation, including for complaints made by individuals and their families and whānau 

· advocacy for the wellbeing of children and children’s rights

· systems monitoring of the care and protection system and all arrangements for children and young people in care.

At present, many of these functions are undertaken to varying degrees by the Office of the Children’s Commissioner (OCC) and/or other oversight agencies such as the Ombudsman.  Strengthening these functions is likely to require changes to institutional arrangements and legislation to makes roles and powers clearer and fit for purpose, and increased resourcing.  For example: 

Under its OPCAT mandate (Optional Protocol to the Convention Against Torture) the OCC currently systematically monitor less than 3% of the care population.  The new National Care Standards (NCS) for Oranga Tamariki require systematic independent monitoring once they are implemented from 1 July 2019 (refer Oranga Tamariki National Care Standards Regulations Regulatory Impact Statement).  The agency assigned to this role will need to be designated appropriate legislative powers and be adequately resourced, with appropriate investment in the necessary expertise. 

Many stakeholders have highlighted the need for strengthened oversight of complaints relating to the OT system, and enhanced availability of independent complaint avenues separate from OT for children, young people, adults and whānau that are accessible, timely, trusted, fair and safe. The OCC and the Ombudsman currently only undertake a relatively minor role in complaints/investigations in relation to the OT system. Strengthening functions in this area would require significant resourcing, capacity building and potentially other features such as a more child-friendly gateway.  





		Brief description of the policy development process



		What kind of consultation process has taken place/ is intended? If possible, outline when the proposal is intended to be considered at Cabinet Committee and when the proposal is expected to take effect?



		As part of the first phase of the Review, in 2017 the Ministry engaged with relevant government agencies, Crown Entities (the Children’s Commissioner, Human Rights Commissioner, the Health and Disability Commissioner, the Privacy Commissioner, and the Independent Police Conduct Authority) and the Ombudsman.

From March 2018 targeted consultation with a wider group of stakeholders has been undertaken by an independent reviewer, this has included:

· Iwi and Maori, including a hui with Maori care providers

· Crown entities and Officers of Parliament

· Principal judges in the Youth Court and Family Court

· Other key individuals with expertise in this area

· Pacific peoples representatives, including the Oranga Tamariki Pacific Panel

· Groups and associates representing children, caregivers and others involved with Oranga Tamariki, such as VOYCE – Whakarongo Mai, Fostering Kids, YouthLaw Aotearoa

· Non-government organisations involved in delivering services to children and young people in the Oranga Tamariki system, such as Dingwall Trust and Barnados and NGOs that advocate for children’s rights such as Save the Children and UNICEF.

Current timelines anticipate final policy decisions being sought from Cabinet in November 2018 and a Bill being introduced around Feb/March 2019. 

The Review will recommend policy and related legislation changes to Cabinet.  Analysis required for a Cabinet paper will set out the strategic case for change.  

Implementation of policy changes, including the capacity, capability and resources required for new oversight arrangements and updated legislation are part of the review.  Transition arrangements will also be actively considered. 



		Date (of application)



		28 August 2018



		SCOPE OF EXEMPTION 



		State whether the exemption is for the entire proposal or aspects of it (and if so, what aspects).



		The exemption is sought for the entire proposal (i.e. for all impacts associated with the Children’s Commissioners Act, Ombudsman’s Act and any consequential amendments to other legislation).







		GROUNDS FOR EXEMPTION



		Tick as many grounds as are applicable and for each ground, explain why it applies. Attach additional supporting information if necessary.

If exemptions are sought for multiple proposals then adapt the following tables as necessary.







		Discretionary exemptions (note, these exemptions may be subject to conditions)



		A Regulatory Impact Assessment would substantively duplicate other government policy development, reporting and publication requirements or commitments (e.g. preparation of a discussion document, National Interest Analysis or Better Business Case.)

		



		Explain what analysis and advice is being or has been prepared for other Government requirements or commitments.



		The focus of the proposals is primarily to strengthen the provision of the functions outlined above.  As already noted, these functions are already carried out to some extent by the Office of the Children’s Commissioner or the Ombudsman.

While proposals are intended to significantly strengthen these functions, with increased resourcing and new and/or extended powers introduced to enable the functions to be discharged more effectively – no substantive new functions are being proposed.

While the proposed legislative changes are intended to promote improved outcomes for children and whānau, the predominant direct impact of the legislative changes will be on government – namely changes to institutional arrangements across Crown agencies, underpinned by new funding as part of Budget 2019 and out years.  Specifically, it is envisaged that the impact will involve structural changes and additional resourcing (new funding and capacity building) for the Office of the Children’s Commissioner, and potentially the Ombudsman.  These impacts will need to be outlined in detail to inform a budget bid. For this reason, it is proposed that detailing impacts in a Regulatory Impact Statement would be a duplication of effort.







		DECISION ON WHETHER AN EXEMPTION APPLIES [Treasury to complete]



		Treasury assessment



		You must copy the text below into the “Impact Analysis Requirements” section of the Cabinet paper.

Please also send a copy of the final Cabinet paper to ria@treasury.govt.nz.



		The Regulatory Quality Team at The Treasury agrees that no formal Regulatory Impact Assessment is required in support of this proposal, since it is not expected to impose any regulatory burden on businesses, individuals or not-for-profit organisations outside Government itself. 





		Treasury comment



		You must ensure that any substantive changes made to the scope of the regulatory proposal, following receipt of this Treasury Assessment, are notified to us. We will either confirm the exemption stands or notify you of any change in our assessment. 



[[Other comments, eg, timing for fulfilling exemption conditions.]]



		





		Date (of Treasury response)



		31 August 2018









	FORM: Application for an exemption from a Regulatory Impact Assessment   |   4


A10768365


Application for an exemption from a Regulatory Impact Assessment

Guidance note: 

· See chapter 7 of the Guide to Cabinet’s Impact Analysis Requirements (available at www.treasury.govt.nz/regulation) for examples of typical proposals under each exemption.

· Please send completed form and any supporting attachments to ria@treasury.govt.nz and copied to your Treasury policy team.





		Advising agency



		

Ministry of Social Development



		Agency contact



		Name, team, e-mail and telephone number



		Ryan McLean

Independent oversight of the Oranga Tamariki system and children’s issues

ryan.mclean@msd.govt.nz

027 4949 145



		Ministerial portfolio



		What Minister will lead the proposal to Cabinet? Ministerial title (eg, Minister for Primary Industries) please, not their name.



		Minister for Social Development





		Brief description of the regulatory proposal



		What existing legislation or regulation is to be amended?  Broadly/briefly, why does it need amending? Note and explain whether the proposal includes cost recovery aspects.



		With changes to the Oranga Tamariki system and new government priorities on promoting and safeguarding children’s wellbeing, we need to strengthen the system of independent oversight so that it can meet the requirements of new legislation, and provide the public and Government with a strong and independent view on how we are managing the most important matters for children. 

Predominantly legislative change will likely be focused on the Children’s Commissioner Act 2003 and the Ombudsman’s Act 1975, and possibly to the Oranga Tamariki Act 1989.  Consequential amendments may also be required to other statutes, such as the Health and Disability Commissioner Act 1994.

Cabinet have agreed to review independent oversight arrangements for the Oranga Tamariki system and wider children’s issues [SOC-17-MIN-0115 and SWC-18-MIN-0025 refer].  Following two rounds of consultation a number of issues have been identified relating to the need to strengthen:

· complaints review and investigation, including for complaints made by individuals and their families and whānau 

· advocacy for the wellbeing of children and children’s rights

· systems monitoring of the care and protection system and all arrangements for children and young people in care.

At present, many of these functions are undertaken to varying degrees by the Office of the Children’s Commissioner (OCC) and/or other oversight agencies such as the Ombudsman.  Strengthening these functions is likely to require changes to institutional arrangements and legislation to makes roles and powers clearer and fit for purpose, and increased resourcing.  For example: 

Under its OPCAT mandate (Optional Protocol to the Convention Against Torture) the OCC currently systematically monitor less than 3% of the care population.  The new National Care Standards (NCS) for Oranga Tamariki require systematic independent monitoring once they are implemented from 1 July 2019 (refer Oranga Tamariki National Care Standards Regulations Regulatory Impact Statement).  The agency assigned to this role will need to be designated appropriate legislative powers and be adequately resourced, with appropriate investment in the necessary expertise. 

Many stakeholders have highlighted the need for strengthened oversight of complaints relating to the OT system, and enhanced availability of independent complaint avenues separate from OT for children, young people, adults and whānau that are accessible, timely, trusted, fair and safe. The OCC and the Ombudsman currently only undertake a relatively minor role in complaints/investigations in relation to the OT system. Strengthening functions in this area would require significant resourcing, capacity building and potentially other features such as a more child-friendly gateway.  





		Brief description of the policy development process



		What kind of consultation process has taken place/ is intended? If possible, outline when the proposal is intended to be considered at Cabinet Committee and when the proposal is expected to take effect?



		As part of the first phase of the Review, in 2017 the Ministry engaged with relevant government agencies, Crown Entities (the Children’s Commissioner, Human Rights Commissioner, the Health and Disability Commissioner, the Privacy Commissioner, and the Independent Police Conduct Authority) and the Ombudsman.

From March 2018 targeted consultation with a wider group of stakeholders has been undertaken by an independent reviewer, this has included:

· Iwi and Maori, including a hui with Maori care providers

· Crown entities and Officers of Parliament

· Principal judges in the Youth Court and Family Court

· Other key individuals with expertise in this area

· Pacific peoples representatives, including the Oranga Tamariki Pacific Panel

· Groups and associates representing children, caregivers and others involved with Oranga Tamariki, such as VOYCE – Whakarongo Mai, Fostering Kids, YouthLaw Aotearoa

· Non-government organisations involved in delivering services to children and young people in the Oranga Tamariki system, such as Dingwall Trust and Barnados and NGOs that advocate for children’s rights such as Save the Children and UNICEF.

Current timelines anticipate final policy decisions being sought from Cabinet in November 2018 and a Bill being introduced around Feb/March 2019. 

The Review will recommend policy and related legislation changes to Cabinet.  Analysis required for a Cabinet paper will set out the strategic case for change.  

Implementation of policy changes, including the capacity, capability and resources required for new oversight arrangements and updated legislation are part of the review.  Transition arrangements will also be actively considered. 



		Date (of application)



		28 August 2018



		SCOPE OF EXEMPTION 



		State whether the exemption is for the entire proposal or aspects of it (and if so, what aspects).



		The exemption is sought for the entire proposal (i.e. for all impacts associated with the Children’s Commissioners Act, Ombudsman’s Act and any consequential amendments to other legislation).







		GROUNDS FOR EXEMPTION



		Tick as many grounds as are applicable and for each ground, explain why it applies. Attach additional supporting information if necessary.

If exemptions are sought for multiple proposals then adapt the following tables as necessary.







		Discretionary exemptions (note, these exemptions may be subject to conditions)



		A Regulatory Impact Assessment would substantively duplicate other government policy development, reporting and publication requirements or commitments (e.g. preparation of a discussion document, National Interest Analysis or Better Business Case.)

		



		Explain what analysis and advice is being or has been prepared for other Government requirements or commitments.



		The focus of the proposals is primarily to strengthen the provision of the functions outlined above.  As already noted, these functions are already carried out to some extent by the Office of the Children’s Commissioner or the Ombudsman.

While proposals are intended to significantly strengthen these functions, with increased resourcing and new and/or extended powers introduced to enable the functions to be discharged more effectively – no substantive new functions are being proposed.

While the proposed legislative changes are intended to promote improved outcomes for children and whānau, the predominant direct impact of the legislative changes will be on government – namely changes to institutional arrangements across Crown agencies, underpinned by new funding as part of Budget 2019 and out years.  Specifically, it is envisaged that the impact will involve structural changes and additional resourcing (new funding and capacity building) for the Office of the Children’s Commissioner, and potentially the Ombudsman.  These impacts will need to be outlined in detail to inform a budget bid. For this reason, it is proposed that detailing impacts in a Regulatory Impact Statement would be a duplication of effort.







		DECISION ON WHETHER AN EXEMPTION APPLIES [Treasury to complete]



		Treasury assessment



		You must copy the text below into the “Impact Analysis Requirements” section of the Cabinet paper.

Please also send a copy of the final Cabinet paper to ria@treasury.govt.nz.



		





		Treasury comment



		You must ensure that any substantive changes made to the scope of the regulatory proposal, following receipt of this Treasury Assessment, are notified to us. We will either confirm the exemption stands or notify you of any change in our assessment. 



[[Other comments, eg, timing for fulfilling exemption conditions.]]



		





		Date (of Treasury response)



		









	FORM: Application for an exemption from a Regulatory Impact Assessment   |   1



resourcing and new and/or extended powers introduced to enable the functions to be
discharged more effectively – no substantive new functions are being proposed.
While the proposed legislative changes are intended to promote improved outcomes for
children and whānau, the predominant direct impact of the legislative changes will be on
government – namely changes to institutional arrangements across Crown agencies,
underpinned by new funding as part of Budget 2019 and out years. Specifically, it is envisaged
that the impact will involve structural changes and additional resourcing (new funding and
capacity building) for the Office of the Children’s Commissioner, and potentially the
Ombudsman. These impacts will need to be outlined in detail to inform a budget bid. For this
reason, it is proposed that detailing impacts in a Regulatory Impact Statement would be a
duplication of effort.

 
DECISION ON WHETHER AN EXEMPTION APPLIES [Treasury to complete]
Treasury assessment
You must copy the text below into the “Impact Analysis Requirements” section of the
Cabinet paper.
Please also send a copy of the final Cabinet paper to ria@treasury.govt.nz.
Based on the information provided, the Regulatory Quality Team at the Treasury has
determined that the decisions sought in this paper are exempt from the requirement to
provide a Regulatory Impact Assessment as relevant issues will be addressed by the
preparation of a Budget bid.
Treasury comment
You must ensure that any substantive changes made to the scope of the regulatory
proposal, following receipt of this Treasury Assessment, are notified to us. We will
either confirm the exemption stands or notify you of any change in our assessment.
 

[[Other comments, eg, timing for fulfilling exemption conditions.]]
This exemption is on the basis that the proposals do not propose any substantive new
functions, but rather increased resourcing and new and/or extended powers to enable the
existing functions to be discharged more effectively.

 
 

------------------------------- This email and any attachments may contain information that is
confidential and subject to legal privilege. If you are not the intended recipient, any use,
dissemination, distribution or duplication of this email and attachments is prohibited. If
you have received this email in error please notify the author immediately and erase all
copies of the email and attachments. The Ministry of Social Development accepts no
responsibility for changes made to this message or attachments after transmission from the
Ministry. -------------------------------
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 FORM: Application for an exemption from a Regulatory Impact Assessment   |   1 

Application for an exemption from a 
Regulatory Impact Assessment 

Guidance note:  
• See chapter 7 of the Guide to Cabinet’s Impact Analysis Requirements (available at 

www.treasury.govt.nz/regulation) for examples of typical proposals under each 
exemption. 

• Please send completed form and any supporting attachments to ria@treasury.govt.nz 
and copied to your Treasury policy team. 

 
 
Advising agency 
 

Ministry of Social Development 

Agency contact 
Name, team, e-mail and telephone number 
Ryan McLean 

Independent oversight of the Oranga Tamariki system and children’s issues 

ryan.mclean@msd.govt.nz 

Ministerial portfolio 
What Minister will lead the proposal to Cabinet? Ministerial title (eg, Minister for Primary 
Industries) please, not their name. 
Minister for Social Development 

 

Brief description of the regulatory proposal 
What existing legislation or regulation is to be amended?  Broadly/briefly, why does it 
need amending? Note and explain whether the proposal includes cost recovery aspects. 
With changes to the Oranga Tamariki system and new government priorities on promoting 
and safeguarding children’s wellbeing, we need to strengthen the system of independent 
oversight so that it can meet the requirements of new legislation, and provide the public and 
Government with a strong and independent view on how we are managing the most 
important matters for children.  

Predominantly legislative change will likely be focused on the Children’s Commissioner 
Act 2003 and the Ombudsman’s Act 1975, and possibly to the Oranga Tamariki Act 1989.  
Consequential amendments may also be required to other statutes, such as the Health 
and Disability Commissioner Act 1994. 

s9(2)(g)(ii)
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 FORM: Application for an exemption from a Regulatory Impact Assessment   |   2 

Cabinet have agreed to review independent oversight arrangements for the Oranga 
Tamariki system and wider children’s issues [SOC-17-MIN-0115 and SWC-18-MIN-0025 
refer].  Following two rounds of consultation a number of issues have been identified 
relating to the need to strengthen: 

• complaints review and investigation, including for complaints made by individuals and 
their families and whānau  

• advocacy for the wellbeing of children and children’s rights 
• systems monitoring of the care and protection system and all arrangements for 

children and young people in care. 

At present, many of these functions are undertaken to varying degrees by the Office of the 
Children’s Commissioner (OCC) and/or other oversight agencies such as the 
Ombudsman.  Strengthening these functions is likely to require changes to institutional 
arrangements and legislation to makes roles and powers clearer and fit for purpose, and 
increased resourcing.  For example:  

• Under its OPCAT mandate (Optional Protocol to the Convention Against Torture) the OCC 
currently systematically monitor less than 3% of the care population.  The new National Care 
Standards (NCS) for Oranga Tamariki require systematic independent monitoring once 
they are implemented from 1 July 2019 (refer Oranga Tamariki National Care Standards 
Regulations Regulatory Impact Statement).  The agency assigned to this role will need 
to be designated appropriate legislative powers and be adequately resourced, with 
appropriate investment in the necessary expertise.  

• Many stakeholders have highlighted the need for strengthened oversight of complaints 
relating to the OT system, and enhanced availability of independent complaint avenues 
separate from OT for children, young people, adults and whānau that are accessible, 
timely, trusted, fair and safe. The OCC and the Ombudsman currently only undertake a 
relatively minor role in complaints/investigations in relation to the OT system. 
Strengthening functions in this area would require significant resourcing, capacity 
building and potentially other features such as a more child-friendly gateway.   

 

Brief description of the policy development process 
What kind of consultation process has taken place/ is intended? If possible, outline when 
the proposal is intended to be considered at Cabinet Committee and when the proposal is 
expected to take effect? 
As part of the first phase of the Review, in 2017 the Ministry engaged with relevant 
government agencies, Crown Entities (the Children’s Commissioner, Human Rights 
Commissioner, the Health and Disability Commissioner, the Privacy Commissioner, and 
the Independent Police Conduct Authority) and the Ombudsman. 

From March 2018 targeted consultation with a wider group of stakeholders has been 
undertaken by an independent reviewer, this has included: 

• Iwi and Maori, including a hui with Maori care providers 
• Crown entities and Officers of Parliament 
• Principal judges in the Youth Court and Family Court 
• Other key individuals with expertise in this area 
• Pacific peoples representatives, including the Oranga Tamariki Pacific Panel 
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• Groups and associates representing children, caregivers and others involved with 
Oranga Tamariki, such as VOYCE – Whakarongo Mai, Fostering Kids, YouthLaw 
Aotearoa 

• Non-government organisations involved in delivering services to children and young 
people in the Oranga Tamariki system, such as Dingwall Trust and Barnados and 
NGOs that advocate for children’s rights such as Save the Children and UNICEF. 

Current timelines anticipate final policy decisions being sought from Cabinet in November 
2018 and a Bill being introduced around Feb/March 2019.  

The Review will recommend policy and related legislation changes to Cabinet.  Analysis 
required for a Cabinet paper will set out the strategic case for change.   

Implementation of policy changes, including the capacity, capability and resources 
required for new oversight arrangements and updated legislation are part of the review.  
Transition arrangements will also be actively considered.  

Date (of application) 
28 August 2018 

SCOPE OF EXEMPTION  
State whether the exemption is for the entire proposal or aspects of it (and if so, what 
aspects). 
The exemption is sought for the entire proposal (i.e. for all impacts associated with the 
Children’s Commissioners Act, Ombudsman’s Act and any consequential amendments to 
other legislation). 

 
GROUNDS FOR EXEMPTION 
Tick as many grounds as are applicable and for each ground, explain why it applies. 
Attach additional supporting information if necessary. 
If exemptions are sought for multiple proposals then adapt the following tables as 
necessary. 

 
Discretionary exemptions (note, these exemptions may be subject to conditions) 
A Regulatory Impact Assessment would substantively duplicate other 
government policy development, reporting and publication requirements or 
commitments (e.g. preparation of a discussion document, National Interest 
Analysis or Better Business Case.) 

 

Explain what analysis and advice is being or has been prepared for other Government 
requirements or commitments. 
The focus of the proposals is primarily to strengthen the provision of the functions outlined 
above.  As already noted, these functions are already carried out to some extent by the 
Office of the Children’s Commissioner or the Ombudsman. 

While proposals are intended to significantly strengthen these functions, with increased 
resourcing and new and/or extended powers introduced to enable the functions to be 
discharged more effectively – no substantive new functions are being proposed. 
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While the proposed legislative changes are intended to promote improved outcomes for 
children and whānau, the predominant direct impact of the legislative changes will be on 
government – namely changes to institutional arrangements across Crown agencies, 
underpinned by new funding as part of Budget 2019 and out years.  Specifically, it is 
envisaged that the impact will involve structural changes and additional resourcing (new 
funding and capacity building) for the Office of the Children’s Commissioner, and 
potentially the Ombudsman.  These impacts will need to be outlined in detail to inform a 
budget bid. For this reason, it is proposed that detailing impacts in a Regulatory Impact 
Statement would be a duplication of effort. 

 
DECISION ON WHETHER AN EXEMPTION APPLIES [Treasury to complete] 
Treasury assessment 
You must copy the text below into the “Impact Analysis Requirements” section of the 
Cabinet paper. 
Please also send a copy of the final Cabinet paper to ria@treasury.govt.nz. 
 

 

Treasury comment 
You must ensure that any substantive changes made to the scope of the regulatory 
proposal, following receipt of this Treasury Assessment, are notified to us. We will either 
confirm the exemption stands or notify you of any change in our assessment.  
 

[[Other comments, eg, timing for fulfilling exemption conditions.]] 
 

 

Date (of Treasury response) 
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From: Keegan Taylor [TSY]
To: Patrick West-Oram [TSY]
Cc: RIA Team [TSY]; Awhi & Nic [TSY]
Subject: RE: Background to my question
Date: Friday, 9 October 2020 11:16:54 am

Hi Patrick
 
Great summary and we agree that a RIS is not needed.
 
Cheers
 
Keegan
 
Keegan Taylor | Graduate Analyst Welfare and Oranga Tamariki | Te Tai Ōhanga – The
Treasury

 Email/IM: keegan.taylor@treasury.govt.nz
Visit us online at https://treasury.govt.nz/ and follow us on Twitter, LinkedIn and Instagram
 

From: Patrick West-Oram [TSY] <Patrick.West-Oram@treasury.govt.nz> 
Sent: Friday, 9 October 2020 10:59 am
To: Keegan Taylor [TSY] <Keegan.Taylor@treasury.govt.nz>
Cc: RIA Team [TSY] <RIA.Team@treasury.govt.nz>
Subject: RE: Background to my question
 
Hi Keegan,
 
This is taking a lot more time than I thought it would! Here’s my summary of where I think we
are based on what Tracey has sent. Grateful if you could either confirm or correct my view!
 

-          Cabinet decided in 2018 that the oversight function on OT should be set out more
clearly in legislation, which show clearly how the three oversight functions would
operate together. This included repealing the Children’s Commissioners Act. Cabinet
Agreed to this recommendation, but asked for more consultation to be done on the
structure of the Bill.

-          There was more consultation and a further decision was taken in December (though
again repealing CC was still part of the approach).

-          Following further consultation, MSD believe that repealing CC is no longer the right
approach and instead advocate that the act is retained but amended to make the
responsibilities clearer. Advice went to Min. Sepoloni recently recommending that
Cabinet discuss and agree this approach. This is what Tracey is asking about.

 
As far as I can tell this change will not manifestly change what has already been agreed, other
than no longer repealing the CC act. From a practical perspective things will largely remain the
same. Which suggests that no RIS is needed as this is just about the structure of the legislation
and not about the actual functions that will result in it. Though I don’t think this is hugely clear
given Tracey has talked about there being some impacts on NGO’s.
 
What do you think?

s9(2)(k)
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Thanks,
Patrick
 

From: Tracey Davies <Tracey.Davies028@msd.govt.nz> 
Sent: Thursday, 8 October 2020 2:48 pm
To: Patrick West-Oram [TSY] <Patrick.West-Oram@treasury.govt.nz>
Cc: Keegan Taylor [TSY] <Keegan.Taylor@treasury.govt.nz>; RIA Team [TSY]
<RIA.Team@treasury.govt.nz>
Subject: RE: Background to my question
 
Hi again
 
What will the Bill do?
I terms of your question about what the Bill will practically do it:
 

establishes the monitoring function (for the OT system). This is a new function. The Bill
sets out the powers, duties and functions of the Monitor
sets out the functions duties and powers of the Ombudsman ( in considering complaints)
makes amendments to the Children’s Commissioner  Act  and
Sets out some rules for how the three oversight functions will work together / share
information and consult each other     

     
What new decisions have been made?
Other than the decision to no longer repeal the CC Act, there have been no decisions impacting
on the Cab mins I sent earlier.
 
What will need to go to cabinet / decisions we will seek?
We are in the process of getting this legislation into shape so that we can carry out formal
agency consultation, and then introduce. This is about the technical aspects of the legislation –
there is no change to the practical outcome at all. A lot of the work has been in responding to
technical queries from PCO and working with the agencies to inform responses..
Once we have finished this consultation we will know if there are further matters for Cabinet to
consider. Without pre-empting anything,  I can tell you that it is likely any issues we take to
Cabinet will likely be about clarify existing decisions not changing Cabinets existing decisions.  
 
In terms of the highlighted bit below, would it be worth having a quick meeting?
 
Kind regards
Tracey
 

From: Patrick West-Oram [TSY] <Patrick.West-Oram@treasury.govt.nz> 
Sent: Thursday, 8 October 2020 1:59 pm
To: Tracey Davies <Tracey.Davies028@msd.govt.nz>
Cc: Keegan Taylor [TSY] <Keegan.Taylor@treasury.govt.nz>; RIA Team [TSY]
<RIA.Team@treasury.govt.nz>
Subject: RE: Background to my question
 
Hi Tracey,
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Sorry for the delay in coming back to you. I have been discussing this with Keegan (who I believe
gave you a call?), and with colleagues in the team.
 
I am still giving thought to the right approach here, and I wonder id you could provide a few
more pieces of information to support this.
 
I would be interested in seeing the Cabinet Minute for the discussion in 2018 that led to further
work being done on the design of the bill. Could you also let me know what decisions you are
asking Cabinet to make in this instance (instead of just sending the new version of the Bill to
LEG). Also, and sorry if this is obvious somewhere and I have missed it, what the Bill will
practically do, and how the changes made since the 2018 meeting will impact on the practical
outcome – even if those changes are structural within Govt. or to do with the governance of how
the actions in the Bill are delivered.
 
This will help me to work out whether there is a substantive matter for Cabinet to consider, and
therefore whether a RIS is needed to support that discussion.
 
Thanks,
Patrick
 

From: Tracey Davies <Tracey.Davies028@msd.govt.nz> 
Sent: Tuesday, 6 October 2020 11:59 am
To: Patrick West-Oram [TSY] <Patrick.West-Oram@treasury.govt.nz>
Subject: RE: Background to my question
 
Hi again
 
Sorry about the delay, I was just checking things this end.
 
To answer your question, it’s a bit of a mix.
 
A budget bid was prepared to establish the monitor but with a focus on monitoring regulation
69.
 
I would suggest that as the monitor expands, and subsequent budget bids are prepared, each bid
will need to consider the impact of the expanded monitoring activities on providers.  However, in
the end my fundamental point remains, any additional regulatory cost imposition on NGO will
result in pressure to increase service contract payments which will ultimately fall back on the
Crown.
 
Does that help?
 
Thanks
Tracey
 
 

From: Patrick West-Oram [TSY] <Patrick.West-Oram@treasury.govt.nz> 

20220211 TOIA Binder Item 7
Page 20 of 52

mailto:Tracey.Davies028@msd.govt.nz
mailto:Patrick.West-Oram@treasury.govt.nz
mailto:Patrick.West-Oram@treasury.govt.nz


Sent: Monday, 5 October 2020 3:42 pm
To: Tracey Davies <Tracey.Davies028@msd.govt.nz>
Subject: RE: Background to my question
 

 
HI Tracey,
 
Thanks for sharing this, I’ve been having a look through the papers, and through our records. In
the initial response from us it mentions that the information which would normally be in the RIS
would be in a budget bid. I just wondered if that was produced and if the information in that bid
would still be relevant to the updated proposal?
 
Thanks,
Patrick
 

From: Tracey Davies <Tracey.Davies028@msd.govt.nz> 
Sent: Monday, 5 October 2020 12:13 pm
To: Patrick West-Oram [TSY] <Patrick.West-Oram@treasury.govt.nz>
Subject: Background to my question
 
Hi Patrick
 
Thanks for your time today. As discussed, I am hoping to confirm the existing exemption (or
otherwise) please.
 

Background
In regards to the impacts, I can confirm that there will be impacts on NGOs but they will
subsequently be reflected in a potential need for more funding from OT, at which point the
impact comes back on the Crown. There shouldn’t be any significant impact on the general
public or the private sector and it was this point that I understand Treasury  agreed to the
exemption (this is not a new impact).
I don’t believe anything about this point has changed so the exemption still stands (?)

 
What is new?
In terms of what is new since Treasury last considered this …
 
We have carried out a lot of consultation on the Bill (which led to a decision to not repeal the CC
Act but instead to amend it).
This decision has been noted by Cabinet. We also got a lot of feedback about how the Bill was
repetitive and not workable, as well as feedback from PCO and LDAC.  We are now carrying out
informal consultation on the redrafted Bill (now that we have the oversight bill and the part
amending the CC Act).  
 
We will need to do a cabinet paper before LEG, but (without pre-empting consultation) that is
likely to seek clarity on a couple of points rather than contain big policy changes. The Cabinet or
LEG paper will also need to point out how we have given affect to some of the Cabinet decisions
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(this is about presentation of the decisions not changes to policy).
 
I appreciate you are yet to see the Cabinet paper or Bill, and both these will still need to go out
for formal agency consultation before introduction (including back to LDAC and OPC etc), but an
indication of your thoughts now would be greatly appreciated.
 
Kind regards
Tracey   

 

Explain what analysis and advice is being or has been prepared for other
Government requirements or commitments.
The focus of the proposals is primarily to strengthen the provision of the functions outlined
above. As already noted, these functions are already carried out to some extent by the Office
of the Children’s Commissioner or the Ombudsman.
While proposals are intended to significantly strengthen these functions, with increased
resourcing and new and/or extended powers introduced to enable the functions to be
discharged more effectively – no substantive new functions are being proposed.
While the proposed legislative changes are intended to promote improved outcomes for
children and whānau, the predominant direct impact of the legislative changes will be on
government – namely changes to institutional arrangements across Crown agencies,
underpinned by new funding as part of Budget 2019 and out years. Specifically, it is envisaged
that the impact will involve structural changes and additional resourcing (new funding and
capacity building) for the Office of the Children’s Commissioner, and potentially the
Ombudsman. These impacts will need to be outlined in detail to inform a budget bid. For this
reason, it is proposed that detailing impacts in a Regulatory Impact Statement would be a
duplication of effort.

 
DECISION ON WHETHER AN EXEMPTION APPLIES [Treasury to complete]
Treasury assessment
You must copy the text below into the “Impact Analysis Requirements” section of the
Cabinet paper.
Please also send a copy of the final Cabinet paper to ria@treasury.govt.nz.
Based on the information provided, the Regulatory Quality Team at the Treasury has
determined that the decisions sought in this paper are exempt from the requirement to
provide a Regulatory Impact Assessment as relevant issues will be addressed by the
preparation of a Budget bid.
Treasury comment
You must ensure that any substantive changes made to the scope of the regulatory
proposal, following receipt of this Treasury Assessment, are notified to us. We will
either confirm the exemption stands or notify you of any change in our assessment.
 

[[Other comments, eg, timing for fulfilling exemption conditions.]]
This exemption is on the basis that the proposals do not propose any substantive new
functions, but rather increased resourcing and new and/or extended powers to enable the
existing functions to be discharged more effectively.

 
 

------------------------------- This email and any attachments may contain information that is
confidential and subject to legal privilege. If you are not the intended recipient, any use,
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dissemination, distribution or duplication of this email and attachments is prohibited. If
you have received this email in error please notify the author immediately and erase all
copies of the email and attachments. The Ministry of Social Development accepts no
responsibility for changes made to this message or attachments after transmission from the
Ministry. -------------------------------

CONFIDENTIALITY NOTICE

The information in this email is confidential to the Treasury, intended only for the addressee(s), and may also be
legally privileged. If you are not an intended addressee:
a. please immediately delete this email and notify the Treasury by return email or telephone (64 4 472 2733);
b. any use, dissemination or copying of this email is strictly prohibited and may be unlawful.

 

------------------------------- This email and any attachments may contain information that is
confidential and subject to legal privilege. If you are not the intended recipient, any use,
dissemination, distribution or duplication of this email and attachments is prohibited. If
you have received this email in error please notify the author immediately and erase all
copies of the email and attachments. The Ministry of Social Development accepts no
responsibility for changes made to this message or attachments after transmission from the
Ministry. -------------------------------

------------------------------- This email and any attachments may contain information that is
confidential and subject to legal privilege. If you are not the intended recipient, any use,
dissemination, distribution or duplication of this email and attachments is prohibited. If
you have received this email in error please notify the author immediately and erase all
copies of the email and attachments. The Ministry of Social Development accepts no
responsibility for changes made to this message or attachments after transmission from the
Ministry. -------------------------------
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From: Denny Kudrna [TSY]
To: Jonathan Ayto [TSY]; Patrick West-Oram [TSY]; Keegan Taylor [TSY]; Linda Cameron [TSY]
Cc: Morgan Hodgson [TSY]
Subject: RE: Background to my question
Date: Friday, 9 October 2020 3:41:47 pm
Attachments: image001.png

image002.png

We are unlikely to get any traction with stewardship-focused PIA before OT/MSD establish some
stewardship capability/capacity. They are yet to define their systems.
 
 
Denny Zdenek Kudrna | Regulatory Quality Team Leader | Te Tai Ōhanga – The Treasury

 

From: Jonathan Ayto [TSY] <Jonathan.Ayto@treasury.govt.nz> 
Sent: Friday, 9 October 2020 2:58 pm
To: Patrick West-Oram [TSY] <Patrick.West-Oram@treasury.govt.nz>; Denny Kudrna [TSY]
<Denny.Kudrna@treasury.govt.nz>; Keegan Taylor [TSY] <Keegan.Taylor@treasury.govt.nz>;
Linda Cameron [TSY] <Linda.Cameron@treasury.govt.nz>
Cc: Awhi & Nic [TSY] <Awhi&Nic@treasury.govt.nz>; RIA Team [TSY]
<RIA.Team@treasury.govt.nz>; Morgan Hodgson [TSY] <Morgan.Hodgson@treasury.govt.nz>
Subject: RE: Background to my question
 
On your last question, Patrick, I struggle to see a likely gain from a PIA, so let’s save ourselves
some further grief/work plus acknowledge we have no clear mandate anyway (for a decision
which we previously exempted, and before PIA was an option we could exercise) and happily let
this one go. J  
 

 
Jonathan Ayto | Principal Advisor | Te Tai Ōhanga - The Treasury
Regulatory Quality Team

Visit us online at https://treasury.govt.nz/
   
CONFIDENTIALITY NOTICE
The information in this email is confidential to the Treasury, intended only for the addressee(s), and may also be legally privileged. If
you are not an intended addressee:
a. please immediately delete this email and notify the Treasury by return email or telephone (64 4 472 2733);
b. any use, dissemination or copying of this email is strictly prohibited and may be unlawful.

 

From: Patrick West-Oram [TSY] <Patrick.West-Oram@treasury.govt.nz> 
Sent: Friday, 9 October 2020 12:19 PM
To: Jonathan Ayto [TSY] <Jonathan.Ayto@treasury.govt.nz>; Denny Kudrna [TSY]
<Denny.Kudrna@treasury.govt.nz>; Keegan Taylor [TSY] <Keegan.Taylor@treasury.govt.nz>;
Linda Cameron [TSY] <Linda.Cameron@treasury.govt.nz>
Cc: Awhi & Nic [TSY] <Awhi&Nic@treasury.govt.nz>; RIA Team [TSY]
<RIA.Team@treasury.govt.nz>; Morgan Hodgson [TSY] <Morgan.Hodgson@treasury.govt.nz>
Subject: RE: Background to my question
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s9(2)(k)

20220211 TOIA Binder Item 8
Page 24 of 52

mailto:/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=5B47B13F03154D8DAA75C958726B68B5-KUDRNAD
mailto:Jonathan.Ayto@treasury.govt.nz
mailto:/o=ExchangeLabs/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=160857a4814a433f9d39993de77e8a07-Patrick Wes
mailto:Keegan.Taylor@treasury.govt.nz
mailto:Linda.Cameron@treasury.govt.nz
mailto:/o=ExchangeLabs/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=0c2d7d17377741269ed373969576f934-Morgan Hodg
https://treasury.govt.nz/
mailto:Patrick.West-Oram@treasury.govt.nz
mailto:Jonathan.Ayto@treasury.govt.nz
mailto:Denny.Kudrna@treasury.govt.nz
mailto:Keegan.Taylor@treasury.govt.nz
mailto:Linda.Cameron@treasury.govt.nz
mailto:Awhi&Nic@treasury.govt.nz
mailto:RIA.Team@treasury.govt.nz
mailto:Morgan.Hodgson@treasury.govt.nz




 
Hi All,
 
With thanks to Keegan for the discussion on this.
 
I have had some more details of the change from Tracey and have gone through this information
more thoroughly and I feel content to agree that the change currently being proposed is
sufficiently minor to not require a RIS. A very brief summary of the background is below.
 

Cabinet decided in 2018 that the oversight function on OT should be set out more clearly
in legislation, which show clearly how the three oversight functions would operate
together. This included repealing the Children’s Commissioners Act (CC). Cabinet Agreed
to this recommendation, but asked for more consultation to be done on the structure of
the Bill.
There was more consultation and a further decision was taken in December (though again
repealing CC was still part of the approach).
Following further consultation, MSD believe that repealing CC is no longer the right
approach and instead advocate that the act is retained but amended to make the
responsibilities clearer. Advice went to Min. Sepoloni recently recommending that Cabinet
discuss and agree this approach. This is what Tracey is asking about.

 
At this stage they are just asking Cabinet to agree to the proposal to not repeal the CC. This
action won’t change the way that the policy is delivered or outcomes it is looking to deliver. On
this basis I don’t think a RIS would really add anything to the process, and would not be
necessary for Cabinet to make a decision.
 
The broader policy question (which was agreed to last year) does seem to be something that
should have had a RIS, but that time has now passed. There is an argument to be made that we
should recommend some kind of PIA to test the success of this change in delivering on OT/MSD
objectives. This may give us an opportunity to promote stewardship. I would be grateful for a
view on that.
 
Thanks,
Patrick
 
 

From: Patrick West-Oram [TSY] <Patrick.West-Oram@treasury.govt.nz> 
Sent: Thursday, 8 October 2020 1:11 pm
To: Jonathan Ayto [TSY] <Jonathan.Ayto@treasury.govt.nz>; Denny Kudrna [TSY]
<Denny.Kudrna@treasury.govt.nz>; Keegan Taylor [TSY] <Keegan.Taylor@treasury.govt.nz>;
Linda Cameron [TSY] <Linda.Cameron@treasury.govt.nz>
Cc: Awhi & Nic [TSY] <Awhi&Nic@treasury.govt.nz>; RIA Team [TSY]
<RIA.Team@treasury.govt.nz>; Morgan Hodgson [TSY] <Morgan.Hodgson@treasury.govt.nz>
Subject: RE: Background to my question
 
Thanks Jonathan, and Linda for the discussion.
 
I have had another look at the information we have received and have had a brief discussion
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with Denny. I will summarise where I think I am leaning at the moment.  The key point I think is
that the previous decision need not stand, and it depends on what Cabinet is being asked to
consider at this point. My understanding is that there is going to be a budget bid at some point in
the future, but this will not necessarily be available to Cabinet in order to support the discussion.
This means that the primary question is whether the decisions Cabinet are asked to make are
substantial or can be excluded from RIS on the grounds that they are minor.
 
Re-reading the material that MSD have shared it seems to me that the policy decision was taken
in 2018 (though at this point it is not clear to me what that decision was), but there were some
concerns about the structure of the legislation which would be introduced to support that
decision. Cabinet, PCO and others gave comments on the design of the Bill and MSD took these
away to rework. They engaged in stakeholder conversations on the issues raised and have
returned with a new Bill to agree with Cabinet. That this isn’t going straight to LEG suggests that
there are some material decisions outstanding and as such there is more of a possibility that a
RIS is needed.
 
I think that the best course of action then is for me to ask Tracey to email through;

The Cabinet Minute of the initial discussion in 2018 including information on what Cabinet
asked MSD to work.
What questions they will be asking Cabinet to make a decision on at this point.
What the bill will practically do and how the changes made will impact on the
implementation of the policy.

 
If anyone has any comments/disagrees please let me know.
 
Patrick
 

From: Jonathan Ayto [TSY] <Jonathan.Ayto@treasury.govt.nz> 
Sent: Thursday, 8 October 2020 10:44 am
To: Patrick West-Oram [TSY] <Patrick.West-Oram@treasury.govt.nz>; Denny Kudrna [TSY]
<Denny.Kudrna@treasury.govt.nz>; Keegan Taylor [TSY] <Keegan.Taylor@treasury.govt.nz>;
Linda Cameron [TSY] <Linda.Cameron@treasury.govt.nz>
Cc: Awhi & Nic [TSY] <Awhi&Nic@treasury.govt.nz>; RIA Team [TSY]
<RIA.Team@treasury.govt.nz>; Morgan Hodgson [TSY] <Morgan.Hodgson@treasury.govt.nz>
Subject: RE: Background to my question
 
Hi Patrick,
 
I recognise it is dangerous for me to take a particular position on this when I have so little
information on the nature of the proposed legislative changes, but I suggest at a minimum that
we need to think about the reasons for the “rules” when seeking to apply those rules. 
 
What needs to guide the application of the RIA requirements is the nature of the proposal that is
going to Cabinet at a particular point in time.  The possibility (or even inevitability) that there will
be budget bids at some later point doesn’t really matter if the analysis to accompany those bids
isn’t available at the time the government is taking decisions on proposed legislative changes. 
What matters is what information will be available to Cabinet to inform their decision-making on
the proposed legislative changes at this time. 
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It therefore follows that the fact that previous Cabinet decisions in this policy area might have
been exempted on the basis that budget bid material was available to cover the issues is
irrelevant to the application of RIA to this current proposal.  Though of course, any RIS produced
for the current purpose can refer to and build upon information that may have been in a
previous budget bid, if that budget bid information was previously available to Cabinet – just as
one RIS can and should build on previous relevant ones.
 
Further, even if a new budget bid could be available to append to the Cabinet paper here (in
substitution for a RIS), what should matter is whether the information it contains substantively
covers the RIS content requirements – otherwise a RIS would not “substantively duplicate other
government policy development (etc)”, as required for an exemption.  Frankly, I have some
doubts that normal budget bid material would meet the test, but I am open to being persuaded
otherwise.  And if there is to be a later budget bid, surely the more appropriate outcome to
avoid duplication is for Treasury to accept that the RIS already provided fulfils key budget bid
requirements.  It seems like any RIS here would need to address the fiscal implications directly in
any case, or it would not meet the RIA requirements.
 
I think the most pertinent question here, therefore, is whether the changes to be proposed to
Cabinet here have no or minor impacts on businesses, individuals or NGOs.  If it is genuinely all
about new governance/institutional arrangements across Crown entities, then it could be
exempt on that ground.  But it is hard for me to accept that any proposals that will require
support from substantive future budget bids is not also about substantively improving outcomes
for individuals and/or will affect NGOs working in that space (otherwise why would we put up
additional money?).  In which case, it would be hard to argue for such an exemption.
 
Happy to be told I’ve got my logic or inferences wrong.
 
Jonathan
 

 
Jonathan Ayto | Principal Advisor | Te Tai Ōhanga - The Treasury
Regulatory Quality Team

Visit us online at https://treasury.govt.nz/
   
CONFIDENTIALITY NOTICE
The information in this email is confidential to the Treasury, intended only for the addressee(s), and may also be legally privileged. If
you are not an intended addressee:
a. please immediately delete this email and notify the Treasury by return email or telephone (64 4 472 2733);
b. any use, dissemination or copying of this email is strictly prohibited and may be unlawful.

 

From: Patrick West-Oram [TSY] <Patrick.West-Oram@treasury.govt.nz> 
Sent: Wednesday, 7 October 2020 4:25 PM
To: Jonathan Ayto [TSY] <Jonathan.Ayto@treasury.govt.nz>; Denny Kudrna [TSY]
<Denny.Kudrna@treasury.govt.nz>; Keegan Taylor [TSY] <Keegan.Taylor@treasury.govt.nz>
Cc: Awhi & Nic [TSY] <Awhi&Nic@treasury.govt.nz>; RIA Team [TSY]
<RIA.Team@treasury.govt.nz>; Morgan Hodgson [TSY] <Morgan.Hodgson@treasury.govt.nz>

s9(2)(k)
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Subject: FW: Background to my question
 
Hi all,
 
I’ve spoken to Keegan a couple of times on this now (thanks Keegan) and I think we have an
agreed way forward, but I wanted to make sure we were all content with this approach.
 
The challenge here is that I can’t find much information in our system as to the background for
the initial exemption (there is one response which says minor impact, and one which leans on
the budget bid as being enough to satisfy RIS). Either way no RIS was requested, and the issues
that MSD have raised this time is not a significant deviation from that earlier request so I don’t
think it would be appropriate for us to change that decision now (though if others disagree
please let me know).
 
There are still some issues on this policy (as discussed with Keegan) which I think it would be
helpful to get some further analysis on. In order to support that (and on the basis that the
original exemption was granted because there would be a budget bid), I suggest that we say that
the previous RIS decision still applies, but that MSD should provide additional impact information
in future budget bid documents (of which they have told me there will be many).
 
Grateful for thoughts or agreement if possible.
 
Thanks,
Patrick
 
 
 

From: Millie Goldwater [TSY] <Millie.Goldwater@treasury.govt.nz> 
Sent: Wednesday, 7 October 2020 1:54 pm
To: Patrick West-Oram [TSY] <Patrick.West-Oram@treasury.govt.nz>; Keegan Taylor [TSY]
<Keegan.Taylor@treasury.govt.nz>; Awhi Fleming [TSY] <Awhi.Fleming@treasury.govt.nz>; Awhi
& Nic [TSY] <Awhi&Nic@treasury.govt.nz>; Sam Tendeter [TSY]
<Sam.Tendeter@treasury.govt.nz>
Cc: RIA Team [TSY] <RIA.Team@treasury.govt.nz>; Keegan Taylor [TSY]
<Keegan.Taylor@treasury.govt.nz>; Morgan Hodgson [TSY]
<Morgan.Hodgson@treasury.govt.nz>
Subject: RE: Background to my question
 
Hi Patrick
 
Thanks for your email – I’m currently on secondment in the CER Directorate so OT issues are not
front and centre for me at the moment. Keegan and Awhi would probably be the best contact on
this. Happy to help out if needed, but will let them come back to you in the first instance in case
they’re already involved in this space.
 
Cheers
Millie
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From: Patrick West-Oram [TSY] <Patrick.West-Oram@treasury.govt.nz> 
Sent: Wednesday, 7 October 2020 1:11 PM
To: Millie Goldwater [TSY] <Millie.Goldwater@treasury.govt.nz>
Cc: RIA Team [TSY] <RIA.Team@treasury.govt.nz>; Keegan Taylor [TSY]
<Keegan.Taylor@treasury.govt.nz>; Morgan Hodgson [TSY]
<Morgan.Hodgson@treasury.govt.nz>
Subject: FW: Background to my question
 

 
Hi Milllie,
 
I had a call from Tracey on Monday where they wanted to know if we thought a RIS was needed
on this update to the OT oversight work. I think the answer is that the proposal is still minor and
therefore it is ok to proceed without RIS but I wanted to double check with you on whether this
was actually something minor.
 
I have not had a great deal of information from MSD on this, but my understanding is that there
is work in train to introduce an external oversight group to monitor the work of Oranga Tamariki.
They approached RQT in 2018 for an exemption which was granted (confusingly there are two
versions of the exemption, one for minor impacts and one on the grounds that a budget bid
would cover the same information). Cabinet discussed the matter and recommended that MSD
do some more work on streamlining the proposal to make it easier to follow.
 
The proposal we are discussing with them now is what has been produced following their
consultation and further development process. I do not think they are asking for policy decisions,
they are just considering governance arrangements. If this is the case then I think a minor
impacts exemption from RIS is appropriate. MSD have also indicated that they would be doing
future budget bids which would cover many of the impacts – this could be another reason to
exempt.
 
I would be really grateful for a view from you as to whether the above interpretation is correct,
or if you have had any engagement with MSD/OT on the policy. Any information you have would
be much appreciated.  
 
Also copying in Keegan as technical this is coming from MSD about OT, rather than being OT
policy- so I’m not sure which of you has the delight of being responsible for it.
 
Thanks,
 

From: Tracey Davies <Tracey.Davies028@msd.govt.nz> 
Sent: Monday, 5 October 2020 12:13 pm
To: Patrick West-Oram [TSY] <Patrick.West-Oram@treasury.govt.nz>
Subject: Background to my question
 
Hi Patrick
 
Thanks for your time today. As discussed, I am hoping to confirm the existing exemption (or
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otherwise) please.
 

Background
In regards to the impacts, I can confirm that there will be impacts on NGOs but they will
subsequently be reflected in a potential need for more funding from OT, at which point the
impact comes back on the Crown. There shouldn’t be any significant impact on the general
public or the private sector and it was this point that I understand Treasury  agreed to the
exemption (this is not a new impact).
I don’t believe anything about this point has changed so the exemption still stands (?)

 
What is new?
In terms of what is new since Treasury last considered this …
 
We have carried out a lot of consultation on the Bill (which led to a decision to not repeal the CC
Act but instead to amend it).
This decision has been noted by Cabinet. We also got a lot of feedback about how the Bill was
repetitive and not workable, as well as feedback from PCO and LDAC.  We are now carrying out
informal consultation on the redrafted Bill (now that we have the oversight bill and the part
amending the CC Act).  
 
We will need to do a cabinet paper before LEG, but (without pre-empting consultation) that is
likely to seek clarity on a couple of points rather than contain big policy changes. The Cabinet or
LEG paper will also need to point out how we have given affect to some of the Cabinet decisions
(this is about presentation of the decisions not changes to policy).
 
I appreciate you are yet to see the Cabinet paper or Bill, and both these will still need to go out
for formal agency consultation before introduction (including back to LDAC and OPC etc), but an
indication of your thoughts now would be greatly appreciated.
 
Kind regards
Tracey   

 

Explain what analysis and advice is being or has been prepared for other
Government requirements or commitments.
The focus of the proposals is primarily to strengthen the provision of the functions outlined
above. As already noted, these functions are already carried out to some extent by the Office
of the Children’s Commissioner or the Ombudsman.
While proposals are intended to significantly strengthen these functions, with increased
resourcing and new and/or extended powers introduced to enable the functions to be
discharged more effectively – no substantive new functions are being proposed.
While the proposed legislative changes are intended to promote improved outcomes for
children and whānau, the predominant direct impact of the legislative changes will be on
government – namely changes to institutional arrangements across Crown agencies,
underpinned by new funding as part of Budget 2019 and out years. Specifically, it is envisaged
that the impact will involve structural changes and additional resourcing (new funding and
capacity building) for the Office of the Children’s Commissioner, and potentially the
Ombudsman. These impacts will need to be outlined in detail to inform a budget bid. For this
reason, it is proposed that detailing impacts in a Regulatory Impact Statement would be a
duplication of effort.

s
s9(2)(a)
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DECISION ON WHETHER AN EXEMPTION APPLIES [Treasury to complete]
Treasury assessment
You must copy the text below into the “Impact Analysis Requirements” section of the
Cabinet paper.
Please also send a copy of the final Cabinet paper to ria@treasury.govt.nz.
Based on the information provided, the Regulatory Quality Team at the Treasury has
determined that the decisions sought in this paper are exempt from the requirement to
provide a Regulatory Impact Assessment as relevant issues will be addressed by the
preparation of a Budget bid.
Treasury comment
You must ensure that any substantive changes made to the scope of the regulatory
proposal, following receipt of this Treasury Assessment, are notified to us. We will
either confirm the exemption stands or notify you of any change in our assessment.
 

[[Other comments, eg, timing for fulfilling exemption conditions.]]
This exemption is on the basis that the proposals do not propose any substantive new
functions, but rather increased resourcing and new and/or extended powers to enable the
existing functions to be discharged more effectively.

 
 

------------------------------- This email and any attachments may contain information that is
confidential and subject to legal privilege. If you are not the intended recipient, any use,
dissemination, distribution or duplication of this email and attachments is prohibited. If
you have received this email in error please notify the author immediately and erase all
copies of the email and attachments. The Ministry of Social Development accepts no
responsibility for changes made to this message or attachments after transmission from the
Ministry. -------------------------------
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From: Patrick West-Oram [TSY]
To: Tracey Davies
Cc: Keegan Taylor [TSY]; RIA Team [TSY]
Subject: RE: Background to my question
Date: Friday, 9 October 2020 4:01:44 pm
Importance: High

Sorry it’s just been pointed out that I’ve missed a crucial word in the below! Please use this
version, and apologies!
Patrick
 

From: Patrick West-Oram [TSY] 
Sent: Friday, 9 October 2020 3:51 pm
To: Tracey Davies <Tracey.Davies028@msd.govt.nz>
Cc: Keegan Taylor [TSY] <Keegan.Taylor@treasury.govt.nz>; RIA Team [TSY]
<RIA.Team@treasury.govt.nz>
Subject: RE: Background to my question
 
Hi Tracey,
 
Thanks for this and for the other emails you shared with us. It’s very helpful to see all the
additional information. My apologies for the fact that this has taken a little longer to resolve as
an issue – that it was first discussed a little while ago, combined with the changing members of
our team has meant it’s just taken a little longer to gather the relevant information.
 
However, I can now confirm that there is no requirement to complete a RIS for the discussion on
the Children’s Commissioners Act. Please insert the following wording into your Cabinet Paper in
the Impact Assessment section;
 

The Regulatory Quality Team at the Treasury has determined that the regulatory
proposals in this paper are exempt from the requirement to provide a Regulatory Impact
Statement on the basis that they have minor impacts on businesses, individuals or not
for profit entities.

 
Please keep in touch with Keegan and RQT as you progress any other decisions on this to ensure
that any RIA responsibilities are fulfilled.
 
If you have any further questions please do let us know.
 
Patrick
 

From: Tracey Davies <Tracey.Davies028@msd.govt.nz> 
Sent: Thursday, 8 October 2020 2:48 pm
To: Patrick West-Oram [TSY] <Patrick.West-Oram@treasury.govt.nz>
Cc: Keegan Taylor [TSY] <Keegan.Taylor@treasury.govt.nz>; RIA Team [TSY]
<RIA.Team@treasury.govt.nz>
Subject: RE: Background to my question
 
Hi again
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What will the Bill do?
I terms of your question about what the Bill will practically do it:
 

establishes the monitoring function (for the OT system). This is a new function. The Bill
sets out the powers, duties and functions of the Monitor
sets out the functions duties and powers of the Ombudsman ( in considering complaints)
makes amendments to the Children’s Commissioner  Act  and
Sets out some rules for how the three oversight functions will work together / share
information and consult each other     

     
What new decisions have been made?
Other than the decision to no longer repeal the CC Act, there have been no decisions impacting
on the Cab mins I sent earlier.
 
What will need to go to cabinet / decisions we will seek?
We are in the process of getting this legislation into shape so that we can carry out formal
agency consultation, and then introduce. This is about the technical aspects of the legislation –
there is no change to the practical outcome at all. A lot of the work has been in responding to
technical queries from PCO and working with the agencies to inform responses..
Once we have finished this consultation we will know if there are further matters for Cabinet to
consider. Without pre-empting anything,  I can tell you that it is likely any issues we take to
Cabinet will likely be about clarify existing decisions not changing Cabinets existing decisions.  
 
In terms of the highlighted bit below, would it be worth having a quick meeting?
 
Kind regards
Tracey
 

From: Patrick West-Oram [TSY] <Patrick.West-Oram@treasury.govt.nz> 
Sent: Thursday, 8 October 2020 1:59 pm
To: Tracey Davies <Tracey.Davies028@msd.govt.nz>
Cc: Keegan Taylor [TSY] <Keegan.Taylor@treasury.govt.nz>; RIA Team [TSY]
<RIA.Team@treasury.govt.nz>
Subject: RE: Background to my question
 
Hi Tracey,
 
Sorry for the delay in coming back to you. I have been discussing this with Keegan (who I believe
gave you a call?), and with colleagues in the team.
 
I am still giving thought to the right approach here, and I wonder id you could provide a few
more pieces of information to support this.
 
I would be interested in seeing the Cabinet Minute for the discussion in 2018 that led to further
work being done on the design of the bill. Could you also let me know what decisions you are
asking Cabinet to make in this instance (instead of just sending the new version of the Bill to
LEG). Also, and sorry if this is obvious somewhere and I have missed it, what the Bill will
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practically do, and how the changes made since the 2018 meeting will impact on the practical
outcome – even if those changes are structural within Govt. or to do with the governance of how
the actions in the Bill are delivered.
 
This will help me to work out whether there is a substantive matter for Cabinet to consider, and
therefore whether a RIS is needed to support that discussion.
 
Thanks,
Patrick
 

From: Tracey Davies <Tracey.Davies028@msd.govt.nz> 
Sent: Tuesday, 6 October 2020 11:59 am
To: Patrick West-Oram [TSY] <Patrick.West-Oram@treasury.govt.nz>
Subject: RE: Background to my question
 
Hi again
 
Sorry about the delay, I was just checking things this end.
 
To answer your question, it’s a bit of a mix.
 
A budget bid was prepared to establish the monitor but with a focus on monitoring regulation
69.
 
I would suggest that as the monitor expands, and subsequent budget bids are prepared, each bid
will need to consider the impact of the expanded monitoring activities on providers.  However, in
the end my fundamental point remains, any additional regulatory cost imposition on NGO will
result in pressure to increase service contract payments which will ultimately fall back on the
Crown.
 
Does that help?
 
Thanks
Tracey
 
 

From: Patrick West-Oram [TSY] <Patrick.West-Oram@treasury.govt.nz> 
Sent: Monday, 5 October 2020 3:42 pm
To: Tracey Davies <Tracey.Davies028@msd.govt.nz>
Subject: RE: Background to my question
 

 
HI Tracey,
 
Thanks for sharing this, I’ve been having a look through the papers, and through our records. In
the initial response from us it mentions that the information which would normally be in the RIS
would be in a budget bid. I just wondered if that was produced and if the information in that bid
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would still be relevant to the updated proposal?
 
Thanks,
Patrick
 

From: Tracey Davies <Tracey.Davies028@msd.govt.nz> 
Sent: Monday, 5 October 2020 12:13 pm
To: Patrick West-Oram [TSY] <Patrick.West-Oram@treasury.govt.nz>
Subject: Background to my question
 
Hi Patrick
 
Thanks for your time today. As discussed, I am hoping to confirm the existing exemption (or
otherwise) please.
 

Background
In regards to the impacts, I can confirm that there will be impacts on NGOs but they will
subsequently be reflected in a potential need for more funding from OT, at which point the
impact comes back on the Crown. There shouldn’t be any significant impact on the general
public or the private sector and it was this point that I understand Treasury  agreed to the
exemption (this is not a new impact).
I don’t believe anything about this point has changed so the exemption still stands (?)

 
What is new?
In terms of what is new since Treasury last considered this …
 
We have carried out a lot of consultation on the Bill (which led to a decision to not repeal the CC
Act but instead to amend it).
This decision has been noted by Cabinet. We also got a lot of feedback about how the Bill was
repetitive and not workable, as well as feedback from PCO and LDAC.  We are now carrying out
informal consultation on the redrafted Bill (now that we have the oversight bill and the part
amending the CC Act).  
 
We will need to do a cabinet paper before LEG, but (without pre-empting consultation) that is
likely to seek clarity on a couple of points rather than contain big policy changes. The Cabinet or
LEG paper will also need to point out how we have given affect to some of the Cabinet decisions
(this is about presentation of the decisions not changes to policy).
 
I appreciate you are yet to see the Cabinet paper or Bill, and both these will still need to go out
for formal agency consultation before introduction (including back to LDAC and OPC etc), but an
indication of your thoughts now would be greatly appreciated.
 
Kind regards
Tracey   

 

Explain what analysis and advice is being or has been prepared for other

s9(2)(a)
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Government requirements or commitments.
The focus of the proposals is primarily to strengthen the provision of the functions outlined
above. As already noted, these functions are already carried out to some extent by the Office
of the Children’s Commissioner or the Ombudsman.
While proposals are intended to significantly strengthen these functions, with increased
resourcing and new and/or extended powers introduced to enable the functions to be
discharged more effectively – no substantive new functions are being proposed.
While the proposed legislative changes are intended to promote improved outcomes for
children and whānau, the predominant direct impact of the legislative changes will be on
government – namely changes to institutional arrangements across Crown agencies,
underpinned by new funding as part of Budget 2019 and out years. Specifically, it is envisaged
that the impact will involve structural changes and additional resourcing (new funding and
capacity building) for the Office of the Children’s Commissioner, and potentially the
Ombudsman. These impacts will need to be outlined in detail to inform a budget bid. For this
reason, it is proposed that detailing impacts in a Regulatory Impact Statement would be a
duplication of effort.

 
DECISION ON WHETHER AN EXEMPTION APPLIES [Treasury to complete]
Treasury assessment
You must copy the text below into the “Impact Analysis Requirements” section of the
Cabinet paper.
Please also send a copy of the final Cabinet paper to ria@treasury.govt.nz.
Based on the information provided, the Regulatory Quality Team at the Treasury has
determined that the decisions sought in this paper are exempt from the requirement to
provide a Regulatory Impact Assessment as relevant issues will be addressed by the
preparation of a Budget bid.
Treasury comment
You must ensure that any substantive changes made to the scope of the regulatory
proposal, following receipt of this Treasury Assessment, are notified to us. We will
either confirm the exemption stands or notify you of any change in our assessment.
 

[[Other comments, eg, timing for fulfilling exemption conditions.]]
This exemption is on the basis that the proposals do not propose any substantive new
functions, but rather increased resourcing and new and/or extended powers to enable the
existing functions to be discharged more effectively.

 
 

------------------------------- This email and any attachments may contain information that is
confidential and subject to legal privilege. If you are not the intended recipient, any use,
dissemination, distribution or duplication of this email and attachments is prohibited. If
you have received this email in error please notify the author immediately and erase all
copies of the email and attachments. The Ministry of Social Development accepts no
responsibility for changes made to this message or attachments after transmission from the
Ministry. -------------------------------

CONFIDENTIALITY NOTICE

The information in this email is confidential to the Treasury, intended only for the addressee(s), and may also be
legally privileged. If you are not an intended addressee:
a. please immediately delete this email and notify the Treasury by return email or telephone (64 4 472 2733);
b. any use, dissemination or copying of this email is strictly prohibited and may be unlawful.

20220211 TOIA Binder Item 9
Page 36 of 52

mailto:RIA@treasury.govt.nz


 

------------------------------- This email and any attachments may contain information that is
confidential and subject to legal privilege. If you are not the intended recipient, any use,
dissemination, distribution or duplication of this email and attachments is prohibited. If
you have received this email in error please notify the author immediately and erase all
copies of the email and attachments. The Ministry of Social Development accepts no
responsibility for changes made to this message or attachments after transmission from the
Ministry. -------------------------------

------------------------------- This email and any attachments may contain information that is
confidential and subject to legal privilege. If you are not the intended recipient, any use,
dissemination, distribution or duplication of this email and attachments is prohibited. If
you have received this email in error please notify the author immediately and erase all
copies of the email and attachments. The Ministry of Social Development accepts no
responsibility for changes made to this message or attachments after transmission from the
Ministry. -------------------------------
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Office of the Minister for Social Development and Employment  

Cabinet Social Wellbeing Committee  

 

THE CHILDREN AND YOUNG PEOPLE’S COMMISSION AND OVERSIGHT OF 
ORANGA TAMARIKI SYSTEM BILL – FURTHER POLICY DECISIONS TO 
PROGRESS LEGISLATION  

Proposal 

1 This paper seeks Cabinet agreement to key policy decisions needed to enable 
finalisation of the Children and Young People’s Commission and Oversight of 
Oranga Tamariki System Bill (the Bill), prior to formal agency consultation.   

Relation to government priorities 
2 These proposals support the Government’s priority to make New Zealand the best 

place in the world to be a child. Strengthening the settings for independent oversight 
of the Oranga Tamariki system and children’s issues generally is an integral part of 
achieving this.  

Executive Summary 

3 In 2019 and 2020 Cabinet made policy decisions to enhance the independent 
oversight of the Oranga Tamariki system and children’s issues [CAB-19-MIN-0113,  
CAB-19-MIN-0687 and CAB-20-MIN-0352.01 refer].  This included agreement to 
develop new primary legislation that aims to strengthen the oversight system in three 
areas: system advocacy for all New Zealand children, complaints oversight and 
investigations, and independent monitoring of the Oranga Tamariki System. 

4 Over the last 12 months MSD has worked closely with key agencies on the 
development of the Bill. There has also been regular consultation and input from the 
Kāhui group who were established to support MSD’s engagement with Māori.   

5 I am now seeking policy decisions on a number of matters needed to finalise the 
drafting of the Bill.  The changes I am proposing include:  

5.1 Treaty of Waitangi (the Treaty) provision for the Oversight functions – 
clarifying that the Ombudsman and Monitor would be required to enter into 
‘arrangements’ with iwi or Māori organisations. 

5.2 Clarifying the scope of monitoring – confirming the scope of the Monitor 
extends to those entities responsible for the support and services provided to 
children, young people and their whānau under, or in connection with, the 
Oranga Tamariki Act 1989; by agencies or by their contracted partners. 

5.3 Removal of provision of an independent reviewer from the Oranga 
Tamariki Act – this will mean a complainant does not have to take their 
complaint through the Ombudsman’s process before they may go to court. 
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5.4 System advocacy and access to information for the Children and Young 
People’s Commission, including: 

• that the Commissioner may require access to non-identifiable personal 
information for the purpose of discharging their specific function relating 
to inquiring into systemic children’s issues and  

• that the Bill provide for the Commissioner’s function to help resolve 
individual children’s issues by enabling the Commission to obtain relevant 
personal information with the individual’s informed, written consent.  

5.5 Refining the governance arrangements for the Children and Young People’s 
Commission by increasing the board size from two to three members.  

5.6 Providing for effective governance and practical commitments to the 
Treaty for the Children and Young People’s Commission –by providing 
additional capacity and capability requirements on the board to:   

• have a strong focus on the rights, interests, and wellbeing of tamariki 
and rangatahi  

• set strategic priorities and work programmes that support improved 
outcomes for tamariki and rangatahi  

• include Māori participation and te ao Māori approaches in the 
discharge of its functions. 

6 Following Cabinet agreement, I propose MSD officials carryout formal agency 
consultation on the Bill.  Subject to this consultation and approval of Cabinet 
Legislation Committee, I intend the Bill be introduced into the House in mid-2021. 

Background 

7 In 2017, in response to reforms of the Oranga Tamariki system and new government 
priorities for children, the Government commissioned a review of independent 
oversight arrangements for the Oranga Tamariki system and children’s issues (the 
Review). [SOC-17-MIN-0115 refers]. 

8 The review found that the oversight arrangements require strengthening to address 
issues and gaps relating to resourcing for system-level advocacy; under-investment in 
the resources and powers required for independent monitoring and for complaints 
resolution; and a lack of Māori views across all element of the Oranga Tamariki 
system and across independent oversight functions.     

9 In March 2019 Cabinet agreed that independent oversight of the Oranga Tamariki 
System and children’s issues should be strengthened in three key areas to allow: 
system-level advocacy for all New Zealand’s Children; oversight and investigation of 
complaints of matters related to the application of the Oranga Tamariki Act 1989 and/ 
or children in the care or custody of the state; and independent monitoring and 
assurance of the operations and obligations delivered under the Oranga Tamariki Act 
1989 [CAB-19-MIN-0113 refers].   
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10 Cabinet further agreed to new primary legislation that brings together the roles, 
responsibilities, and powers of the oversight bodies in one place [CAB-19-MIN-0113 
refers].  The bill is currently titled The Children and Young People’s Commission and 
Oversight of Oranga Tamariki System Bill (the Bill).   

11 Cabinet has also provided further direction on a range of policy matters in December 
20191 and July 20202  (outlined in more detail in Appendix A). 

Further Policy decisions and clarifications are required to progress the Bill  

12 I seek Cabinet consideration of the following policy matters needed to finalise the 
draft Bill. 

Treaty of Waitangi provision and clarifying engagement arrangements 

13 In December 2019, Cabinet agreed to a number of duties to be included in the Bill 
that will demonstrate a practical commitment to the principles of the Treaty of 
Waitangi (the Treaty) (to be further developed during drafting, and summarised in 
Appendix A) [CAB-19-MIN-0687 recommendation 3 refers]. 

14 It was initially intended that the oversight functions be required to enter ‘partnerships 
or arrangements’ with iwi and Māori organisations, as one of the ways to give 
practical effect to the principles of the Treaty.  This reflects that there is a continuum 
of engagement arrangements, including partnerships, that can be more or less 
appropriate in different circumstances3. 

15 Further work to develop the duties has made it clear that it may not always be 
appropriate to enter into partnerships given the context of systems monitoring, and 
complaints and investigations handling.  For example, s396 and s403 of the Oranga 
Tamariki Act enables the appointment of care providers and community service 
providers. Presently many of these approved entities are Māori providers who will be 
subject to independent monitoring and complaints and investigations oversight.  If the 
Monitor or Ombudsman work in partnership with these entities, then this may 
adversely impact on their actual or perceived independence.   

16 Rather than entering partnerships it may be more appropriate to require the 
Ombudsman and Monitor to enter into ‘arrangements’ with iwi or Māori 
organisations. The term ‘arrangement’ would allow parties to enter into a partnership 
where this was appropriate (e.g. in circumstances where there is no conflict of 
interest) but helps to avoid any expectation that a partnership would be the most 
appropriate form of arrangement in many circumstances. 

17 I therefore propose removing the duty relating to entering into ‘partnerships’ from the 
Bill, while retaining the duty to enter into ‘arrangements’. 

Clarifying the scope of monitoring   

 
1 CAB-19-MIN-0687 and CAB-19-MIN-0113.   
2 CAB-20-MIN-0352.01 
3 See Te Arawhiti’s “Guidelines for engagement with Maori” for further details on the spectrum of engagement 
arrangements 
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18 The March 2019 Cabinet paper [CAB-19-SUB-0687 refers] set out that the 
independent monitoring function should focus initially on monitoring compliance 
with the National Care Standards Regulations and over time extend to monitor the 
wider Oranga Tamariki system. The December 2019 paper contained a footnote, 
which stated the “Oranga Tamariki System” includes “…services provided to children 
who have early risk factors for future involvement in the statutory care, protection 
and youth justice systems.” 

19 The addition of “children who have early risk factors for future involvement in the 
statutory care, protection and youth justice systems” in the definition represents a 
significant extension in scope for the Monitor from what was set out in March 2019.  
This definition was not minuted and has not been confirmed by Cabinet. Nonetheless, 
the change has led to confusion about the scope which needs to be clarified within the 
Bill.   

20 The findings of the 2015 Expert Advisory Panel and the 2018 Sandi Beatie review fed 
into the original rationale for the scope of the independent monitoring function 
focusing on children and young people who are in contact with Oranga Tamariki. The 
Beatie review, in particular, highlighted the need for the monitoring role to focus on 
“the experience of those who either come in contact with ... [the care and protection 
system] … or are placed in its care, or who work within it”. 

21 Further consultation has shown broad support for the scope of monitoring to continue 
to have a narrower focus. Expanding the scope to include children “at risk” who are 
not receiving services provided under the Oranga Tamariki Act 1989, would 
encompass a potentially much larger population and so dilute the needed focus of the 
Monitor. 

22 Consequently, I propose that Cabinet confirm the scope of the Monitor’s role focuses 
on children, young people and their whānau in contact with the Oranga Tamariki 
system.  The Oranga Tamariki system will be defined to mean the system that is 
responsible for the support and services provided to children, young people and 
their whānau under, or in connection with, the Oranga Tamariki Act 1989; by 
agencies or by their contracted partners. 

Removal of provision of an independent reviewer from the Oranga Tamariki Act 

23 The Oranga Tamariki Act 1989 provides for the responsible Minister to make 
regulations to appoint an independent reviewer. The reviewer’s role is to review 
decisions made by Oranga Tamariki’s internal complaints handling mechanism. 

24 Following the passing of the Oranga Tamariki Act, through the work to strengthen 
independent oversight of the Oranga Tamariki system, the Ombudsman has 
effectively taken the role of the independent review mechanism for complaints and 
investigations within the wider system. In doing so, the role of the independent 
reviewer within the Oranga Tamariki Act has become redundant and so should be 
removed. 

25 The Oranga Tamariki Act also requires a complainant to first take their complaint 
through the independent reviewer before they can take a matter to court. In removing 
provision for the independent reviewer from the Oranga Tamariki Act , I am 
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proposing that a complainant be able to go to court, without being required to take 
their complaint through the Ombudsman’s process. Officials’ from MSD, the 
Ombudsman, Oranga Tamariki, and the Commission all support this approach, 
advising that this may be an unnecessary constraint on an individual’s liberty.  

26 If the Ombudsman’s processes are visible and user friendly, complainants are likely to 
use the Ombudsman’s process before going to court.  Officials have also confirmed 
that this is very unlikely to result in more court cases. 

System advocacy and access to information  

27 Amendments to the Children’s Commissioner Act will formally remove the 
Children’s Commissioner’s role in handling individual complaints, as this will no 
longer be necessary, and focus the Commissioner as a ‘system advocate’. [CAB-19-
MIN-0113 refers].  

28 On 16 December 2019, Cabinet agreed that, to support the Commissioner to discharge 
their functions, the Commissioner should have the power to require the provision of 
information, other than personal information. [CAB-19-MIN-0687 refers] 

29 Further work has highlighted that the Commissioner may require access to non-
identifiable personal information for the purpose of discharging their specific function 
relating to inquiring into systemic children’s issues. 

30 This is because, in order to inform their understanding of the systemic issue, it may be 
necessary for the Commissioner to hold an understanding of specific events. For 
example, investigating matters pertaining to the cohort of children uplifted into care 
or custody, or those involved in police pursuits, or the treatment of children in a sport 
club. 

31 I further note that the Commissioner’s access to non-identifiable personal information 
is consistent with Privacy Principle 1 in the Privacy Act 2020 requiring that only 
information required can be accessed.  As the Commissioner would not require 
identifying personal information for the purpose of inquiring into systemic children’s 
issues, this would not be provided for in the Bill.   

32 I also consider it appropriate that the Bill provide for the Commissioner’s function to 
facilitate resolutions of individual children’s issues. This function reflects the current 
practice of the OCC and would help ensure people can quickly and easily seek a 
resolution to an individual child’s issues without the need for a complaint or formal 
investigation. I propose that the Commission be able to obtain personal information 
relating to the issues confronting the individual with the individual’s informed 
consent. Where resolution cannot be facilitated, the Commission will refer the matter 
to the Ombudsman (or another complaints body) for a formal investigation.  

33 For the avoidance of doubt I do not intend the Commission would represent or be the 
advocate for the individual.  Rather the role of the Commission would be to support 
the individual to effectively engage with the entity who is the focus of the individual’s 
concern. 

Providing for effective governance and practical commitments to the Treaty for the Children 
and Young People’s Commission 
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34 In December 2019, Cabinet agreed that the new governance arrangement for the 
Children and Young People’s Commission should be a board of two to six members, 
appointed by the Governor General, and collectively possessing a range of relevant 
skills and attributes including experience in the care system, wider understanding of 
children’s issues, understanding of te ao Māori, and management skills 
[recommendation 34 CAB-19-MIN0681 refers]. 

35 I propose these governance arrangements be further refined. I propose that the 
minimum board size be increased from two to three members. The rationale for this 
change from the previous Cabinet agreement is to allow for a chair to mediate 
discussion, while also helping to ensure the minimum board size does not contribute 
to the board reaching a stalemate on votes.   

36 I propose amendments to the governance for the Commission to reflect the principle 
of partnership in the Treaty. On top of the usual competencies required for board 
members, the board must have the capacity and capability to:   

• have a strong focus on the rights, interests, and wellbeing of tamariki 
and rangatahi  

• set strategic priorities and work programmes that support improved 
outcomes for tamariki and rangatahi  

• include Māori participation and te ao Māori approaches in the 
discharge of its functions. 

37 In addition, I propose that at least 50 per cent of the board must collectively have the 
experience and understanding of Māori knowledge and can represent the interests of 
Māori.  

Implementation  

38 The next steps are as follows: 

Milestone/Activity Timeframe 

Formal agency consultation on the Bill  Mid- April (2 weeks)  

Ministerial consultation on the LEG paper 
and Bill   

Mid-May 2021 (2 weeks) 

Cabinet LEG Committee  June 2021 

Introduction  June 2021 

Select Committee  From July 2021 

Committee of the Whole House  April 2022  

3rd Reading and enactment  April 2022 

Regulations enacted April 2022  
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Financial Implications 

39 The proposal to increase the minimum number of Children and Young People’s board 
members from two to three will slightly increase the minimum cost of running the 
board.  The precise costs will depend on several factors that have yet to be agreed, 
including whether the role is full time, and the composition and remuneration of board 
members.  

Legislative Implications 

40 The legislative proposals in this paper will be included in the Children and Young 
People’s Commission and Oversight of Oranga Tamariki System Bill (the Bill).  

41 The Bill has been accorded a category 4 priority on the 2021 programme.  

Impact Analysis 

Regulatory Impact Statement 

42 Treasury has exempted these changes from RIA.  Impact analysis requirements do not 
apply to this paper since the proposals are not expected to impose any regulatory 
burden on businesses, individuals or not-for-profit organisations outside Government 
itself.  I note that an impact assessment was undertaken with the NCS Regulations 
were agreed by the Cabinet Social Wellbeing Committee. [SWC-18-MIN-0010]  

Climate Implications of Policy Assessment 

43 No climate implications are associated with the proposals.   

Population Implications 

44 The population implications are summarised as follows: 

Population group How the proposal may affect this group 

Māori  As at 31 December 2020 57% of children and young people in 
the care of Oranga Tamariki identified as Māori with a further 
11% identifying as Māori and Pacific.  The proposals in this paper 
focus on improving outcomes for tamariki and rangatahi Māori by 
setting specific and measurable outcomes, and developing 
guidelines to support productive strategic partnerships with iwi 
and Māori organisations.   

Pacific children As at 31 December 2020, 6% of children and young people in the 
care of Oranga Tamariki identified as Pacific with a further 11% 
identifying as Māori and Pacific.   

Children and Young 
People and their families  

For the 2020 calendar year Oranga Tamariki received 78,902 
notifications, about 57,776 children and young people.  As at 31 
December 2020 there were 5577 children and young people in 
care and protection  custody and 110 in youth justice custody. 

Disabled people  There is an over-representation of disability needs in the care and 
youth justice systems. International research indicates that abuse 
and disability often coexist in the lives of children. Children who 
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are abused are at greater risk of developing a disability, and 
children with a disability are at a higher risk of being abused and 
neglected.     

 

Human Rights 

45 Draft legislation will be assessed comprehensively for compliance with the 
New Zealand Bill of Rights Act 1990 and the Human Rights Act 1993.   

Privacy implications  

46 A Privacy Human Rights and Ethics report has been undertaken and will be 
further updated as required throughout the development of the Bill.  The report 
identifies a number of operational matters that will need to be worked through 
but does not identify any outstanding privacy, human rights or ethics 
considerations of concern in recent versions of the draft Bill itself. 

Consultation 

47 

48 This paper was prepared by MSD. The proposals in this paper have been developed 
through extensive consultation with the Office of the Children’s Commissioner, the 
Ombudsman, Oranga Tamariki and the Monitor.  

49 Other agencies consulted on this paper were Te Kawa Mataaho, Department of Prime 
Minister and Cabinet, the Treasury, Ministries of Health, Justice and Education, New 
Zealand Police, Te Arawhiti, Te Puni Kokiri, Department of Corrections and Office 
of the Privacy Commissioner.   

Communications 

50 No publicity is planned.  

Proactive Release 

51 I intend to proactively release this paper as required by CO (18)(4), subject to the 
Official Information Act 1982. 

Recommendations 

I recommend that the Cabinet Social Wellbeing Committee:  

Treaty provision for Oversight functions  

1 note that Cabinet agreed that oversight bodies and iwi and Māori organisations will enter 
into partnerships or arrangements [recommendation 3, CAB-19-MIN-0687] 

s9(2)(h)
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2 agree that oversight bodies not be required to enter partnerships with Iwi or Māori 
Organisations, but are required to enter into arrangements, which may include 
partnerships where appropriate 

The scope of monitoring 

3 agree the scope of the Monitor’s role focuses on children, young people and their whānau 
in contact with the Oranga Tamariki system.  The Oranga Tamariki system will be 
defined to mean the system that is responsible for the support and services provided to 
children, young people and their whānau under, or in connection with, the Oranga 
Tamariki Act 1989; by agencies or by their contracted partners. 

Removal of the independent reviewer from the Oranga Tamariki Act 

4 agree that the Oranga Tamariki Act 1989 be amended to remove provision for an 
independent reviewer 

5 agree that a complainant should not be required to have to take their complaint through 
the Ombudsman’s process before they may go to court  

System inquiries and information  

6 agree the Children’s Commissioner be enabled to require the provision of information, 
including information about individuals, from agencies for the purpose of supporting their 
function to generally inquiry into systemic issues relating to children and young people 

Governance - Children and Young People’s Commission  

7 agree that the minimum board size for the Children and Young People’s Commission 
board be increased from 2 to 3 members  

8 agree that, consistent with the partnership principle within the Treaty, and in addition to 
the usual competencies required for board members, the Children and Young People’s  
Commission board members must have the capacity and capability to:   
8.1 have a strong focus on the rights, interests, and wellbeing of tamariki and rangatahi  
8.2 set strategic priorities and work programmes that support improved outcomes for 

tamariki and rangatahi  
8.3 include Māori participation and te ao Māori approaches in the discharge of its 

functions. 
Timeframes for introducing the Bill 

9 note the Bill is category 4 on the 2021 Legislative programme, with introduction 
proposed for mid-2021. 

 

Authorised for lodgement 

 

 

Hon Carmel Sepuloni  

Minister for Social Development and Employment 
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Appendix A – Chronology of work 

In August 2017, in recognition of the historical systemic failings in New Zealand’s care and 
youth justice system and a desire to improve outcomes for children, young people and 
whānau who come into contact with that system, the then Cabinet Social Policy Committee 
(SOC) agreed to a review. The review focused on the independent monitoring, complaints 
review, investigation and advocacy functions for the new vulnerable children’s system be led 
by the Ministry of Social Development (MSD) with support from SSC (Te Kawa Mataaho / 
Public Service Commission / PSC). [SOC-17-MIN-0115 refers] 

In March 2018, this Committee: 

• agreed to a targeted consultation process to test preliminary work identifying 
overlaps and gaps in current independent oversight arrangements for the Oranga 
Tamariki system and children’s issues, and potential options to improve the 
independent oversight model 

• invited the Minister for Social Development to seek final policy decisions from 
Social Wellbeing Committee (SWC) following the consultation. [SWC-18-MIN-
0025]  

From May 2018 to August 2018, an independent lead reviewer, Sandi Beatie QSO, led the 
engagement with a range of stakeholder groups, including iwi and Māori service providers, 
other service delivery NGOs, and groups representing children, caregivers and others 
involved with the Oranga Tamariki system. In August 2018, she provided her post-
consultation report highlighting that there was strong consensus on the need to strengthen 
independent oversight to support improvements in outcomes for children, young people and 
their whānau.      

Independent oversight of the care, protection, and youth justice system is particularly critical, 
because the government has coercive powers (such as the power of Oranga Tamariki to 
remove children and young people from their whānau or to place young people in secure 
residences) and the State has specific responsibilities for those in their care. The 
establishment of the Royal Commission of Inquiry into the Historical Abuse of Individuals in 
State Care (from 1950 – 1999) highlights the need to safeguard those in State care and ensure 
that abuse in care is less likely, and dealt with more effectively, for children and young 
people today.       

On March 2019 Cabinet agreed the independent oversight of the Oranga Tamariki system and 
children’s issues be strengthened in three core areas [CAB-19-MIN-0113 refers]:  

• system-level advocacy for all New Zealand children and young people, which will 
continue to be undertaken by the Office of the Children’s Commissioner (“the 
Commission”) 

• oversight and investigation of complaints of matters related to the application of the 
Oranga Tamariki Act 1989 and/or children in the care or custody of the State, which 
will be undertaken by the Office of the Ombudsman  

• independent monitoring and assurance of the operations and obligations delivered 
under the Oranga Tamariki Act 1989 and associated regulations. The MSD was 
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appointed the independent monitor from 1 July 2019 to establish the monitoring 
function, with the intent that it is transferred to the Commission once a robust 
monitoring function is established and a new legislative framework is in place.   

At that time Cabinet also agreed to repeal the Children’s Commissioner Act 2003 (the CC 
Act) and to re-establish the Children’s Commissioner and relevant provisions (with 
modifications) in the Oversight Act and associated regulations. [CAB-19-MIN-0113 refers].   

On 16 December 2019, Cabinet made further policy decisions to assist with Bill drafting 
[CAB-19-MIN-0687 refers].  

Cabinet agreed that for oversight bodies to demonstrate a practical commitment to the Treaty 
of Waitangi, the Bill provide for duties which will include the following matters (to be further 
developed during drafting). 

Oversight bodies must ensure: 

• that in setting strategic priorities and in the development of the work programme 
they have as a key priority the need to support improved outcomes for Māori 
children and young people; 

• Māori participation in the context of the oversight bodies discharging their 
functions;  

• their employment, engagement and other policies, procedures and practices must 
give effect to tikanga, mana tamaiti (tamariki), whakapapa of the Māori children and 
young persons and the whanaungatanga responsibilities of their whānau, hapū and 
iwi;  

• Oversight bodies and iwi and Māori organisations will enter into partnerships or 
arrangements to:       

a) provide opportunities to, and invite proposals on how to improve 
oversight of the Oranga Tamariki system and in doing so, outcomes for 
Māori children, young persons and their whānau who come into contact 
with the Oranga Tamariki system; 

b) enable the robust, regular, and genuine exchange of information between 
those oversight bodies and those iwi and Māori organisations (supported 
by information sharing provisions); 

c) agree on any action both or all parties consider is appropriate;  

d) the complaints and investigations processes are accessible for Māori 
children and young people and their whānau, hapū and iwi or any other 
Māori organisation supporting them; 

e) the complaints and investigations processes incorporate a tikanga 
approach, and the whānau, hapū and iwi of the child or young person are 
engaged with, where possible, during the complaints and investigations 
processes, unless to do so would be impracticable or risk harm to a child 
or any other person.                    
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On 27 July 2020 I took an oral item to Cabinet to rescind the decision to repeal the Children’s 
Commissioner Act 2003, and to re-establish the Children’s Commissioner as the Children 
and Young People’s Commission (the Commission) and relevant provisions in a new Act 
[CAB-20-MIN-0352].  
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To: Stephanie Sole [TSY]; Harry Chapman [TSY]
Subject: Fw: advice to Cabinet on regulatory impacts of Oranga Tamariki Oversight Bill 
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From: Hugh Webb <Hugh.Webb002@msd.govt.nz>
Sent: Monday, April 5, 2021 9:02 PM
To: Morgan Hodgson [TSY] <Morgan.Hodgson@treasury.govt.nz>; RIA Team [TSY]
<RIA.Team@treasury.govt.nz>
Cc: Keiran Kennedy [TSY] <Keiran.Kennedy@treasury.govt.nz>; Ryan McLean
<Ryan.McLean017@msd.govt.nz>; Melissa Cathro <Melissa.Cathro002@msd.govt.nz>
Subject: RE: advice to Cabinet on regulatory impacts of Oranga Tamariki Oversight Bill 

 
Great, thanks Morgan.  Much appreciated.
 

From: Morgan Hodgson [TSY] <Morgan.Hodgson@treasury.govt.nz> 
Sent: Tuesday, 6 April 2021 7:11 AM
To: Hugh Webb <Hugh.Webb002@msd.govt.nz>; RIA Team [TSY] <RIA.Team@treasury.govt.nz>
Cc: Keiran Kennedy [TSY] <Keiran.Kennedy@treasury.govt.nz>
Subject: RE: advice to Cabinet on regulatory impacts of Oranga Tamariki Oversight Bill 

 

 
Kia ora Hugh,
 
Thank you for your email, I propose the wording below to meet your request and to bring the
statement in line with our current statement structure.
 
Treasury's Regulatory Impact Analysis team has determined that the proposed new oversight
arrangements are exempt from the requirement to provide a Regulatory Impact Statement on the
grounds that they have no or only minor impacts on businesses, individuals, and not-for-profit
entities. Providers within the Oranga Tamariki system are subject to a cost recovery funding
model, any regulatory burdens on providers associated with the new oversight arrangements
would be passed on in full as a cost to Government.
 
 
Ngā mihi,
Morgan Hodgson
 
Morgan Hodgson (she/her) | Graduate Analyst | Te Tai Ōhanga – The Treasury
Regulatory Strategy

Visit us online at https://treasury.govt.nz/ and follow us on Twitter, LinkedIn and Instagram
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From: Hugh Webb <Hugh.Webb002@msd.govt.nz> 
Sent: Thursday, 1 April 2021 1:11 pm
To: Morgan Hodgson [TSY] <Morgan.Hodgson@treasury.govt.nz>; RIA Team [TSY]
<RIA.Team@treasury.govt.nz>
Cc: Keiran Kennedy [TSY] <Keiran.Kennedy@treasury.govt.nz>
Subject: advice to Cabinet on regulatory impacts of Oranga Tamariki Oversight Bill 

Importance: High
 

 
Kia ora Morgan,
 
I understand you may be the right person to talk to about our advice to Cabinet on the
regulatory impacts of the draft Oranga Tamariki Oversight Bill (see draft attached, in
confidence)
 
We have sought Treasury advice on this matter on two earlier occasions.  The
 proposed new oversight arrangements would mean that approved providers in the
Oranga Tamariki System would  be subject to investigations and information requests. 
However, Treasury have previously advised that this would not be considered to be a
regulatory impact
because of the cost recovery funding model these providers are subject to.   Essentially,
these additional regulatory burdens  on providers would be costs that get passed on to
the Crown and so there is no regulatory impact of the proposal.
 
Currently, in our advice to Cabinet we have the following statement:
 
1                    Treasury has exempted these changes from RIA.  Impact analysis requirements do

not apply to this paper since the proposals are not expected to impose any
regulatory burden on businesses, individuals or not-for-profit organisations outside
Government itself.  I note that an impact assessment was undertaken with the NCS
Regulations were agreed by the Cabinet Social Wellbeing Committee. [SWC-18-
MIN-0010]

The issue we want to clarify is whether Treasury is comfortable with us explaining the
rationale for this exemption (at the request of some of our stakeholders).  We would
propose the following lines:
 
1         Treasury has exempted these changes from RIA.  As providers within the
Oranga Tamariki system are subject to a cost recovery funding model, any regulatory
burdens on providers associated with the new oversight arrangements would be passed
on in full as a cost to Government.  Impact analysis requirements therefore do not apply
to this paper since the proposals are not expected to impose any regulatory burden on
businesses, individuals or not-for-profit organisations outside Government itself.  I note
that an impact assessment was undertaken with the NCS Regulations were agreed by
the Cabinet Social Wellbeing Committee. [SWC-18-MIN-0010]
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Can you confirm if this statement accurately characterises the situation and that
you are comfortable with including this information in the SWC paper?
 
We would be grateful if you could provide any advice before midday Tuesday 6 April.
 
nā
 
Hugh
Hugh Webb (he/him) | Principal Analyst – Social Development, Child and Youth Policy

Ministry of Social Development, National Office Level 9, 56 The Terrace, Wellington

MSD purpose: 
We help New Zealanders to be safe, strong and independent
Manaaki tangata, manaaki whānau
 
------------------------------- This email and any attachments may contain information that is
confidential and subject to legal privilege. If you are not the intended recipient, any use,
dissemination, distribution or duplication of this email and attachments is prohibited. If
you have received this email in error please notify the author immediately and erase all
copies of the email and attachments. The Ministry of Social Development accepts no
responsibility for changes made to this message or attachments after transmission from the
Ministry. -------------------------------
CONFIDENTIALITY NOTICE

The information in this email is confidential to the Treasury, intended only for the addressee(s), and may also be
legally privileged. If you are not an intended addressee:
a. please immediately delete this email and notify the Treasury by return email or telephone (64 4 472 2733);
b. any use, dissemination or copying of this email is strictly prohibited and may be unlawful.

 
------------------------------- This email and any attachments may contain information that is
confidential and subject to legal privilege. If you are not the intended recipient, any use,
dissemination, distribution or duplication of this email and attachments is prohibited. If
you have received this email in error please notify the author immediately and erase all
copies of the email and attachments. The Ministry of Social Development accepts no
responsibility for changes made to this message or attachments after transmission from the
Ministry. -------------------------------
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