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Independent Oversight Committee
REPORT to the Crown to August
2021

Report of the Committee providing independent
oversight in relation to the implementation and delivery
of the Southern Response Earthquake Services Limited
Pre-October 2014 Payment Package




A. Introduction

The Independent Oversight Committee (the Committee) was established to ensure that the Package
(as that term is defined in the Committee Terms of Reference) is implemented and delivered in
accordance with the principles and processes for the Package agreed between Southern Response
Earthquake Services Limited (SRES) and the Crown; and with due consideration being given to the
interests of affected policyholders.

It is the view of the Committee that SRES is meeting this objective as far as it is legally able to do at
this time.

B. Reports, advice and recommendations

The Committee refers to its previous Report to the Crown for the period to 1 June 2021.
The Committee provided a reporting letter to the SRES Board in June and will report again in August.
The Committee has provided advice to SRES on three matters.

1. SRES sought advice as to whether the “full and final settlement” clause in the Settlement
Agreement with policyholders has been drafted too broadly and should be narrowed. The
Committee discussed this issue and the [36]

The Committee’s view is that the “full and final settlement” clause should be only as
broad as necessary to resolve the issues intended to be resolved by the Package. [36]

2. The Independent Oversight Committee received two emailed communications from
policyholders or their representatives questioning the 6% allowance for professional fees for
new homes built under group housing schemes. The justice of this was questioned in the
light of a 10% allowance being made for new architecturally designed homes.

The Committee has considered this issue and notes that the 7 December 2020 Cabinet Paper
approving the Package states:

[36] We propose that the payments to eligible policyholders be made up of the cost
elements that the Court found in the Dodds decision were payable, that is, amounts
for professional fees (including Arrow costs), contingencies, and interest on that sum.
These would be payable to eligible policyholders where they had not been previously
paid these costs by the company. We also propose that certain types of additional
costs specified on internal DRAs prepared by Arrow, would also be payable to
policyholders.

[37] There will be some differences in the way that these amounts are determined
for different policyholders. That is because the documentation Southern Response
and its agent Arrow used in managing earthquake claims before 1 October 2014
varied. For example, a policyholder may not have a DRA, or the DRA may not include
all of the cost elements. If Southern Response were simply to pay the cost elements
specified in a policyholder’s DRA, in some cases this may not result in the policyholder
being treated in a similar way with those policyholders who settled after 1 October
2014.




[38] We propose that Southern Response will generally pay the cost elements at the
rates specified in a policyholder’s DRA, and where there is either no DRA, or the cost
elements are missing, it will calculate these amounts in the same way as it did for
policyholders who settled after 1 October 2014.

[39] Southern Response will also ensure that, where rates are specified in a
policyholder’s DRA and these are less than the rates that were paid after 1 October
2014, the rates it pays for those cost elements will be increased to that level.

(This Cabinet Paper is available publicly here.)

A key element of the Package is fairness and consistency in treating policyholders who settled
before 1 October 2014 the same as policyholders who settled after 1 October 2014. The
Committee understands that SRES adopted the 6%/10% distinction between group-build
homes and architecturally designed homes for the purposes of calculating professional fees
in its business as usual settlements after 1 October 2014.

The Committee considers that the approach being taken by SRES to calculate professional
fees is consistent with the principles of the Package and has advised SRES accordingly.

3. SRES asked for the Committee’s advice as to whether it would support a SRES
recommendation to the SRES Board and Crown that the requirement that a Settlement and
Discharge Agreement (and Opt-Out Notice) be signed for Package payments be waived on
business-as-usual Out of Scope only claims. SRES General Counsel agreed to provide a further
paper to the Committee about this issue.

The Committee has made two recommendations to SRES.

1. The Committee recommended a review of similar processes in New Zealand and overseas
where compensation packages have been established to resolve large numbers of civil claims.
[26] and [36]

Immediate action points arising from the research
include designing a complaints and dispute resolution process for policyholders who dispute
Package eligibility or Package payment calculations; and resolving uncertainty about whether
Package eligibility is transferable to successors, assignees, and/or executors by deed or by
death.

2. The Committee recommended that SRES have an internal audit review undertaken of the
customer contact details refresh process, in addition to its intended internal audit review of
the Package claim calculation and settlement process. A full Internal Audit review has since
been undertaken by KPMG. KPMG noted in its internal audit report that interest had been
incorrectly calculated for 11 of the package settlements paid to date. SRES made top-up
payments to these customers to remedy the interest underpayments following this review.
The effect of this error on SRES reputation and credibility was discussed. SRES have since
added new controls to this process. KPMG also noted that a number of internal policies and
processes relating to package claims and settlements are yet to be fully documented. The
Committee requested that SRES prioritise this work, and have KPMG review these policies
and processes as soon as possible.
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The Committee provides SRES Management with other minor recommendations at each monthly
meeting. These recommendations are summarised in the meeting Minutes.

C. Summary of work performed

The Committee has met formally in June, July and August 2021 as required by the Terms of Reference.

At these meetings, the Committee continues to invest time familiarising itself with the principles of
the Package, anticipated and actual issues with its implementation, and establishing communication
and governance procedures.

At each meeting the Committee has received operational reports from the SRES General Manager and
Project and/or Unit Manager as to the steps SRES is taking to prepare to implement the Package once
the current court proceedings reach resolution.

The Committee continues to receive reports from SRES General Counsel and external legal advisers
on the ongoing court proceedings and how these may impact implementation of the Package. The
Committee is satisfied that the steps SRES is taking in the court proceedings are consistent with
implementation of the Package in accordance with its principles.

The Committee now also receives from SRES, and reviews, a List of Discretionary Issues and a Register
of Live Legal Issues prior to each meeting.

The Committee monitors the continual updating of contact information for policyholders and is
satisfied that SRES is using this time to ensure that it is as prepared as possible for the time when
affected policyholders can be contacted and claims can be processed. The Committee also monitors
Human Resources progress and is satisfied that this is keeping up with increases in workload.

The Committee has received direct correspondence from policyholders or their representatives on
several occasions since the last Report and expects that this will continue to happen from time to
time. The Terms of Reference do not anticipate that the Committee will engage directly with
policyholders. However, the Committee is mindful that it must be open to sources of information
other than SRES and it does not wish to dissuade policyholders from drawing important matters to its
attention. The Committee is establishing communication protocols in consultation with Treasury.

The Committee continues to note its appreciation for the quality of reports provided by SRES and its
legal advisers and the level of cooperation shown so far.
D. Recommendation for changes to Terms of Reference

No recommendations at this time.

Signed by
Committee Chair, David Ayers Date: 31 August 2021
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