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Treasury Report:  Briefing for Cabinet Legislation Committee: Natural 
Hazard Insurance Bill 2022 

Date: 1 February 2022 Report No: T2021/2678 

File Number: TY-2-1-17 

Action Sought 

Action Sought Deadline 

Minister Responsible for the 
Earthquake Commission (Hon Dr 
David Clark) 

Agree to lodge with the Cabinet 
Legislation Committee (LEG) the 
paper appended to this report, which 
seeks approval to introduce the 
Natural Hazard Insurance Bill 2022.  

24 February 2022 for discussion 
at LEG on 3 March  

Contact for Telephone Discussion (if required) 

Name Position Telephone 1st Contact 

Craig Fookes Principal Advisor, 
Earthquake Commission 
Policy Team 

N/A 
(mob) 

 

Siobhan Duncan Team Leader, Earthquake 
Commission Policy Team 

N/A 
(mob) 

Actions for the Minister’s Office Staff 

Return the signed report to Treasury. 
Circulate a copy of this paper and consult the offices of other Cabinet Ministers prior to lodgement. 
Lodge the Cabinet paper by 24 February. 

Note any 
feedback on 
the quality of 
the report 

Enclosure: Natural Hazard Insurance Bill 2022 - Disclosure statement, Natural Hazard Insurance Bill 
2022: Legislative Statement, Natural Hazard Insurance Bill-v19.1.1.0 (Minister's Draft) 

[39]

treasury://im/4595582/8
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Treasury Report: Briefing for Cabinet Legislation Committee: Natural 
Hazard Insurance Bill 2022 

Executive Summary 

This report seeks your approval to lodge the Natural Hazard Insurance Bill 2022 (the Bill) for approval 
by Cabinet Legislation Committee (LEG) on 3 March 2022.   

Should you agree to lodge this Cabinet paper you will need to finish your Ministerial consultation by 
23 February 2022 to allow your office to lodge the paper on Thursday 24 February 2022. The Treasury 
and Parliamentary Counsel Office (PCO) may require a week to make substantive amendments to 
the Bill.  

The following sections provide information on new content, amendments, or technical material that 
has been included since our last report.  

The code of conduct: indicate whether to seek an exemption to gazetting and presentation 

The EQC code of conduct (the code) (T2021/2048 refers) is secondary legislation in terms of the 
Legislation Design Advisory Committee (LDAC) guidelines. PCO have drafted the Bill on this basis, 
which for the purposes of the Legislation Act 2019, suggests the code must be gazetted and 
presented to Parliament. These standard requirements differ from your decision to publish the code 
in EQC’s statement of performance expectations (SPE) with no obligation to gazette the instrument.  

These standard presentation and disclosure requirements can be changed, but would require 
consequential amendments to add the code to schedules in the Legislation Act 2019 and the 
Legislation (Publication) Regulations 2021. An exemption of this sort may be difficult to justify as 
LDAC guidance suggests that there is a high bar (i.e. national security) to justify exemptions from 
standardised parliamentary disclosure and presentation requirements.   

While we do not recommend it, we are seeking an indication of whether you would like to retain your 
original policy decision, which will require us to seek an amendment to schedule three of the 
Legislation Act 2019 and Legislation (Publication) Regulations 2021.      

Mixed-use buildings: note an amendment to a previous Cabinet decision and agree the 
approach to implementing changes to the 50% residential building test  

You agreed to align the treatment of common property in mixed-use buildings (MUBs) with 
subsequent decisions made as to how EQC should treat common property more generally 
(T2021/1597 refers). This alignment of treatment involves an amendment to Cabinet’s decision as 
the EQC settlement will be based on the proportion of the residential insured owners’ interest rather 
than the residential floor area. You previously agreed to seek Cabinet’s agreement to this change 
via LEG (T2021/1597), and this is reflected in the LEG paper. 

The Bill also implements Cabinet's decisions defining the residential building test within mixed-use 
buildings. Properties with over 50% of the building in residential use (the 50% test) are fully 
covered, while other buildings are only partly covered.  
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A change has also been made to the previous Cabinet agreement to amend the 50% test to 
account for the floor area of the dwelling, appurtenant structures, and the homeowners’ 
proportionate interest in common property (DEV-20-MIN-0039 refers). The Cabinet paper envisaged 
that the test would make a direct comparison of the residential and commercial floor areas in the 
building, and then in effect allocate common property to the residential area on a pro-rata basis 
(DEV-20-SUB-0039 refers). Further work in drafting the relevant provisions has highlighted that a 
pro rata apportioning of common areas between residential and commercial areas for the 50% test 
does not affect the share in residential use. As such, the proposed exclusion of these spaces from 
the calculation is simpler to calculate and does not change the outcome of the 50% test agreed by 
Cabinet.  

We have noted this change as our previous consultation with stakeholders suggested that there 
was a public perception that excluding common property from the 50% test would result in less 
favourable treatment for insured persons, which we no longer consider is the case. If this is raised 
at Select Committee, we can clarify that the two approaches give rise to the same economic 
outcomes.  

We are seeking your agreement to this change and have sought Cabinet’s approval in the draft LEG 
paper.   

Settlement timeframes: agree the change to timeframes required for reinstating a building 

The current EQC Act requires that EQC must make cash payments for settled claims no later than 
one year after the amount of the damage has been determined (section 29(4)). Interpretation of the 
Act to date has been that the one-year timeframe applies to both cash settlements and 
reinstatement.  

Following the Canterbury earthquake sequence, EQC received a waiver of the one-year timeframe 
as it was not possible to meet it for such a large-scale event. We expect this timeframe will continue 
to be unrealistic in large-scale events in future, and therefore propose the Act should be updated to 
instead require EQC to reinstate the building on an as soon as practicable basis. The draft LEG 
paper notes this minor amendment, subject to your agreement.  

Claims assessment duties: agree EQC’s duty with respect to hidden damage 

The Bill includes a clarification to EQC’s current obligations with respect to the identification of 
hidden damage. This clarification reflects our understanding of the current Act. 

The current Act only describes an obligation that the claimant lodge a claim and provide evidence 
for that claim. This implies that EQC’s formal role involves the assessment of claims. However, 
while EQC may rely on documentary evidence, insurers regularly visit and assess the building itself 
in assessing the cost of substantive structural repairs.   

Cabinet has already agreed, as part of the on-sold Canterbury home repair package, that the 
purpose of EQC building inspections is to assess insurance claims. The package highlighted the 
need for the public to seek independent advice and order pre-purchase inspections (CAB-19-MIN-
0399).   

[36]
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Cabinet has already agreed that the Bill should require EQC to settle claims in a timely and fair 
manner (DEV-21-MIN-0062 refers). Consistent with Cabinet’s previous on-sold policy position, we 
are seeking approval that the Bill also clarifies that EQC:  

• is not legally required to determine whether there is any damage to the residential building
beyond that identified by the insured person; and

• also has an obligation to inform the claimant of any further damage it identifies (i.e. should it
elect to inspect the building itself).

While these duties recognise that EQC cannot identify all missed damage as this damage may be 
hidden, we anticipate EQC will still have an incentive to seek to do so in order to assist clients or to 
quantify and understand its future liability.  

Note the technical solutions in the Bill that give effect to previous decisions 

Additional technical design work was required to give effect to previous policy decisions. This report 
provides a summary of the solutions adopted to provide visibility as to how the Bill has been drafted. 

• Cabinet has agreed to extend the damage period for volcanic activity from 48 hours to 7
days,1 to reflect the ongoing nature of volcanic events (compared with one-off shocks like
earthquakes). As different claims periods may interact, the Bill allows:

o notification of a claim for damage to one form of insured property (i.e. residential building
or residential land) to count as notification of damage to another form of property as this
will be simpler for both claimants and EQC operational staff; and

o where the initial damage is the direct result of two or more natural hazards, one of which
is volcanic activity or natural hazard fire, the damage period will be 7 days. We expect
that insurers may submit to Select Committee on this as the proposal will make it more
likely a claim for volcanic damage would go over the EQC insurance cap, suggesting the
private insurers may face responsibility.

• You also agreed that the Bill should require EQC to participate in a dispute resolution
scheme. PCO have adapted the dispute resolution clauses included in the Fire and
Emergency New Zealand Act (FENZ Act) 2017. The design of the dispute resolution clauses,
which involves Ministerial approval for changes, aligns with other financial service dispute
resolution schemes and has been drafted to provide EQC the flexibility to either participate in
a pre-existing industry scheme or a bespoke scheme developed by EQC.

EQC has indicated that it will consult its Board and may provide comments on the proposed
drafting in late February 2022. Any agreed amendments may need to be proposed via the
departmental report submitted to the Select Committee.

• The Bill explicitly applies the financial considerations (such as the Crown’s financial position
as guarantor) that the Minister must consider in reviewing the levy (DEV-21-MIN-0062 refers)
to the review of financial settings more generally given the Courts would likely consider these
to be implied mandatory considerations.

1 The damage period being the length of time that relates to one claim for that hazard. Claims can be lodged 
with EQC in relation to damage caused by each ‘event’. In a multiple event situation, a new cap and excess 
will attach to each valid claim. 
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Note minor additions to the Bill where no policy decision has been made 

The Bill includes several minor additions that impose an obligation on the public, but for which there 
is no agreed Cabinet recommendation. We consider these obligations to be precautionary and 
uncontentious as they reflect current industry practice. These include:  

• a requirement that the value of the insurance levy be disclosed to consumers in line with
industry and public sector best practice; and

• a limit on private firms or brokers from charging a commission or brokerage charge for
providing compulsory publicly funded natural hazard insurance.

Note the supporting materials 

Also appended to this report are drafts of the following supporting materials including: 

• A Legislative Statement that is intended to take the place of Ministers reading from prepared
speeches; and

• A Departmental Disclosure Statement (DDS) that is to be provided to Cabinet along with the
Bill when final approval is sought to introduce legislation. The DDS provides factual
information about the development and content of legislation.

The general policy statement in the DDS is identical to that in the Bill’s explanatory note.  

Note the summary of your decisions made under delegation included in the annex 

Cabinet delegated authority to the you as the Minister Responsible for EQC to make further 
decisions that have arisen during drafting.  

To provide visibility as to how this delegation has been exercised, the draft LEG paper briefly 
summarises and asks that Cabinet note these delegated decisions. As the decisions span a number 
of papers provided over several months, we have included additional detail in the annex.  
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Recommended Action 

We recommend that you: 

a note the draft paper for discussion at the Cabinet Legislative Committee (LEG), the draft 
Natural Hazard Insurance Bill, Departmental Disclosure Statement, and Legislative Statement 
accompany this report;  

Lodgement process 

b note Ministerial consultation will need to be completed to allow the Bill to be lodged on 24 
February 2022 for discussion at LEG on 3 March 2022; 

c note the Treasury and Parliamentary Counsel Office (PCO) may require a week to prepare 
any substantive revisions that you request in the Bill; 

d agree to lodge the attached paper for consideration by LEG on 24 February 2022;  

agree/disagree 

The EQC code of conduct: an exemption for disclosure requirements 

e note the Bill has been drafted on the basis that the agreed code of conduct (the code) is 
secondary legislation and that the standard publication, disallowance, and presentation to the 
House requirements in the Legislation Act 2019, and Legislation (Publication) Regulations 
2021 will apply; 

f note these publication and presentation requirements differ from your decision that the code 
be presented to the House in the EQC’s statement of performance expectations (SPE) with no 
obligation to publish the code in the Gazette; 

g note the Bill can be drafted to reflect your earlier decision, but the change from the standard 
publication, presentation and disallowance requirements will need to be justified when it is 
reviewed by the Regulations Review Committee;  

h indicate if you would like to: 

EITHER 

i. retain the current publication, presentation and disallowance provisions included in the
Bill, which apply the standard requirements of the Legislation Act 2019 (Recommended);

yes/no

OR 

ii. seek an exemption to reflect your original decision to publish the code of conduct in the
EQC SPE, which would require us to seek an exemption via an amendment to
Legislation Act 2019.

yes/no
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Mixed-use buildings: an amendment to the mixed-use Cabinet decisions 

i note you have agreed that the draft LEG paper confirm your previous decision to align the 
EQC’s treatment of common property between mixed-used buildings and other property as 
this involves a minor change to the March 2020 Cabinet decision (T2021/1597 refers); 

j note that the Bill, as drafted, has also excluded common property from the calculation of the 
residential building test to determine whether a building is a mixed-use building (the 50% test) 
as this simplifies the test agreed by Cabinet without affecting the economic outcome for 
insured persons;  

k agree the LEG paper should seek Cabinet’s agreement to retain the simplified 50% test (as 
drafted) as this also involves an amendment to a previous Cabinet decision;  

agree/disagree 

l note the Treasury may need to clarify in Select Committee how the change may affect
homeowners as our previous stakeholder consultation suggested that there was a perception
that excluding common property from the 50% test would result in less favourable treatment
for insured persons;

Settlement timeframes: amending the timeframes required for reinstating a building 

m agree to update the requirement for EQC to reinstate a building within one year to instead 
require that the building is reinstated as soon as is practicable, to provide a more realistic 
timeline for a response to larger-scale events;  

agree/disagree 

Claims assessment duties: clarifying EQC’s duty with respect to hidden damage 

n note that EQC may assess a building to determine the cost of settling a claim and, as part of 
this assessment, may identify damage not notified by the insured person; 

o note current and historic litigation has tested whether EQC owed claimants (and subsequent
on-sold owners) a duty to identify all earthquake damage, including damage that may have
been hidden or latent at the time of the inspection;

p agree that the Bill clarify and confirm the future scope of EQC’s duties:

i. do not require that EQC identifies whether there is any further damage to the residential
building beyond that identified by the insured person;

agree/disagree

ii. include an obligation for EQC to inform the claimant of any further damage that it does
identify (i.e. should it elect to inspect the building itself);

agree/disagree
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Technical design giving effect to Cabinet decisions 

q note the four technical changes to the Bill made through the drafting process, which included: 

i. allowing a claim for one type of natural hazard to serve as notice for different types of
damage that may subsequently arise;

ii. clarifying the interaction between events within a 48-hour damage period and those with
a 7-day damage period so that where damage is the direct result of two or more natural
hazards, and one of those is a 7-day event (volcanic activity or natural hazard fire), the
damage period will be 7 days;

iii. flexibility within the agreed dispute resolution requirement to allow EQC to either join a
pre-existing alternative dispute resolution scheme or to develop its own scheme with
approval from the responsible Minister;

iv. the application of the agreed levy setting financial considerations (such as the Crown’s
financial position as guarantor) to the review of financial settings more generally given
the Courts would consider these to be implied mandatory considerations;

r note we expect insurers to engage on the proposed implementation of the 7-day volcanic 
activity damage period (refer recommendation q ii) through Select Committee, as the proposal 
will make it more likely that a claim will go over cap and become the private insurer’s 
responsibility; 

Minor additions to the Bill where no policy decision has been made 

s note the Bill includes an obligation to disclose the EQC levy in contracts and financial 
statements provided to the public and a ban on the charging of commission or brokerage for 
providing publicly funded natural insurance cover;  

t note while these additions impose an obligation on the public, the changes are precautionary 
as they represent current industry practice.  

Siobhan Duncan  
Team Leader, Earthquake Commission Policy Team 

Hon Dr David Clark  
Minister Responsible for the Earthquake Commission 

Subject to changes being made to paragraphs 3-4 of the Cabinet paper 
as discussed with my office.
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Treasury Report: Briefing for Cabinet Legislation Committee: Natural 
Hazard Insurance Bill 2022 

Purpose 

2. This report provides you with a draft paper for discussion at the Cabinet Legislation
Committee (LEG), the draft Natural Hazard Insurance Bill, Departmental Disclosure
Statement, and Legislative Statement.

3. This report:
• seeks your approval to lodge the draft Cabinet paper which seeks agreement to introduce

the Natural Hazard Insurance Bill 2022 for discussion at LEG on 3 March 2022;
• seeks agreement to changes to settlement timeframes, a clarification of the EQC’s duties

when assessing insurance claims, and changes to the 50% test for mixed used buildings;
and

• informs you of the technical solutions and minor amendments that officials have adopted
to give effect to previous policy decisions in drafting the Bill.

Background 

4. The Natural Hazard Insurance Bill 2022 (the Bill) replaces and modernises the Earthquake
Commission Act 1993 (the Act) taking into account the recommendations of the Public
Inquiry into the Earthquake Commission (the Inquiry) and lessons learnt from the Canterbury
earthquake sequence.

5. The Bill will implement the policy decisions made by the Cabinet Economic Development
Committee (DEV) on 14 April 2021 (DEV-21-MIN-0062 refers), 19 May 2021 (CAB-21-MIN-
0177  refers), and 7 July 2021 (DEV-21-MIN-0150 refers).

6. The policy decisions in the Bill have three overarching objectives:

• enabling better community recovery following a natural disaster;
• updating and improving the clarity and certainty of the future role of the Commission and

the cover it provides; and
• supporting the future durability and flexibility of the Act.

Lodgement and enactment process for the Natural Hazard Insurance Bill 2022 

7. We are seeking approval to lodge the attached Cabinet paper for discussion at the LEG
meeting on 3 March 2022.

8. Should you agree to lodge this Cabinet paper you will need to:

• complete Ministerial consultation by 23 February 2022; and
• approve the Cabinet paper and draft Bill to allow your office to lodge the paper by 24

February 2022.
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9. Substantive revisions will require us to issue additional instructions requesting Parliamentary
Counsel Office (PCO) redraft the Bill. We may require a week should any substantive
revisions be required.

10. Bill of Rights Act (BORA) vetting is ongoing. At the time of writing, officials expect that this
Bill and the decisions that you have taken will be consistent with the Bill of Rights.

Introduction of a Te Reo Name: note the inclusion in the LEG paper 

11. You have indicated EQC should be renamed Toka Tū Āke (the Natural Hazard Commission)
and that the Earthquake Commission Act 1993 (EQC Act) be renamed the Natural Hazard
Insurance Bill 2022.

12. As this change to EQC’s name has not been agreed by Cabinet, the draft LEG paper asks
that Cabinet note the change.

The code of conduct: indicate whether presentation and gazetting should be exempt 

13. The Bill (as drafted) specifies that EQC’s code of conduct (the code) is secondary legislation,
which means that the code is subject to the standard disclosure and presentation
requirements in the Legislation Act (refer sections 114 & 115). The standard requirements,
which require secondary legislation be gazetted and presented in Parliament, differ from
your decision that the code should be published in the EQC statement of performance
expectations (SPE).

14. PCO has advised, with reference to the Legislation Design Advisory Committee (LDAC)
guidelines, that the code should be secondary legislation as it creates obligations for EQC
and rights for insured persons. The Legislation Act 2019 requires that all secondary
legislation, such as the code, is required to be: presented to the House; subject to review by
the Regulations Review Committee and potential disallowance by the House; and published
in the Gazette and on the agency’s website.2

15. These standard requirements can be changed, but would require consequential
amendments to add the code to schedules in the Legislation Act 2019 and the Legislation
(Publication) Regulations 2021. The LDAC guidelines note that such exemptions from the
Legislation Act requirements need to be carefully justified to the Regulations Review
Committee.

16. In relation to the publication requirements, LDAC suggests there are limited cases where
these standard safeguards do not apply. The need for an exemption may be justified where
disclosure is inappropriate, but a high bar exists (i.e. national security or safety). As the
nature of the information in the code is not of a type that it would be inappropriate to publicly
disclose it, justifying an exemption to allow publication in the EQC SPE may be difficult.

17. We are seeking an indication as to whether you would like to seek an amendment from the
Legislation Act 2019 to exempt the EQC code of conduct from standard requirements
applying to secondary legislation. Any exemption would need to be reviewed by the
Regulation Review Committee.

2 see sections 114, and 115 Legislation Act 2019, and regulation 8, Legislation (Publication) Regulations 
2021. 
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Mixed-use buildings: note two minor amendment to previous Cabinet decisions 
relating to the treatment of common property in mixed use buildings   

18. The Bill includes two changes that relate to the treatment of common property within mixed-
use buildings. As context, buildings that are at least 50% is residential property (the 50%
test) are fully covered by EQC. Buildings that do not meet this test only receive cover for
their residential areas.

Calculation of residential areas based on the owner’s interest. 

19. You have agreed to align the treatment of common property in mixed-use buildings (MUBs)
with subsequent decisions made as to how EQC should treat common property more
generally (T2021/1597 refers). This alignment in treatment involves a minor amendment to
the previous Cabinet decision made in March 2020, as the EQC settlement will be based on
the proportion of the residential insured owners’ interests rather than residential floor area.

20. You previously agreed to seek Cabinet’s agreement to this change via LEG (T2021/1597),
and this is reflected in the LEG paper.

Implementing changes to the residential building test 

21. The Bill also amends’ Cabinet's decision relating to the treatment of common property within
MUBs for the purposes of calculating the 50% test.

22. While Cabinet agreed to apportion common use areas (e.g. lobbies) between commercial
and residential spaces for the purposes of the 50% test, the Bill as drafted excludes these
common spaces from the calculation altogether. The Cabinet paper envisaged that in taking
a proportional approach to the residential building test, the test would make a direct
comparison of the residential and commercial floor areas in the building, and then in effect
allocate common property to the residential area on a pro-rata basis (DEV-20-SUB-0039
refers). Further work in drafting the relevant provisions has highlighted that apportioning
common areas between residential and commercial areas for the 50% test does not affect
the share in residential use. As such, the proposed exclusion of these spaces from the
calculation is simpler to calculate and does not change the outcome of the 50% test agreed
by Cabinet.

23. During stakeholder consultation on this work, homeowner representative groups had a
perception that excluding common areas from the 50% test would be detrimental to the
coverage provided to insured persons. However, further work has highlighted that the
agreed pro-rata test would be difficult to apply while offering the same outcomes (for
example, taking a pro-rata approach, if dwellings and appurtenant structures made up 40%
of the building, then allocating 40% of the common areas to the residential proportion
produces the same result).

24. Excluding common property within mixed-use properties for the purposes of the 50% test is
simpler to calculate and will not change the outcome compared with the approach agreed by
Cabinet. We can clarify this if our previous advice, which suggested excluding these
common spaces would lead to less favourable treatment based on stakeholder feedback, is
raised at Select Committee.

25. As there is no previous decision to amend this Cabinet decision, we have included a
recommendation seeking agreement in this paper and in in the Cabinet LEG paper.
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Settlement timelines: approve the amendment to timeframes for reinstating a building 

26. The current EQC Act requires that EQC must make cash payments for settled claims no
later than one year after the amount of the damage has been determined (section 29(4)).
The status quo is unclear as to whether this obligation also applies to settlements where
EQC has decided to undertake repairs or a rebuild (i.e. reinstate the building), but
interpretation of the Act to date has erred on the likelihood that it does apply to both cash
settlements and reinstatement.

27. Following the Canterbury earthquake sequence, EQC received a waiver of the one-year
timeframe as it was not possible to meet it for such a large-scale event.3 We expect this
timeframe will continue to be unrealistic to large-scale events in future, and therefore
propose the Act should be updated to instead require EQC to reinstate the building on an ‘as
soon as practicable’ basis. The draft LEG paper notes this minor amendment, subject to
your agreement.

Claims assessment duties: agree EQC’s duty with respect to missed damage 

28. The Bill includes a clarification to EQC’s current obligations with respect to the identification
of hidden damage. While this clarification largely reflects our understanding of the current
Act,

29. The current Act (schedule three) specifies that the claimant must make a claim and provide
evidence for the claim. The insured person must, for example, provide a written summary of
the damage and, at their expense, provide “documents, proof, and information” required by
the Commission.

30. Our current reading is that the Act implies that EQC’s formal duties are limited to the
assessment of claims, not the identification of damage to buildings. Notwithstanding this,
claimants in Canterbury allege that the EQC had a duty to identify all earthquake damage,
including damage that may have been hidden at the time the property was assessed. While
EQC may rely on documentary evidence, insurers regularly visit and assess the building
itself in assessing the cost of substantive structural repairs. 

31. Cabinet has agreed to repair on-sold Canterbury homes with earthquake damage that EQC
has missed as part of the on-sold Canterbury home repair package. Cabinet agreed that an
objective for the on-sold repair package was to notify residents of the intended scope and
limitations upon EQC building assessments to highlight the need for independent advice and
pre-purchase inspections. Cabinet noted that the purpose of EQC building assessments is to
assess insurance claims (CAB-19-MIN-0399).

32. Consistent with Cabinet’s previous policy position, the Bill has clarified the scope of EQC’s
responsibility implied by the current schedule three. The Bill retains the position that EQC
clients should lodge a claim, but the Bill specifies that EQC:

• must settle claims in a timely and fair manner;

3 Clause 6 of the (repealed) Canterbury Earthquake (Earthquake Commission Act) Order 2012. 

[36]

[36]
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• is not legally required to determine whether there is any damage to the residential
building beyond that identified by the insured person;

• has an obligation to inform the claimant of any further damage it identifies (i.e. should it
elect to inspect the building itself).

33. While the Bill clarifies that EQC has no legal obligation to identify missed damage, the EQC
has an operational incentive to do so. In assessing structural damage, assessors would
consider how other interconnected parts of the building may be affected. As there is no time
limitation on EQC insurance claims, the EQC also faces an incentive to assist its clients to
better quantify or understand the scope of its future liability.

Note the technical solutions used to give effect to previous policy decisions 

34. Additional detailed design work was required to give effect to some of the previous Cabinet
policy decisions. The need for additional development was raised during the drafting of the
Bill. To provide visibility as to how the Bill has been drafted, this section includes a
description of the solutions that have been adopted.

35. While these decisions are of a purely technical nature, officials can provide further advice if
requested on any of these matters.

Clarifying the interaction between events with 48-hour and 7-day damage periods 

36. Cabinet has agreed to extend the damage period for volcanic activity from 48 hours to 7
days,4 to reflect the ongoing nature of volcanic events (compared with one-off shocks like
earthquakes). This requires a new provision to be drafted, including consideration of how the
damage periods for different types of disasters should interact.

37. We consider that the most pragmatic approach is, where damage is the direct result of two
or more natural hazards, and one of those is a 7-day event (volcanic activity or natural
hazard fire), the damage period will be the longer damage period (i.e. 7 days).

38. We tested the general proposal to extend the damage period for volcanic activity to 7 days
with insurers, who were supportive on the basis that it would reduce the need for
apportionment.5 However, we expect insurers to submit on the proposed implementation of
the policy through Select Committee. The proposal would make it more likely that a claim will
go over cap and become the private insurer’s responsibility.

39. Another technical improvement made relating to the interaction of different damage periods
is to enable notification of a claim for damage to one form of insured property to count as
notification of damage to another form of property. Therefore, any notification of damage on
an EQC-insured building will count as a notification of land damage, and vice-versa.

4 The damage period being the length of time that relates to one claim for that hazard. Claims can be lodged 
with EQC in relation to damage caused by each ‘event’. In a multiple event situation, a new cap and excess 
will attach to each valid claim. 
5 See page 35 of Regulatory Impact Statement: Impact Summary – Earthquake Commission Act 1993 
Modernisation (14 April 2021): https://www.treasury.govt.nz/sites/default/files/2021-12/eqc-4402884.pdf 
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40. A single notification will be simpler for both claimants and EQC operational staff as there
may be different damage periods for land and building damage. For example, where a storm
causes damage to land and some hours later a landslide causes damage to the building. In
this situation, the 48-hour period for land damage will start running before the 48-hour period
for building damage.

41. If damage is ongoing or further damage occurs after the first damage period, the length of
the next claim period will continue to be determined by the damage period of the hazard that
has caused the damage.

An alternative dispute resolution (ADR) scheme 

42. Cabinet agreed that the Bill should require EQC to participate in a dispute resolution scheme
that is: user-focused and accessible; independent and fair; efficient; effective; accountable;
and cost effective (CAB-21-MIN-0128 refers).

43. A survey of other Acts suggests that, while in some cases the rules of the ADR scheme are
included in legislation (refer the Retirement Villages Act), more recent Acts covering similar
disputes, such as the Fire and Emergency New Zealand Act 2017 (FENZ Act) provide
flexibility to set the rules of the scheme via regulation. In most cases, except for the now
dated Civil Aviation Act 1990, the Minister must approve the rules of ADR schemes. The
Minister must, for example, approve the rules applying to the dispute resolution schemes
that all other financial service providers participate in.6

44. Treasury has consulted PCO and adapted the dispute resolution clauses included in the
FENZ Act. The FENZ scheme, which involves Ministerial approval, aligns with other financial
service schemes and is an up-to-date scheme applying to a Crown agent. The drafting of the
EQC ADR clauses will allow EQC to either participate in a pre-existing industry ADR scheme
or a bespoke EQC scheme it develops.

45. The benefit of this approach is that the proposed ADR clauses retain flexibility. The rules of
an EQC scheme may evolve as they are set via delegated legislative instrument approved
by the Minster Responsible for the Earthquake Commission.

46. EQC has indicated that it will consult its Board and may provide comments on the proposed
drafting in late February. Any agreed amendments would need to be proposed via the
departmental report submitted to the Select Committee.

Policy considerations for financial reviews 

47. Cabinet agreed that that the Bill should specify that the Minister may, in setting the levy,
consider the financial position of the Government (as Guarantor), the impact of EQC
premiums on the uptake of private insurance cover, and the predictability of premiums over
time.

48. PCO has advised that these criteria are likely to be implied mandatory considerations if they
were to review other financial decisions taken by the Minister Responsible for EQC. For this
reason, the agreed considerations for a review of the levy have been drafted to apply to the
review of key financial settings more generally.

6 Financial Services Providers (Registration and Dispute Resolution Act) 2008 
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49. As a future review of the EQC insurance cap (which will increase to $300,000 on 1 October
2022) affects multiple stakeholders, and may consider a range of other factors, we have
added an additional criterion (for the avoidance of doubt) to provide flexibility. A future
Minister may consider other factors considered to be relevant providing these considerations
are disclosed in the Funding and Risk Management Statement.

Note minor additions to the Bill where no previous policy decision has been made 

50. The Bill includes several minor additions that impose an obligation on the public, but for
which there is no agreed Cabinet recommendation. We consider these additions to be
precautionary and uncontentious as they reflect current industry practice.

The levy amount must be disclosed in contracts and statements 

51. The Bill includes a requirement that the value of the levy for each consumer be disclosed by
insurers within the relevant statements and insurance contracts. While this is standard
industry practice, the Act should require standard transparency requirements for fees and
levies (s116).

Preventing brokerage 

52. As EQC cover involves publicly funded cover provided to help the community to recover
from natural disasters, we have added a clause preventing insurance firms or brokers from
charging a commission or brokerage charge (s117).

Note the supporting materials 

Also appended to this report are drafts of the following supporting materials: 

• A Legislative Statement, required under Standing Order 272. The Legislative Statement is
intended to take the place of Ministers reading from prepared speeches, and should therefore
contain the more technical details of the Bill, supplementing the Bill’s explanatory note. This
statement should be apolitical.

• A Departmental Disclosure Statement (DDS). The DDS is a departmental document that
provides factual information about the development and content of legislation proposed by the
government. The DDS is to be provided to Cabinet along with the Bill when final approval is
sought to introduce legislation.

The general policy statement in the DDS is identical to that in the Bill’s explanatory note.  

Note the summary of your decisions made under the Cabinet delegation 

53. Cabinet authorised you as the Minister Responsible for EQC to make decisions, in
consultation with relevant portfolio Ministers. These decisions could be consistent with the
policy guidance provided by prior Cabinet decisions, may cover any additional policy,
implementation and commencement issues, or drafting or minor technical issues that arise
during the development of the Bill (or associated regulations) (CAB-21-MIN-0128 refers).
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54. The draft LEG paper requests that Cabinet note the decisions you have taken under this
Cabinet delegation. Given these decisions span a number of different Treasury reports
provided over several months, we have provided additional detail in the short summary
included in the annex to this report.

Next steps 

55. PCO will subject the draft Bill to a full legal review and quality assurance process. This
process will take around two weeks and will be completed before the Bill is submitted to
LEG.

56. We do not anticipate that this process will give rise to substantive policy issues, but feedback
may give rise to legal amendments intended to ensure the Bill gives effect to Cabinet’s policy
decisions while ensuring that the relevant provisions work well together taking into account
the interaction with other legislation.
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Annex: Summary of decisions taken under delegated authority 

Excluding building upgrades legally required prior to a natural disaster (T2021/1597 refers) 

You have agreed to clarify that EQC cover does not extend to building upgrades, legally required 
before the damage-causing natural disaster event occurred. The most significant example may be 
seismic improvements required for earthquake-prone buildings. This exclusion covers situations 
where EQC’s repair of natural disaster damage may not lawfully be carried out without also upgrading 
the building, including upgrades legally required before a disaster occurred. This aligns with private 
insurer practice and reflects a policy view that the pre-existing obligations are not natural disaster 
damage, therefore are not insured by the scheme.  

A regulation-making power for mixed used buildings (T2021/1597 refers) 
A regulation-making power was agreed to allow the Government to specify standards of measurement 
to be used when assessing mixed use buildings, if required in future.  

Definition of volcanic and hydrothermal events (T2021/1597 refers) 

You have agreed to amend the Act to define volcanic and hydrothermal activity as separate types of 
events. This reflects advice from GNS Science that it is possible to have hydrothermal activity without 
a volcanic event.  

Treatment of cable cars (T2021/1597 refers) 

To provide certainty in future claims settlements, you agreed to clarify that cable cars can be covered 
by EQC as an appurtenant structure. 

EQC land cover where the EQC covers some of the building (T2021/2301 refers) 

You have agreed that EQC land cover should be determined with respect to the entire mixed-use 
building (i.e. one involving residential and commercial properties). The cover will be pro-rated to match 
the fraction of the floor of the building that EQC provides building cover for.  

EQC building cover for items located wholly or partly outside of the EQC insured landholding 
(T2021/2301 refers) 

You have agreed to cover services (e.g. stormwater) in situations where the claimant has a right to 
use and must maintain a service, including in situations where the item is located outside of the land 
boundary. EQC cover previously only covered items beyond the boundary in circumstances where 
the claimant owns the item (e.g. garages on road reserve).  

This change reflects current practice for Canterbury claims, as required by the Ministerial direction 
issued on 9 August 2016. A new direction was issued on 1 December 2021.  

EQC land cover for items located wholly or partly outside the EQC-insured landholding 
(T2021/2301 refers) 
To standardise the treatment of items located outside the landholding you have agreed that EQC land 
cover apply to retaining walls, bridges and culverts beyond the landholding. This cover would only 
apply where the structure would have qualified for EQC cover if the requirement to be located on 
landholding was not applied, and the claimant uses, and either owns, or is responsible for the repair 
and maintenance of, the structure.  



The Appendices to this paper have been withheld in full under section 9(2)(g)(i) of the 
Official Information Act 1982.


	T20212678 coversheet
	The Treasury
	Treasury Advice Related to Modernising the EQC Act               Information Release
	March 2022
	Information Withheld
	Copyright and Licensing
	Cabinet material and advice to Ministers from the Treasury and other public service departments are © Crown copyright but are licensed for re-use under Creative Commons Attribution 4.0 International (CC BY 4.0) [https://creativecommons.org/licenses/by...
	Accessibility


	EQC-T20212678.pdf
	Cabinet Paper T2021-2678; LEG paper; Earthquake Commission Bill 2021�




