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Treasury Report:   Modernising the Earthquake Commission Act:  
Institutional Arrangements  

Executive Summary 

This report has been written to be read alongside a companion paper entitled “Modernising 
the Earthquake Commission Act: Financial Disclosures and Powers” (T2020/3648 refers).    
We recommend that you read this report first, as it provides advice on the overarching 
purpose of the Earthquake Commission (EQC) scheme for inclusion within the EQC Act 
1993 (the “Act”).  

The Inquiry has recommended a purpose statement and decision-making principles    

The Public Inquiry into the EQC (the Inquiry) has recommended that the EQC Act include a 
purpose statement and set of decision-making principles to guide the discharge of the EQC’s 
responsibilities as an insurer.  

The Inquiry focused on the treatment and experience of claimants. This report responds to 
the Inquiry’s recommendations that:  

• the EQC Act should provide guidance on EQC’s social responsibility to claimants, and  

• EQC play a more significant role contributing to public processes, notably with respect 
to policy involving a disaster response or improved community resilience.  

The Government and EQC have accepted the findings of the Inquiry. EQC has made a 
public apology, and significant operational changes are being made to address the issues 
raised by the Inquiry.  

This paper provides options as to how the Act could be adapted in response, with advice 
relating to two strategic questions:  

• what the EQC scheme is seeking to achieve, and 

• options that may guide how the EQC should accomplish its duties, including the 
introduction of institutional objectives, amended functions, decision-making principles, 
or changes to institutional structure.  

The changes proposed in this paper would align the EQC Act with best practice governance 
frameworks within other Acts. The changes also provide an opportunity to publicly support 
the EQC’s client-centred operational changes through an enduring change to the statutory 
framework.  

We have recommended that the purpose of the EQC Act be to reduce the impact of 
natural disasters on the community 
A purpose statement defines what an Act or Bill does, but these statements are also used as 
guide for legal interpretation.  
 
Given these purpose statements serve a specific legal purpose, we are recommending a 
factual purpose statement that describes the outcomes the Act is seeking to achieve. This 
report only seeks agreement to a description of these outcomes. This will be supplemented 
by legal material drafted by the Parliamentary Counsel Office describing what the draft Bill 
does once policy decisions are finalised and the Bill is near completion.   
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We recommend that the overarching purpose of the EQC Act should be “to reduce the 
impact of natural disaster damage by encouraging resilience and by contributing to the timely 
replacement or reinstatement of residential land and buildings”.   
 
We recommend that the EQC’s functions and objectives communicate the current 
focus placed upon the fair treatment of claims 
EQC’s institutional functions define what EQC does and how it delivers the Act’s purpose.  

We recommend that EQC’s current function to ‘protect’ the natural disaster fund (“NDF”) 
should be removed as the NDF is not integral to the EQC’s role as a claims administrator 
and this function may be seen as inconsistent with the fair treatment of claimants.    

This paper also recommends targeted changes to: 

• specifically recognise EQC’s role settling claims  

• broaden EQC’s research and education functions to clarify that EQC may contribute 
more broadly to initiatives or policy that seek to reduce risk and loss, improve 
community resilience, or respond to natural disasters  

• introduce a new function to recognise the financial analysis that EQC may share with 
the Minister responsible for the EQC (or the Treasury) for inclusion in advice provided 
to the Government, and  

• introduce flexibility to allow EQC to organise disaster financing (e.g. reinsurance) on 
behalf of the Crown to manage the risks of either the EQC scheme or other risks that 
the Government may seek to reinsure.   

We recommend function-specific institutional objectives to communicate how the 
EQC will service the interests of different stakeholders  

We recommend that the headline objective for EQC (the entity) align with the purpose of the 
Act, “to reduce the impact of natural disasters on residential land and buildings” and that this 
objective be supported by the three function-specific objectives listed below.  

Table: Separate functions organised by stakeholder  

Claims management 
focuses on fair 
treatment of claimants. 

 

To contribute to the timely replacement or reinstatement of natural disaster 
damaged residential buildings or land by ensuring claimants receive a timely 
and fair settlement of any claims relating to the insurance provided by this Act 

Education, research, 
and information 
functions seek to 
reduce cost or improve 
community resilience.  

To develop or contribute knowledge, financial analysis, or expertise that 
encourages improvements in the resilience of residential buildings, a 
reduction in the cost of insurance settlements, or a more effective response 
to natural disasters over time.  

Fund management 
mandate involves 
investment of assets on 
behalf of the Crown.  

The EQC must invest accumulated EQC premiums, not subject to a 
Ministerial direction, that are held within the Natural Disaster Fund on a 
prudent, commercial basis to offset the Crown’s future insurance costs and, 
in so doing, must manage and administer the Fund in a manner consistent 
with— 

(a) best-practice portfolio management; and 

(b)  maximising return without undue risk to the Fund as a whole; and 

(c)  avoiding prejudice to New Zealand’s reputation as a responsible 
member of the world community.” 
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You have an option to introduce statutory guidance as to how EQC discharges its 
functions 

Dame Silvia Cartwright has also recommended EQC be given a set of statutory decision-
making principles to guide the discharge of EQC’s duties as an insurer with a social 
responsibility to claimants.   

Social responsibility also highlights a broadening of functions from a narrow financial role 
pre-Canterbury “as an insurer” to a wider role acting as a public entity (e.g. with respect to 
education, risk management and resilience) that involves the spirit of service to the 
community recommended by the Inquiry and required by the Public Service Act 2020.   

Social responsibility is not intended to encourage more generous treatment, but rather 
encourage EQC to proactively consider changes that treat claimants with “dignity, fairness, 
and respect”.   

This report has recommended the introduction of objectives, for example, to focus on the fair 
settlement of claims, in response to the Inquiry’s findings. The Government has an option to 
rely solely upon these new objectives, as there is nothing in the Act that currently prevents 
the EQC from taking proactive steps to meet the needs of the community.  

In responding to the Inquiry’s findings, we are seeking an indication as to whether you would 
like to go further to provide statutory guidance that actively encourages the claimant-
focussed outcomes the Inquiry has recommended.    

Changes to align with other agencies, such as the Accident Compensation Corporation 
(ACC), could further embed the operational improvements already being introduced by EQC. 
The benefits of going further may include a clear statement of the Government’s policy 
position, assurance for the public, or safeguards to embed operational changes in the form of 
an enduring statutory obligation.   

If you would like advice on further statutory guidance, we have identified three options that 
you could consider. These could be considered alone or as a package: 

• the Act could define generic statutory duties (e.g. to treat claimants with dignity, 
fairness, and respect) to communicate EQC’s mandate;  

• the Act could require publication of settlement procedures that have regard to 
statutory criteria that encourage claimant-centric processes; and 

• the Act could require EQC to provide complaint procedures, client safeguards, or 
process requirements  (e.g.  a generic obligation to have complaints procedures or a 
‘code of claimants rights’ similar to the ACC). 

We are also seeking an indication of whether you would like advice on institutional 
amendments  

Uncertainty around the role and mandate of EQC, has also given rise to public concern that 
EQC placed too much focus on cost and that the current financing structure contributed to 
this dynamic.   

EQC’s corporate form and relationship to the Crown dates back to changes made to align 
with the state-owned enterprise framework. The entity’s 1993 designation as a Crown agent 
responsible for giving effect to Government policy, coupled with the proposed 
claimant/community focused changes within this report (which highlight EQC’s role as a 
public agency) suggest that it is timely to review the EQC’s institutional structure.  

We are seeking an indication as to whether you would like to go further than the proposals 
currently outlined in this paper, in order to modernise EQC’s institutional structure to align 
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Treasury Report:  Modernising the Earthquake Commission Act: 
Institutional Arrangements   

Purpose of Report 

1. This report provides advice recommending that the Earthquake Commission Act 1993 
(the “Act”) be updated to improve role clarity through the inclusion of a statutory 
purpose statement and a set of organisational objectives.  

2. The final section of the report seeks an indication of whether you would like to receive 
advice on targeted institutional reform to improve reporting for the public, align with 
best practice, and support public confidence.  

The Inquiry recommendations on claimant-centric processes  

3. During 2010 and 2011, the Canterbury region experienced New Zealand’s most 
significant earthquake sequence in modern times. EQC received more than 469,437 
claims for damage to nearly 200,000 residential dwellings from this event sequence. 

4. Given Earthquake Commission’s (EQC’s) “critical role in New Zealand’s ability to 
recover from natural disasters”1, the Government, in November 2018, appointed Dame 
Silvia Cartwright PCNZM DBE QSO DStJ to undertake the Public Inquiry into the 
Earthquake Commission. The Inquiry report was presented to the House on 9 April 
2020. 

Role clarity  

5. The Inquiry’s recommendations touched on most parts of EQC’s business.  However, a 
common theme was that EQC was unprepared for the role assigned to it following the 
Canterbury earthquake sequence.   

6. The Inquiry encouraged additional role clarity to support EQC as it considers how it 
should prepare to manage an event of this size successfully in future. In particular, the 
Inquiry’s report recommended that the Act include a purpose statement and set of 
decision-making principles “to guide the discharge of the EQC’s responsibilities as an 
insurer with a social responsibility to the public” (recommendation 1.2.1).The Inquiry’s 
report noted that:  

“Including a clear statement of purpose in the legislation would help clarify EQC’s 
purpose and provide a clear signal to EQC and New Zealanders about what policy 
makers expect of the country’s natural disaster insurance scheme.”2  

 

 

Social responsibility: a ‘claimant centric’ model and focus on support for the 
community 

 
1  Dev-20-SUB-0116 refers  
2  Page 63. 
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7. In assessing EQC’s role, the Inquiry emphasised the need to promote improved 
treatment of claimants, encourage contributions to future resilience, and allow for 
EQC’s possible contribution to a range of other public policy processes:    

There is a need to reframe the EQC Act to include such a [purpose] statement. 
Consideration should also be given to including in its statement of purpose EQC’s 
social responsibility to those who find themselves needing to make a claim under the 
EQC Act. Not only does the principle of caring for those who need assistance 
following a major natural disaster require articulation, but it also accords with the 
original intention and historic application of the legislation, EQC’s current mission 
statement and the expectations of the public.”3 

8. The Inquiry:   

• noted the importance of housing to the New Zealand community and the need to 
focus on future resilience and recovery (recommendation 1.1.1.)   

• discussed the need for a mandate in legislation defining EQC’s post disaster role, 
notably the discharge of responsibilities as an insurer with a “social responsibility 
to claimants” (recommendations 1.2.1. and 1.1.1) 

• recommended that EQC embed into its operational practices a commitment to 
treat claimants with respect, fairness, and dignity (recommendation 2.1.1) 

• recommended sharing information, notably information involving a claimant 
(recommendation 6.1.1), in a simple and approachable way  

• recommended clear operational practices, processes, and assessment 
standards, and roles that ensure the integrity and fairness of the entire process 
for managing claims (recommendations 3.1.1 – 3.1.8).  

• recommended that EQC establish a suitable advisory group that reflects the 
communities affected by the natural disaster (recommendation 2.3.1)  

9. A review by the Human Rights Commission advocated that a “people centred 
earthquake recovery process, one that involves people in problem identification, 
solution design, and decision-making, will lead to better outcomes.” The Inquiry 
noted that “EQC’s responsibility to claimants extended beyond simply ensuring 
home repairs were done as quickly as possible. Many claimants would not have 
seen themselves as vulnerable, but still had a need for some assistance or 
advocacy to get through the process.”4   

A role improving resilience 

10. The Inquiry also made a number of recommendations that suggest that the EQC could 
play an expanded role beyond the provision of basic first loss insurance.   

“EQC’s statutory roles focus on insurance, reinsurance, collecting levies, managing 
the Natural Disaster Fund, and research and education. The experiences of the major 
and very complex earthquake and flood events between 2010 and 2017 have now 
demonstrated that a narrow interpretation of these functions is insufficient …one of 
EQC’s immediate priorities should be to gather the information it has accumulated 
following the natural disasters throughout New Zealand in the past decade and 
commission research on their social impacts with a view to preparing for a people-
centred approach in future similar events.” 

11. The report discussed EQC’s potential role contributing to other public work relating to 
either disaster response or encouraging resilience. In particular, the report discussed:  

• civil defence emergency management and a whole-of-government response 
following a natural disaster;  

 
3  Page 63. 
4  Page 182. 
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• education and research;  

• climate change;  

• land-use planning; and 

• building resilience.  

The EQC’s funding structure 

12. The EQC’s structure and its financing were formally excluded from the Inquiry’s terms 
of reference, but submissions suggest a lack of public understanding and a need for 
transparency in future:  

“Although the funding structure for EQC is specifically excluded from the Inquiry’s 
Terms of Reference, I received a few submissions on operational practices relating to 
the Natural Disaster Fund and the Crown Guarantee. Some people suggested that, in 
administering claims, EQC has a particular focus on constraining settlement payments 
in order to lessen the call on the Crown Guarantee. This is consistent with general 
concerns I heard about an undue emphasis on constraining settlement costs following 
the Canterbury earthquakes. However, I did not see any evidence of a specific focus 
on avoiding the need to draw on the Crown Guarantee and EQC assures me there 
was no such focus. Others expressed concern about the potential ability of 
governments to “plunder” the Natural Disaster Fund by requiring the payment of 
dividends, sums in lieu of tax and fees. However, as noted above, the Government 
has not taken a dividend or sum in lieu of tax since the mid-1990s. Under the Public 
Finance Act 1989 any future attempt to transfer funds from EQC to the Government 
would have to take place transparently.”5 

The Government’s response to the Inquiry  

13. The Government’s response to the Inquiry noted that the Canterbury response 
demonstrated the previous shortcomings around disaster preparedness and response 
(DEV-20-SUB-0116 refers). The Cabinet paper noted that “the human cost of the 
Canterbury earthquake sequence will be felt for some considerable time. Multiple 
problems have arisen in resolving the Canterbury earthquake claims, and people who 
were traumatised by the earthquakes were further traumatised by the organisations 
that were meant to help them rebuild their homes and their lives.” 

14. The Government’s response was structured around the key themes of the Inquiry’s 
findings. Namely:  

• clarification of roles and responsibilities;  

• a more people-centred claims system; and 

• modernisation of the EQC Act.  

15. The Cabinet paper noted that the Government accepted all of the Inquiry’s 
recommendations and noted “the Inquiry’s report makes it clear we need to put in place 
appropriate policies and an operating structure for EQC…we propose the Government 
accepts in principle, or commits to work on all recommendations.”  

The EQC’s response to the Inquiry 

16. Lessons have been learnt and significant operational work is already underway at EQC 
to respond to the findings of the Inquiry.   

 
5  Page 66. 
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17. The previous Chair of the EQC, Sir Michael Cullen, offered a public apology in the 
2019 Annual Report. The apology recognised that the scale of the Canterbury event 
overwhelmed EQC’s processes. However, the staff, management, and the EQC Board 
have learnt and are continuing to apply lessons arising from the response to the 
Canterbury earthquakes, including through:  

• commencing a programme of work to develop its event response and readiness;  

• signing a new partnership agreement with insurers. EQC has announced that this 
will provide a more collaborative approach between insurers and the EQC;     

• a range of other operational work to embed a focus on claimants within 
assessment manuals, guides, and information provided to customers; and 

• using its knowledge and modelling expertise to drive better natural hazard risk 
management and increase community resilience to disasters.                                

The governance hierarchy within the Act  

18. This report provides advice on options as to how the Government could provide 
guidance for the discharge of EQC’s responsibilities in response to the Inquiry’s 
findings.   

19. Purpose statements and institutional objectives would bring the Act into line with 
modern legislative standards. The introduction of statutory guidance could publicly 
recognise and endorse the important work already underway at EQC to improve its 
claimant focus, while supporting the durability of improvements already made.   

20. We have discussed the Inquiry’s findings with the Legislation Design Advisory 
Committee (“LDAC”). Purpose clauses describe what the Act does, but these clauses 
may also be used for communication, signalling, administrative, legal, or interpretive 
reasons. However, in practice, most purpose clauses describe the legal effect of the 
Act and the broader policy rationale in terms of what it seeks to deliver.  

21. In considering a purpose statement, or other statutory devices, the LDAC caution that it 
is important “to ensure that officials and law-makers do not expect the purpose clause 
to achieve more by itself than it can”. Broad unsubstantiated statements or ambiguous 
social/political commitments that go beyond what the Act delivers in practice may 
confuse interpretation or create unworkable tests for decision-makers giving rise to a 
risk of review or claims for negligence.  

22. EQC has faced a significant amount of litigation following the Canterbury earthquakes. 
To manage legal risk, we have sought to consider where the Inquiry’s findings should 
be reflected within the hierarchy of governance or interpretive clauses that exist within 
modern legislation. While we agree that EQC should focus on the needs of the 
community, we have sought to define EQC’s ‘public’ role carefully with respect to 
specific functions within the Act. A claims objective that, for example, emphasises a 
focus on fairness seeks to meet the needs of claimants and/or the community.  A 
similar focus on claimants is less appropriate for other financial functions that the EQC 
performs on behalf of the Crown.  

23. A short explanation as to how the various decision-making clauses sit together has 
been included in the table below.  
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Table One: statutory governance and decision-making clauses.  

Purpose 
clauses and 
policy 
objectives  

• Legally defines what the Act does and perhaps the policy purpose.  

• Purpose clauses aid the interpretation of the policy within the Act.   
 

Institutional 
objectives for 
the EQC  

• Objectives for the entity should communicate how the entity advances the 
objectives of the policy/Act as a whole.  

• Given operational objectives are part of the entity’s accountability framework, 
objectives should be articulated in terms of what EQC can deliver.    

• Objectives constrain Ministerial directions to give effect to Government policy. 
Directions must relate to the entity’s functions and objectives (see s103 of the 
Crown Entities Act 2004). 

Functions  
• The functions within the Act define what the EQC may do.  

• Ministerial directions to add a function must relate to the entity’s objectives 
(s112 of the Crown Entities Act). 

Decision-
making 
Principles  

• Can be used as a guide for decision-makers. 

• Often structured as the matters the entity “must have regard” to. 

 

 

Recommended changes to clarify the purpose of the EQC Act (what the Act 
seeks to achieve) 

24. Purpose statements primarily describe what an Act or Bill does. For this reason, these 
statements are often drafted at the end of the process once the Bill has been drafted.  

25. Where the purpose statement includes policy content to guide the interpretation or 
development of content, statements are often drafted through an iterative process that 
seeks agreement to the general policy content from Minister(s) near the start of the 
process. The drafting of these statements is then refined by the Parliamentary Counsel 
Office (PCO) to sit within the context of the wider Bill with reference to the final 
decisions and content of the Bill. The final statement is agreed by the Cabinet 
Legislative Committee at the time the draft bill is considered.  

26. The LDAC noted that decision-making principles, such as “reducing social distress” can 
be used as a basis for litigation. In light of the LDAC’s advice, we recommend that the 
purpose statement be framed factually with respect to the outcomes that the Act is 
seeking deliver. To give effect to the findings of the Inquiry, we are proposing changes 
to or the introduction of other statutory devices including institutional objectives, 
decision-making principles, or targeted institutional reform.  

27. A more policy-focussed purpose statement could still be considered as an option, but 
legal advice would need to be sought. The ACC purpose statement, which focusses on 
the ‘public good’6 provides an example of how this sort of statement may look.   

28. We recommend that you consider the proposed obligations on the EQC as a package. 
At this point in the process, we are only seeking agreement to a description of the 
following outcomes or an indication as to whether you would like a stronger policy-

 
6  The ACC purpose statement says: the purpose of his Act is to enhance the public good and reinforce the social contract 

represented by the first accident compensation scheme by providing for a fair and sustainable scheme for managing 
personal injury that has, as its overriding goals, minimising both the overall incidence of injury in the community, and the 
impact of injury on the community (including economic, social, and personal costs). 
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based purpose statement. We will provide final advice on the purpose statement once 
the Bill is drafted.    

We recommend that the overarching purpose of the EQC scheme be to “reduce the 
impact” of natural disasters on the community    

29. The Government faces a significant liability should the community lack the resources it 
requires to rebuild after a natural disaster. The first-loss EQC scheme was introduced 
to ensure that catastrophe cover remains available (in conjunction with private markets) 
given New Zealand’s natural hazard profile.   

30. However, a key lesson from recent events has been that it may be far more cost 
effective to prevent loss rather than to repair poor quality homes after the event. For 
this reason, the focus has moved from disaster recovery to place greater weight on 
community resilience.    

31. While effective systems to encourage resilience or aid recovery are both important, we 
recommend that the purpose of the Act be drafted to be neutral as to where EQC 
should place its focus and priority. An overarching policy purpose structured around 
EQC’s outcomes (e.g. reducing the impact of natural disaster, resilience, or home 
repair) provides EQC and the Government flexibility as to how work is prioritised in 
future.  

The primary focus of the scheme is residential land and buildings 

32. Successive Governments have narrowed the EQC scheme to focus on residential 
housing, given the social importance associated with continued access to housing 
following a disaster event. Commercial insurance was removed in 1993 and cover for 
contents was removed in 2019.  

33. Consistent with the recommendations of the Inquiry, we recommend that the 
overarching policy focus of the EQC scheme should be articulated with respect to the 
repair or recovery of residential land and buildings.    

The policy underlying the design of insurance  

34. We recommend that the Act’s purpose include a brief description of the insurance 
provided by the Act and its purpose. First loss insurance reduces the risk carried by 
private insurers to encourage the availability and uptake of cover for natural disasters.  

Articulating what the Act does 

35. Our final advice on the wording of the purpose statement will reflect technical legal 
drafting provided by PCO. In working with PCO, the statement will consider how to 
balance the insurance and housing objectives based on the feedback you provide on 
the EQC cap and land and building cover papers.  

Box one: An example of how the overarching purpose statement may read:  
The purpose of this Act is to reduce the impact of natural disaster damage by encouraging 
resilience and by contributing to the timely rebuild or repair of residential land and buildings.   
This Act does this by… 
a) continuing and improving Crown provision of a fair and sustainable first-loss insurance 

scheme that encourage the availability and uptake of natural disaster cover 
… 
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Recommended changes to the functions of the EQC (what the entity does) 

36. Functions define what a statutory entity can do. The Inquiry has recommended that 
EQC should interpret its functions more broadly (i.e. beyond a narrow insurance role) 
and that changes should be made to the Act to encourage EQC to focus on the needs 
of claimants and in some cases the community.   

37. In practice the EQC’s functions serve different stakeholders.  The Inquiry recommends 
processes that include community reference groups, consultation, and engagement 
with Iwi.  While appropriate for claims management processes, the EQC’s financial 
functions, for example, manage assets and/or a liability on behalf of the Crown.  These 
functions have no wider financial or social implications for claimants, or the community, 
given the Crown has guaranteed the scheme.  For this reason, we have tried to take a 
stakeholder-based approach to clarify where or how the recommendations of the 
Inquiry should be applied.  

38. The primary change that we recommend in response to the findings of the Inquiry 
would be to remove the general obligation to ‘protect the natural disaster fund’.   
Section 16 of the Act includes a permanent legislative authority requiring the Crown to 
pay all costs of the scheme with no further need for appropriation. As such, the natural 
disaster fund (NDF) is not integral to the EQC’s role as a claim’s administrator. The 
NDF partly offsets a cost that the Government has otherwise committed to pay via the 
Section 16 guarantee.  

39. We also recommend the following minor amendments to provide additional flexibility (or 
clarity) around the role of the EQC (refer box two).  

• Claims management: we recommend that you expand the objective to 
“administer the insurance provided under this Act” to also recognise the EQC’s 
role assessing and settling claims for natural disaster damage. This relatively 
minor amendment would allow the Government to articulate a claims objective 
that takes into account the findings of the Inquiry (refer to the next section).  

• Resilience: the Act could clarify that the EQC’s current insurance and research 
functions are intended to provide sufficient flexibility to allow it to undertake 
research or public education relevant to whole-of-government initiatives in the 
resilience space7 or disaster response space.    

• Financial analysis provided to Ministers and/or the Treasury as the policy 
agency: We recommend a new function involving provision of financial analysis 
to inform the Treasury’s advice to the Government relating to the management of 
its liability with respect to the EQC scheme. Our forthcoming advice on financial 
disclosures will recommend the Government release a funding strategy for EQC 
based on similar requirements in the Accident Compensation Act 2001.  

• Input into whole-of-government processes: to allow EQC to contribute to 
whole-of-government processes if required to do so, we recommend the drafting 
in the Act be worded broadly to ensure that EQC may contribute expertise or 
knowledge to policy or advice prepared by other agencies, departments, or local 
councils. Examples could include submissions on building standards, land use 
planning, or coordination with the National Emergency Management Agency 
(NEMA).   

40. Since 1988 EQC, acting as a Crown agent, has purchased reinsurance to transfer a 
proportion of the financial risk associated with the EQC statutory insurance scheme 
where it is cost effective and efficient for the Crown to do so. As both the NDF and 

 
7  The current wording suggests that research must relate to natural disaster damage AND insurance provided under the 

Act. Introducing the word “OR” would provide further discretion for the EQC Board.   
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reinsurance or other forms of financial risk transfer, reduce a cost that is otherwise 
covered by the Crown guarantee, we recommend that EQC’s function clarify that 
reinsurance is purchased on behalf of the Crown (i.e. public consultation and 
processes are not required with respect to these functions). 

 

41. The EQC has a unique skillset and could potentially, for example, purchase 
catastrophe cover for other public (non-residential) assets.   We also recommend that 
EQC’s reinsurance function (and other supporting powers) should be framed broadly to 
allow it to also act as a purchasing agent for other parts of the Crown. Other Crown 
Financial Institutions have authority to undertake financial duties on behalf of the 
Government.8  

 
8  The Government Superannuation Fund can manage funds for other parts of the Crown.  

Box two: An example of the proposed changes to the functions of Commission 

[Note: proposed additions are bolded]. 

(1) The functions of the Commission are— 

(a) to effectively and efficiently assess and settle insurance claims in 
conjunction with other administrative duties relating to the insurance scheme 
provided under this Act: 

(b) to collect premiums payable for the insurance provided under this Act: 

(c) to administer [manage and invest] EQC premiums held within the Natural 
Disaster Fund on behalf of the Crown and, so far as is reasonably practicable, 
protect its value, including via the investment of money held in the Fund: 

(d) to obtain reinsurance or similar financial products on behalf of the 
Government to either transfer risks associated with the scheme or to manage 
other risks to the Crown if directed to do so in whole or part of the insurance 
provided under this Act or to cover: 

(e) to facilitate research and education about matters relevant to natural disaster 
damage, methods of reducing, managing, or preventing natural disaster damage, 
[and/or] the insurance provided under this Act: 

(f) to provide financial analysis or information to the Government to inform the 
preparation of advice relating to, among other things, the Government’s 
funding and risk management strategy, changes in insurance cover, or 
changes to premiums:  

(g) to contribute financial analysis, expertise, or information to other Crown 
agencies, departments, or local councils for use in the development or 
implementation of policies that seek to respond, reduce, or manage the risk of 
natural disasters: 

(f) such other functions as may be conferred on it by— 

(i) this Act or any other Act; or 

(ii) the Minister, in accordance with section 112 of the Crown Entities Act 2004. 
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Recommended objectives for the Earthquake Commission (the entity) 

42. Institutional objectives define the outcomes that the entity is responsible for delivering.  

43. While some entities are provided a single overarching objective, EQC has a collection 
of interrelated functions that it performs on behalf of different stakeholders. We 
recommend that the Act make this clear. While claims are managed on behalf of the 
public (as proposed by the Inquiry), the assets in the Natural Disaster Fund or the 
purchase of reinsurance should take into account the financial position and interests of 
the Crown.  

44. We have recommended separate objectives structured to give focus to each of EQC’s 
three main functional groups as outlined below. Different objectives for different 
functions may reduce public concerns that financial management duties for the Crown 
affect the fair treatment of claims.      

The overarching objective for the Earthquake Commission (the entity)  

45. In response to the findings of the Inquiry, we recommend that EQC’s overarching 
objective should also be framed around the outcome the insurance scheme is seeking 
to deliver “to reduce the impact of natural disasters upon residential land and 
buildings”. We propose that this headline objective would be supported by the three 
supporting function-specific objectives listed in the sections below.  

46. As such, like the purpose statement, this objective has been articulated with respect to 
the functions that the Act requires. While the EQC could be given an objective to meet 
the needs of the community or claimants, it is unclear how the EQC would accomplish 
this. If you would like to introduce a greater claimant focus, we have recommended that 
a this be done via specific duties, decision-making principles, or process requirements.  

47. In line with our recommendations on the purpose of the scheme, we have sought to 
ensure the Act is neutral as to the priority placed upon EQC’s respective functions. This 
ensures the Act is flexible and permissive enough to allow a range of different 
outcomes. The specific outcomes EQC is responsible for delivering and its annual 
prioritisation of resource would be laid out in its statement of intent.      

Proposed Function one: claims management should respond to the needs of claimants or 
property owners 

48. EQC insurance is a statutory entitlement provided by the Parliament to the public of 
New Zealand. While EQC may have a range of administrative duties, its primary role is 
to act as an ‘insurance assessor’ to fairly assess and settle claims lodged by property 
owners and to determine whether the damage to the property falls within the cover 
provided by the Act.  

49. In light of this guarantee:  

i. the value or performance of the NDF is not a legitimate consideration for the EQC 
in managing or settling insurance claims 

ii. the EQC owes its duty to the covered residential property owners, not the 
Government of the day.    

50. EQC’s first loss cover only ‘contributes’ to the cost of replacement or reinstatement. In 
line with the Inquiry’s recommendation, we recommend that EQC’s claims 
management objective be defined with respect to the fair or equitable treatment of 
individual claims, not with respect to a reduction in costs. We note that language 
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focused on fair treatment of claims aligns with both current practice and the language 
in the ACC Act.9  

51. We recommend the objective should be:    

“To contribute to the timely replacement or reinstatement of natural disaster damaged 
residential buildings or land by ensuring claimants receive a timely and fair settlement 
of any claims relating to the insurance provided by this Act.”  

52. While we have not specified a formal objective to manage costs, the EQC still faces 
strong incentives under other Acts to take into account the Crown’s interests.  The 
Crown Entities Act 2004, for example, requires EQC to behave in a financially 
responsible way (Section 51).  

Function two: functions involving education, research, and/or sharing of information involve 
the EQC increasingly acting as a public agency to consider the needs of the community.   

53. In line with the Inquiry’s recommendations, we have recommended amendments to the 
EQC’s functions to clarify the flexibility that is intended around the definition and/or 
interpretation of its research, education, and information sharing functions. EQC may, 
should Ministers and the Board agree, act to support other work that seeks to reduce 
the impact of natural disasters on the wider community. EQC may, for example, 
contribute financial analysis, information, or expertise to encourage risk management 
necessary to safeguard access to housing. EQC may also contribute to the work of 
other agencies, such as the Ministry of Business, Innovation and Employment (MBIE), 
involved in building standards or land-use planning.   

54. We recommend that the objective for EQC’s education, research, and information 
sharing functions be to:  

Contribute knowledge, financial analysis, or expertise that encourages improvements 
in the resilience of residential buildings, a reduction in the cost of insurance 
settlements, or a more effective response to natural disasters over time.  

55. This objective has been drafted to provide a permissive framework for the range of 
interventions that may be required. The EQC Board would still need to consider the 
relative value of specific investments and the Minister would be consulted via the 
annual statement of intent and statement of performance expectations.   

Function three: financial service functions are undertaken as an agent for the Crown.   

56. The EQC is a Crown Agent with financial functions including the:  

• collection of premiums;  

• purchase of reinsurance; and 

• investment of the NDF.  

57. We have recommended that EQC’s function to “protect the natural disaster fund” be 
removed and that the EQC’s NDF functions be redefined with respect to its role 
investing and managing accumulated EQC insurance premiums held within the NDF on 
behalf of the Crown (i.e. reflecting its role as a ‘Crown agent’).   

58. Reinsurance and the EQC’s NDF duties both offset a future cost that the Crown has 
otherwise committed to pay. However, we have not recommended a fixed statutory 
reinsurance objective as the Government or board’s preferences around the purchase 
of reinsurance will vary each year depending on whether cover is cost effective.  

 
9  Section 3(d) “ensuring that during their rehabilitation, claimants receive fair compensation for loss from injury, including 

fair determination of weekly compensation, and where appropriate lump sums for permanent impairment.  
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59. In deciding whether to purchase reinsurance, EQC should ideally consider, among 
other things, the cost, the nature of any funding shortfall, the Crown’s tolerance for 
risk,10 and the Crown’s cost of capital if it were to self-insure. Our companion report on 
financial disclosures and powers recommends that the Government publish a funding 
and risk management statement. The funding statement reduces the need for legally 
binding directions (section 12) to provide a more flexible way to delegate, disclose 
strategic guidance, or provide context to inform the Board’s decisions over time.  The 
funding statement will be structured as a ‘have regard to’ consideration (i.e. is not an 
alternative to a legally binding direction).    

60. In the absence of any direction, EQC premiums will accumulate in the NDF and will 
need to be invested. While the Minister may provide directions as to how the EQC 
manages or invests the NDF, Ministers for other Crown Financial Institutions (CFIs) 
often delegate investment strategy entirely to the Board.  

61. To provide flexibility and to reduce the need for directions, we recommend that the Act 
include a de-facto statutory investment objective that would apply in the absence of any 
investment guidance from the Minister. This investment mandate is based on the 
standard mandate provided to other CFIs11 (notably the GSF or NZSF). This mandate 
(refer box three) encourages a prudent and socially responsible investment strategy 
that seeks to grow funds under management over time. An example of how PCO may 
draft this has been included in box three.  

62. The intent is that the EQC would have regard to the Government’s funding statement in 
deciding how it would manage the NDF.  

Box three: Example investment mandate adapted from the mandate provided to the NZSF 
and GSF 

 The EQC must invest accumulated EQC premiums, not subject to a Ministerial direction or 
guidance, that are held within the Natural Disaster Fund on a prudent, commercial basis to 
offset the Crown’s future insurance costs and, in so doing, must manage and administer the 
Fund in a manner consistent with— 

(a) best-practice portfolio management; and 

(b) maximising return without undue risk to the Fund as a whole; and 

(c) avoiding prejudice to New Zealand’s reputation as a responsible member of the world 
community. 

 

Optional introduction of policy principles – how the EQC makes decisions  

63. Dame Silvia Cartwright recommended the introduction of principles to guide the EQC’s 
decision making.  The Inquiry’s report discussed principles that include fairness and 
balance, competence, clear and transparent processes, and respect. These principles 
should “guide the discharge of the EQC’s responsibilities as an insurer with a social 
responsibility to claimants”.  This involved additional support for claimants and work to 
understand the needs of the wider community.  

64. EQC faces a comparatively high risk around litigation. As a result, this report has taken 
a relatively conservative stance to general statements of policy in the EQC Act. This 
section responds to the advice provided by the LDAC, which suggested that decision-
making principles or duties should be framed with respect to specific decisions.  We 

 
10  Refer the Government Superannuation Fund and New Zealand Superannuation Fund 
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have identified three options that you could consider involving duties, design criteria for 
settlement procedures, and process requirements.   

Supporting the decision-making process 

65. Policy principles provide guidance as to how the EQC discharges its functions.  The 
intent of these principles would not be to influence the generosity of payments as cover 
is specifically defined in other parts of the Act. Decision-making principles would be 
used to guide how the EQC engages with the public or the way they treat claimants.  

The risk of legal challenge  

66. Policy principles of this sort are becoming more common in New Zealand statute. The 
LDAC note that principles can be used in a similar way to a purpose clause (i.e. to 
guide interpretation) or principles can support or enable decision making in line with the 
policy.  

67. Notwithstanding this, the LDAC note the need to structure broad statements of principle 
carefully as they can create a judicial review risk. The Acts for regulators, such as the 
Financial Markets Authority, often draft policy principles as items the decision-maker 
must consider or “have regard to”. The benefit of a ‘consideration’ requirement is that it 
identifies the importance or relevance of an issue without creating an accountability for 
delivering that outcome.12   

We do not support decision-making principles to guide the settlement of individual 
claims 

68. We have discussed EQC decision-making principles with LDAC and they have noted:  

• the risk of legal challenge associated with broad, amorphous, or poorly defined 
statements of ambition given the legal tests that this may create 

• the ‘contractual’ nature of settlement decisions 

• the risk of operational complexity.   

69. We agree that general considerations or decision-making principles could give rise to 
arbitrary outcomes, excessive documentation, or a delay in settlements if EQC staff 
were required to use them as a decision-making guide for the settlement of claims. 

 Alternative options to encourage fair treatment of claimants 

70. The changes we are recommending to the Act, including removal of an obligation to 
‘protect’ the NDF and introduction of an objective to fairly settle claims, provide a 
permissive framework that does not prevent claimant-centric outcomes.  The 
Government has an option to rely solely on these changes rather than introduce further 
statutory obligations.  

71. We are seeking an indication as to whether you would like to go further and can 
provide further advice on the identified options listed below. Going further involves a 
shift to a framework that actively encourages measures such as safeguards for 
claimants.  

72. The benefits of going further for the Government may include providing a clear 
statement of position to provide assurance to the public. Changes may also publicly 
lend support to the operational improvements already being introduced by EQC by 
making them a formal statutory requirement.    

 
12  For example, the revised Reserve Bank New Zealand (RBNZ) Act will require RBNZ to consider market efficiency in 

setting prudential standards. The objective of the prudential standard is to protect financial stability of a bank, but the 
standard should be drafted carefully in a way that reduces the detrimental impact on the market.  
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Options to recognise claimants’ interests   

73. We have identified three options you could consider to go further in recognising 
claimant interests. If requested, we can provide advice on one or all three options as 
they are not mutually exclusive.  

Generic statutory duties 

74. Function-specific or generic high-level duties could be introduced within the Act. The 
Inquiry, for example, has recommended a high-level obligation that EQC should treat 
claimants with dignity, fairness, and respect. A duty could also be written with respect 
to claims management (i.e. the EQC has a duty to inform claimants of the entitlements 
they are entitled to receive).    

75. A duty is the least prescriptive option. As such, duties may be the most useful option to 
publicly communicate the Government’s support for the changes underway at the EQC. 
A duty also describes expectations to the Board without prescribing the specific 
solution(s) required.  

76. Legal risks around general duties may be higher. But this risk may be able to be 
managed via drafting that ties the duty to specific tasks (e.g. the settlement of claims) 
or client obligations (e.g. the rights laid out in the Bill of Claimant rights discussed 
below.  

Decision-making principles to guide the design of settlement systems and processes 

77. While we do not support the application of statutory decision-making criteria to 
operational staff, requirements of this sort could be applied as design criteria relating to 
the design of operational settlement systems and processes. The infrequent and cross-
cutting nature of system changes would make it relatively easy to document how 
design criteria have been taken into account.   

78. The Inquiry has recommended that EQC publish clear and transparent processes (recs 
3.1.1-3.1.8). In doing so, the EQC could be required to consider factors such as the 
overall cost of claims accounting for the cost of litigation, or the needs of vulnerable 
members of the population.  

79. These principles could be provided as an avenue by which the EQC fulfils its statutory 
duty or as a standalone requirement. Given the time limitations, our analysis would be 
largely limited to a review of the factors presented in the Inquiry’s report.   

Complaint procedures, client safeguards, or process requirements  

80. A final option would be to introduce process-based safeguards to protect or enforce 
claimant rights. Examples could include:  

i. a general statutory obligation to provide the public a formal channel to make 
complaints with obligations as to how these complaints would be documented or 
managed (recommended by the Inquiry);  

ii. possible alignment to the ACC’s obligation to agree a Bill of Claimants Rights 
with the responsible Minister;  

iii. alignment with the ACC’s processes used to record and assess alleged breaches 
of claimants’ rights. 

81. Option i would be focussed on the management of claims, while options two and three 
would investigate staffing issues along the lines of a breach of professional or ethical 
standards.   
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Optional changes to organisational structure and financial governance  

82. EQC’s current institutional structure was amended in 1988 to align with profit making 
state-owned enterprises. While EQC was never privatised and the entity was later 
reclassified as a Crown agent (i.e. entity), its commercial share structure continues to 
define its role and relationship to the Crown.    

83. A basic reading of the Act would suggest that EQC’s function is to protect the NDF or 
that the Crown may legitimately benefit from the scheme by, for example, declaring a 
dividend. While this may not be the case, the Government guarantee of the scheme 
and the financing of EQC appears to be poorly understood by the public. Submissions 
made to the Inquiry question whether an undue focus has been placed upon cost.  

84. The EQC’s reclassification as a Crown agent and the Inquiry’s recommendations that 
the EQC should play a more significant public role suggest a review of the EQC’s 
institutional structure would be useful.  

The evolution of EQC’s structure  

85. Public insurance cover was first provided after the 1942 Wairarapa earthquake, but the 
Commission has existed in a range of different institutional forms:  

• The scheme was originally run as a public scheme with the Crown conceptually 
holding the premiums collected ‘in trust’ on behalf of the public.  

• In 1988 the scheme was restructured to more closely resemble a state-owned 
enterprise (“SOE”) to allow for potential privatisation. The ownership of the NDF 
was transferred to EQC to require that it paid claims off its own balance sheet.  

• In 1993, the EQC scheme refocussed on compulsory cover for residential 
buildings. The entity became a Crown entity given a conflict between the 
scheme’s commercial objectives and the financial interests of the Crown.   

86. While the EQC is now a Crown Agent with an obligation to give effect to Government 
policy, the relationship to the Crown continues to be framed in commercial terms:   

• a shareholding relationship continues to exist between the EQC and the Crown  

• despite the absence of profit and use of compulsory levies (i.e. premiums) to fund 
the scheme, the responsible Minister may declare a discretionary dividend, or 
require payments in lieu of tax  

• the EQC must pay a charge to compensate the Government for the guarantee.  

Alignment with best practice 

87. The decisions within this report recommend that you provide the EQC additional 
flexibility in its mandate to allow it to play a more significant public role, most notably in 
the research and education space.  Our proposed changes allow the EQC to contribute 
knowledge, expertise, or analysis to wider whole-of-government initiatives in the 
resilience or disaster management space.       

88. Should you accept these recommendations, the Treasury considers that the current 
institutional structure will not adequately reflect the EQC’s current role or purpose. 
Aspects of EQC’s institutional structure could be better aligned with best practice for 
other Crown Agents/Entities to better encourage the claimant/community-focussed 
outcomes that the Government is seeking to achieve.  

89. The EQC is unusual as it is a Crown Agent with a commercial shareholding relationship 
and legal ownership of compulsory levies collected from the public. A removal of 
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dividends, for example, would communicate to the public that the scheme was not set 
up to reduce cost or earn a profit.  Minor changes in the EQC’s relationship to the funds 
it holds could better communicate its obligations to the ultimate beneficial owners, 
which include the public, the Crown, and property owners that pay levies.   

90. EQC’s relationship to the NDF differs from other Crown Financial Institutions (“CFIs”). 
For example:  

• The ACC conceptually manages compulsory ACC levies “in trust” on behalf of the 
public.  

• The operational assets of Guardians are separated from the assets of the New 
Zealand Superannuation Fund formally owned by the Crown.   

• The Government Superannuation Fund manages assets within a fund 
management structure on behalf of the beneficiaries of the scheme.  

91. This differs from the EQC’s case, as the EQC owns the fund and its function is “protect” 
the value of the fund.   

92. The lack of separation between operational assets and assets held for a different 
purpose (or for a different party) is unusual. Relatively moderate structural reporting 
changes could more clearly communicate the EQC’s obligations to its stakeholders. 
The ACC, for example, holds public levies in a separate account and is conceptually 
required to manages these assets “as if” in trust.  

93. Structural changes of this sort also provide the starting point for understanding the 
entity’s purpose and mandate and would be used as the basis for reporting and public 
disclosures. By comparison, ACC  provides dedicated audited financial statements and 
the  ACC Act provides requirements around the use of funds and discloses the charges 
made against each account.     

94. Finally, the legal transfers that may occur between the Crown and EQC are made 
within a commercial framework that does not recognise the nature of EQC’s business, 
the underlying nature of transaction,13 or the relationship to the Crown.   

Public submissions made to the Inquiry 

95. Public concern about the EQC’s (currently unstated) objectives and perceived unfair 
treatment of claims has emerged periodically as an area of concern since the 
Canterbury earthquakes. The Government has also been criticised periodically in 
media articles.  

96. The Inquiry’s report noted that “some people suggested that, in administering claims, 
EQC has a particular focus on constraining settlement payments in order to lessen the 
call on the Crown Guarantee.”14  

97. The media and the Inquiry have also questioned transfers to the Crown or whether the 
Government directly or indirectly encouraged a more aggressive approach to claims 
management to reduce fiscal costs. The Inquiry’s report noted “others expressed 
concern about the potential ability of governments to “plunder” the Natural Disaster 
Fund by requiring the payment of dividends, sums in lieu of tax and fees.” 

98. While the Inquiry explicitly noted “I did not see any evidence of a specific focus on 
avoiding the need to draw on the Crown Guarantee”, the report did discuss a general 
public concern about priority placed on constraining cost.  The report noted this “is 

 
13  While the EQC does not earn a profit, the Minister may require the transfer the NDF to the Crown as a ‘dividend’ 

reducing the value to zero.  A direction under section 12 to ‘invest’ in government debt achieves the same outcome 
while still reporting the value of premiums that has been collected.   

14  Page 66. 
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consistent with general concerns I heard about an undue emphasis on constraining 
settlement costs following the Canterbury earthquakes.”15  

99. The significant fiscal decisions taken to support the Christchurch community highlight 
that successive governments have had a clear objective to support the region’s 
recovery. Notwithstanding this, the Inquiry has recommended a need for additional 
transparency with respect to future transfers to the Crown.   

Targeted institutional reform could retain the current scheme characteristics while 
enabling better transparency and alignment between EQC’s institutional structure and 
objectives 

100. The operational reforms already underway within the EQC, the proposed objectives in 
this report, and proposed process for financial review and disclosures included in our 
companion report will significantly improve the quality of disclosures and the public’s 
understanding of the scheme.  

101. Notwithstanding this, we recommend that you commission advice on targeted 
institutional reforms intended to align incentives, improve interpretability, or align with 
best practice for other CFIs.   

102. Relatively modest institutional reforms could further embed the gains from the EQC’s 
operational reforms by retaining the strengths of the current scheme within a statutory 
framework that provides a clearer statutory basis for reporting and much improved 
clarity and transparency for the public.     

103. If you seek advice on targeted reforms we would consider:  

• options to align with the other CFIs to encourage improved accounting and/or 
reporting of assets held for different purposes  

• removal of the Crown’s general ownership interest (i.e. its shareholding) in favour 
of clearly articulated recognition of the scope and nature of the Crown’s financial 
interest in assets or decisions affecting its liability 

• streamlining how the Government may transfer resources within the Crown to 
better reflect the underlying nature of the transaction. This would include a review 
of dividends, payments in lieu of tax, and the charge paid for the Crown 
guarantee.   

104. While the objective is to support public confidence, targeted changes of this sort have a 
range of secondary benefits that include improved budget disclosures by the EQC to 
support financial scrutiny and accountability. The proposed changes could also reduce 
the transaction or administrative cost associated with certain transactions. The Crown 
could, for example, contribute to the NDF without the administrative cost of having to 
purchase shares in the EQC (the operational entity).    

105. Should you seek advice on targeted institutional reform, this advice could be provided 
by mid-February for possible inclusion in your Cabinet paper.  

 

Future advice on managed repair  

106. The Inquiry recommended greater clarity as to whether the EQC or another agency 
would be responsible for a future managed home repair programme (recommendation 
1.1.3).  

 
15  Page 66. 
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107. As part of the Government’s response to the Inquiry, Cabinet directed the Treasury, 
NEMA, EQC, MBIE, and other relevant agencies to work together to progress work on 
clarifying roles and responsibilities for post-disaster managed home repair. NEMA has 
incorporated work on this issue into its work to update the National Civil Defence and 
Emergency Management Plan 2015 (NCDEM Plan 2015).  

108. This work is expected to take one to two years to complete, with an initial report to 
Ministers in January 2021, so the results of this process will not be known in time to be 
reflected in a mid-2021 EQC Bill to modernise the Act.    

109. Consequently, the recommendations in this report have been drafted to ensure that the 
EQC Act provides the Board and the Responsible Minister with a sufficiently flexible 
mandate so as not to pre-empt the outcomes of NEMA’s process. As indicated in our 
previous advice (T2020/2370 refers) this will avoid progress on the Bill becoming 
dependent on the Government making a firm decision on the lead agency for future 
post-disaster housing managed repair programmes. 

110. If the outcome of the NEMA-led process requires clear signalling to EQC, this could be 
achieved through mechanisms such as the annual Letter of Expectations. 

Consultation  

111. We have consulted the EQC, the Department of Prime Minister and Cabinet, the 
Department of Internal Affairs, Reserve Bank of New Zealand, and the Ministry for the 
Environment in preparing this report. Agencies’ feedback has been reflected in this 
paper. 
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