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Treasury Report:  Modernising the Earthquake Commission Act: 
Claims handling and settlement  

Executive Summary 

This report seeks your agreement to a number of changes to the Earthquake Commission 
Act 1993 (the EQC Act) to improve the handling and settlement of claims. Your decisions will 
be part of a Cabinet paper seeking your Cabinet colleagues’ agreement to the proposed 
changes to the EQC Act, with a bill planned for introduction in the second half of 2021 
(T2020/3379 refers). The report also seeks your agreement to retain the status quo in 
relation to a number of matters raised by the Public Inquiry into the Earthquake Commission 
(the Inquiry) and recent and past consultations.  

Your agreement to a number of changes to the EQC Act will support: a future claimant 
centred approach to claims handling and settlement; housing recovery following a natural 
disaster; and modernisation of the EQC Act. 

Improving the claimant experience 

The Inquiry made a significant number of recommendations relating to improving the 
claimant experience after a future natural disaster. This included the need for greater 
fairness, timeliness and certainty in the settlement of claims. Many of these 
recommendations are operational in nature and are being implemented directly by the 
Earthquake Commission (EQC).   

Overall, we consider that that the claims handling and settlement provisions in the EQC Act 
are largely fit-for-purpose.  However, to complement the operational changes, we consider 
that amendments to the EQC Act will support a future claimant centred approach to claims 
handling and settlement. Your agreement to the inclusion of a provision in the EQC Act 
requiring EQC to participate in a dispute resolution scheme will in part give effect to the 
Inquiry recommendation regarding a dispute resolution mechanism, which was accepted in 
principle by the previous Government (DEV-20-MIN-0116 refers). We also propose that the 
Act is non-prescriptive regarding the form of the dispute resolution regime. This will 
accommodate ongoing work by the Treasury, the Ministry of Business, Innovation and 
Employment (MBIE) and the Ministry of Justice (MoJ) to fully respond to this 
recommendation, along with recommendations relating to the funding of Community Law 
centres and the regulation of advocates. 
  
Supporting housing recovery and the quality of housing following a natural disaster 
The housing recovery and subsequent impacts of the recovery approach on the quality of 
housing following a natural disaster also arose as themes during the Inquiry. Your agreement 
is sought to amend the EQC Act to clarify that, in accordance with current EQC practice, the 
benefits of an EQC claim can be assigned to subsequent purchasers of the property. This 
will assist with ensuring that homeowners have clarity regarding their obligations and future 
entitlements, while providing ongoing incentives to repair homes and undertake due 
diligence.  

Changes are recommended that would clarify that the information requirements in relation to 
lodging a claim with EQC apply on an ongoing basis regardless of whether a claimant has 
previously reached a settlement with EQC. EQC is also recommending a time bar on 
reopening claims, in addition to the current time limits for the notification of new claims. 
EQC’s view is that paying out on claims a long time after an event, where the link between 
the damage and the event may be less certain, is a potential equity issue for all customers 
who contribute to the EQC scheme.  EQC also considers that a time bar would provide more 
certainty to reinsurers about their risk.  
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Treasury Report: Modernising the Earthquake Commission Act: Claims 
handling and settlement  

Purpose of Report 

1. This report seeks your agreement to a number of changes to the Earthquake 
Commission Act 1993 (the EQC Act) relating to the handling and settlement of claims, 
along with a number of recommendations to retain the status quo. Your decisions will 
be presented to Cabinet for agreement early next year, with a draft bill scheduled for 
introduction in the second half of 2021 (T2020/3379 refers). The policy matters covered 
in this briefing include recommendations from the Public Inquiry into the Earthquake 
Commission (the Inquiry) and issues raised during recent and previous consultations 
with industry and the public.   

Background to the EQC Act review 

2. Schedule 3 of the EQC Act outlines the conditions that apply to the insurance cover 
provided by EQC, including the circumstances in which EQC may decline a claim and 
the property owner’s obligations to notify EQC of damage.  These conditions function 
similarly to the terms of an insurance policy.  Unlike the relationship between an insurer 
and a policy holder, however, the relationship between the property owner and EQC is 
statutory rather than contractual in nature.   

3. As a result of lessons learned following the Canterbury earthquake sequence, the 
timeframe for lodging a claim was extended from three months to two years through 
the Earthquake Commission Amendment Act 2019. 

4. In November 2018, the Government appointed Dame Silvia Cartwright to undertake the 
Inquiry. The Inquiry’s purpose was to ensure lessons are learnt from people’s 
experiences following recent natural disaster events in New Zealand. The Inquiry’s 
report was publicly released on 9 April 2020.  

5. The Inquiry made a number of recommendations relating to claims handling and 
settlement.  Many of the proposed changes are operational and are being implemented 
directly by EQC (these are listed in Appendix One). The Inquiry recommendations 
involving potential changes to the EQC Act in relation to the more technical elements of 
claims handling and settlement are discussed in this report. Other recommendations by 
the Inquiry relating to introducing a legislative purpose statement and new objectives 
for EQC are discussed in a separate report on institutional matters (T2020/343 refers). 
These changes, including clarification of EQC’s claims management function, will also 
affect claims handling and settlement by changing the framework within which EQC 
operates.  

6. In addition to the work being undertaken on the review of the EQC Act and 
implementing the Inquiry recommendations, EQC is in the process of implementing the 
Natural Disaster Response Agreement (NDRA) model. Under the NDRA, private 
insurers will manage insurance claims on behalf of EQC in response to natural disaster 
events. The intention is to help streamline the processes for claimants.  The need to 
accommodate the move to the insurer model and to ensure flexibility as this approach 
evolves in the future has been taken into account in the development of this advice. 
The contractual arrangements between insurance companies and EQC do not displace 
the need for a legislative framework for handling and settling EQC claims.  
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Objectives of the proposed changes to the EQC Act relating to claims handling 
and settlement 

7. Overall, we consider that the claims handling and settlement provisions in the EQC Act 
are largely fit-for-purpose. As noted above, many of the areas relating to claims 
handling and settlement identified for reform by the Inquiry are operational in nature 
and are being addressed by improvements to policies, procedures and culture. 
However, we consider there are some key improvements that can be made to the EQC 
Act in order to: 
• improve the claimant experience 
• better support housing recovery and quality following a natural disaster, and 
• modernise the EQC Act.   

 

Improving the claimant experience  

8. The Inquiry emphasised the importance of a people-centred approach to the handling 
and settlement of EQC claims. The Inquiry highlighted the critical role of EQC in 
assisting populations to recover, particularly the most affected and vulnerable parts of 
the population. This is in contrast to what the Inquiry identified as an at times more 
corporate approach to the management of claims following the Canterbury 
earthquakes. The need for fairness, certainty and timeliness emerged as important 
elements of the claimant experience.  

9. The Treasury is proposing a small number of changes to the more mechanical 
elements of claims handling and settlement in the EQC Act. As noted above, these will 
be augmented by the inclusion of a purpose statement in the EQC Act, along with 
legislative clarification of EQC’s objectives and functions (T2020/343 refers). 

Providing for an independent dispute resolution regime 

10. We recommend that the Government amends the EQC Act to require an independent 
dispute resolution mechanism.  Currently, claimants have limited access to formal 
mechanisms for resolving disputes with EQC outside of the High Court. This is 
expensive and denies claimants an affordable and timely means of resolving disputes.  
It has also contributed to a growth in the insurance advocate industry, where often 
vulnerable homeowners use the services of insurance advocates who work on a 
commission basis.  The gap in dispute resolution mechanisms was a factor in the 
Government’s establishment of the Greater Christchurch Claims Resolution Service in 
2018 and the Canterbury Earthquakes Insurance Tribunal in 2019. 

11. Several submitters on the 2015 discussion document relating to the Treasury’s 
previous review of the EQC Act, including private insurers, expressed concern about 
the lack of dispute resolution provisions in the Act. They also noted the practical 
limitations on the jurisdiction of the Parliamentary Ombudsman, and the Insurance and 
Savings Ombudsman (now known as the Insurance and Financial Services 
Ombudsman). The former is an officer of Parliament, and handles complaints and 
investigates the administrative conduct of state sector agencies. The latter is intended to 
resolve contractual disputes between financial services providers and their customers.   

12. Providing a legislative requirement for an independent dispute resolution regime is 
consistent with Legislation Design Advisory Committee (LDAC) advice that alternative 
forms of dispute resolution offer greater flexibility, provide a less confrontational 
approach than court proceedings, and enable “the parties to have a greater say in the 
process”. LDAC also advises that dispute resolution processes are generally more cost 
effective and provide more timely outcomes than litigation. 
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13.   The Inquiry (recommendation 8.1.1) recommended the Government: 

“Develop a standing dispute resolution mechanism that is robust, accessible, 
timely and responsive to complainants, drawing on the experience of the 
Canterbury earthquakes, including the experiences of EQC and claimants; this 
may include enacting legislation to support such a mechanism”. 

14. The Inquiry considered EQC’s in-house mediation service developed after the 
Canterbury earthquakes and noted that it “should not be reinstated”.1 The Inquiry 
based this on evidence suggesting that the in-house service was unprofessional. The 
Inquiry also made recommendations in relation to resourcing of Community Law and 
regulating insurance advocates (recommendations 8.1.2 and 8.1.3). The Treasury, 
MBIE and MOJ are currently scoping the work required to implement these three 
recommendations. This work is on a longer timeframe than the current review of the 
EQC Act, with an initial scoping briefing planned for December 2020.  

15. Given the work that is underway on these Inquiry recommendations, we propose that 
the Act is not prescriptive on the form of the dispute resolution regime that must be 
provided.  In line with guidance issued by the Government Centre for Dispute 
Resolution, we recommend that the EQC Act require the provision of a dispute 
resolution mechanism that is: 

• user focussed and accessible 
• independent and fair 
• efficient 
• effective, and 
• accountable.  

16. This requirement would be sufficiently flexible to accommodate the design of a future 
scheme developed through the cross-agency work already underway.  It would also 
support EQC’s participation in the two financial services provider (FSP) dispute 
resolution schemes it currently subscribes to. These arrangements have been included 
in the Natural Disaster Response Agreements (NDRAs). The Insurance Council of New 
Zealand (ICNZ) supported a general enabling dispute resolution provision in the EQC 
Act provided that it aligns with insurers’ dispute resolution processes.  Any dispute 
resolution mechanism should also be cost effective.  

17. The Treasury considered making EQC a registered FSP for the purposes of the dispute 
resolution elements of the Financial Services Providers (Registration and Dispute 
Resolution) Act 2008 (a position supported by ICNZ).  We do not recommend this 
approach which may have unintended consequences. EQC is not an FSP and the 
regulatory framework applicable to FSPs does not align with a state insurance scheme. 
In addition, EQC would automatically be subject to future changes to the FSP dispute 
resolution regime, which may be incompatible with the EQC framework. The financial 
cap on a dispute that a FSP dispute resolution scheme may consider will often be 
lower than a combined EQC and insurance claim or an EQC land claim. This reflects 
that these schemes are designed to be an alternative to the District Court and may 
mean that they are not in a position to consider many claims. Last, these dispute 
resolution schemes are limited to making decisions on the facts of a dispute, rather 
than making decisions on statutory entitlements under the EQC Act. Noting the 
concerns expressed by ICNZ and the New Zealand Insurance Law Association 
(NZILA), the interagency work will, however, continue to consider the relationship 
between EQC and private insurer dispute resolution mechanisms.  

 

 
1 Refer to page 187 
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Sufficient flexibility already exists in the Act to enable non-EQC repairs to be 
undertaken  

18. The EQC Act provides EQC the discretion as to whether to allow the claimant to 
undertake other repairs at the same time as EQC repairs. This ensures fairness 
towards all claimants by allowing EQC to weigh up the relative benefits of allowing this 
in the circumstances, including whether it will hinder a timely response.  

19. The interviews undertaken during the Inquiry (summarised in the ‘What we heard’ 
document, published as a companion report) make reference to interviewee concerns 
regarding the ability to undertake betterment work at the same time as EQC repairs. 
Insulation in particular is mentioned. The addition of insulation was not initially allowed 
in Canterbury, but the position was changed in 2013.  

20. The Inquiry (recommendation 1.6.2) recommended that the Government: 

 “Consider a provision in legislation that allows EQC to work with the homeowner 
to enable necessary structural but non-natural disaster repairs to be dealt with at 
the same time as natural disaster repairs (at the homeowner’s cost).” 

21. The EQC Act is currently silent on whether other building work or repairs can be 
undertaken at the same time as EQC repairs. EQC accepts that it has discretion in this 
regard, which it exercises on a case by case basis. When deciding whether or not to 
allow other work to take place at the same time as EQC repairs,  EQC takes into 
account the most efficient use of building resources, the potential for time and cost 
overrun, and the ability of the claimant to cover the cost of the other work.  

22. Making this more explicit in the legislation may create an expectation that building work 
is carried out simultaneously by default. Allowing joint repairs on a large scale could 
result in homes awaiting repairs due to the resources required to undertake 
simultaneous building work on other properties. This may have an impact on the 
timeliness of the recovery and may be unfair to claimants waiting on repairs while 
resources are deployed elsewhere.   

23. On balance, despite the potential benefits associated with this approach, creating an 
explicit expectation in this regard may be detrimental to the overall fairness and 
timeliness of a disaster response. For this reason, we do not recommend a change to 
the Act.  As noted, the legislation does not preclude EQC from allowing this type of 
work to be undertaken, and it will continue to be an option in appropriate cases. 

Supporting housing recovery and quality following a natural disaster 

24. Another theme of the Inquiry was the impact of natural disasters on housing recovery. 
Housing recovery was identified as integral to the ability of communities to recover 
following a natural disaster. The quality of repairs was also an issue both in terms of 
the immediate recovery and the future resilience of the housing stock. Other Inquiry 
recommendations relating to housing recovery and quality are being addressed as part 
of the other EQC Act review work streams, inter-agency work, and changes to EQC’s 
operational practices.  

Legislating the ability to and process for assigning the benefits of EQC claims to new 
owners   

25. The EQC Act is silent regarding the rights of subsequent property owners to the 
benefits of an existing EQC claim. This includes both the ability of claimants to assign 
the benefits of an EQC claim to a purchaser, and the process for doing so. This 
resulted in some purchasers of properties in Canterbury being unable to access the 
funds required to repair the property when further damage was later discovered, if the 
EQC claim was either not assigned to them or was assigned incorrectly.  
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26. While this problem has largely been mitigated in Canterbury via legal education and the 
standard inclusion of assignment clauses in sale and purchase agreements at the 
request of buyers, the process may not be well understood in other regions.  Without 
access to legal advice, homeowners may once again experience socially unacceptable 
distress with flow on effects for the quality of housing. 

27. Consideration was given to providing for an automatic assignment whereby EQC 
claims attach to properties rather than the owner holding the insurance policy at the 
time of the event. However, this may reduce the motivation for purchasers to undertake 
due diligence prior to purchasing a property.  

28. Consequently, we recommend that the EQC Act be amended to provide certainty that 
the benefits of an EQC claim can be assigned by the homeowner and EQC to a future 
owner, at the agreement of both parties, and to set out the high-level procedural 
requirements. This approach will continue to incentivise purchasers to undertake due 
diligence, while making it easier for purchasers to access the funds required to 
undertake repairs if damage relating to a previous event is discovered at a later date.  

Retaining EQC’s discretion to replace or reinstate (Schedule 3, clause 9)    

29. As part of recommendation 1.1.3, the Inquiry recommended that in addition to 
determining how a managed repair programme might be initiated and executed, that 
the Government “review the discretion in Schedule 3 of the EQC Act enabling EQC to 
manage the replacement or reinstatement of properties”. This recommendation arose 
out of concerns regarding the Canterbury Home Repair Programme which relied on the 
discretion in clause 9. The Inquiry also noted concerns in relation to the use of cash 
settlements which may not always be applied to repairing homes, resulting in poorer 
quality and less resilient housing. 

30. The discretion does, however, provide EQC with optionality regarding how to settle a 
claim. This complements the approach in private insurance policies where there is 
often some discretion with regard to how a claim is dealt with. It is also consistent with 
a claimant centred approach, as it allows EQC to undertake repairs and reinstatement 
where appropriate. This includes for vulnerable claimants who may not be in a position 
to undertake their own repairs. It also provides EQC with a level of flexibility. EQC may 
exercise this discretion to ensure the most cost-effective or efficient response following 
a natural disaster.  

31. While EQC’s current preference is for cash settlement and it does not have the 
capability to run another large-scale managed repair programme, EQC acknowledges, 
that there are occasions where it is appropriate for one-off or small groups of 
vulnerable claimants to be offered a managed repair. EQC successfully ran a small-
scale managed repair programme for residential properties following the Edgecumbe 
flood in 2017. 

32. Circumscribing the discretion or providing EQC with an explicit function in this regard 
would also pre-empt cross-agency work currently being led by the National Emergency 
Management Agency (NEMA) to identify how a managed repair programme might take 
place following a future event (in response to the Inquiry’s recommendation 1.1.3).  

33. Consequently, we recommend that the discretion to replace or reinstate a property is 
retained. Future decisions made as part of the cross-agency process being led by 
NEMA may necessitate a review of the discretion at a later date.  

Reopening EQC claims  

34. In light of EQC’s ongoing experience of a significant number of reopened claims 
following the Canterbury earthquake sequence, we have considered whether there is a 
need to place a limit on the reopening of claims following future natural disaster events. 
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This would be in addition to the current time limits for the notification of new claims.2 
EQC categorises reopened claims as claims by property owners who have previously 
settled with EQC requesting a review of their entitlements, usually due to faulty repairs 
or missed scope. The EQC Act does not distinguish between open, closed and 
reopened claims. 

35. All of EQC’s remaining Canterbury claims are reopened claims. Many of the claims 
have been reopened multiple times. While the number of reopened claims varies from 
month to month, EQC currently receives around 450 – 600 reopened claims a month. 
55% of reopened claims relate to missed damage, while 23% relate to issues with 
previous repairs.  Consistent with the presumption in the Interpretation Act 1999 
against retrospectivity, a limit on reopening claims would not affect the rights of 
claimants with previously settled or currently open claims arising out of the Canterbury 
earthquake sequence.  

Clarifying that the information requirements for reporting claims in the EQC Act apply on an 
ongoing basis  

36. Homeowners are currently required by the EQC Act to provide evidence to support 
their claims, including: the origin and cause of the natural disaster damage; and 
information relating to the circumstances under which it occurred. We recommend 
clarifying that these information requirements apply on an ongoing basis to ensure that 
it is clear that they apply regardless of whether the claimant has previously settled a 
claim with EQC.  

The Treasury’s preference is to retain the ability of homeowners to reopen claims (status 
quo)  

37. The Treasury recognises that the ability for homeowners to continue to reopen claims 
has placed a significant burden on EQC and creates some inequities between 
homeowners.  However, on balance, we consider that the individual and wider societal 
benefits associated with the ability of property owners to reopen claims outweigh the 
benefits associated with limiting the reopening of claims.   

38. The ability to reopen claims ensures that claimants are able to access EQC funds to 
repair their homes where: damage was missed or not assessed properly; the damage 
was difficult to detect, for example, major structural damage discovered after carpet is 
removed, or drainage damage discovered during excavation; or where repairs have not 
been carried out to an adequate standard. A time bar on reopening claims would 
prevent claimants from accessing these funds, leaving them unable to repair their 
homes. During discussions, the Canterbury Claimant Reference Group indicated that 
there have been ongoing issues with missed damage or damage that is difficult to 
discover leading to reopened claims. If the ability to reopen claims was limited by the 
introduction of a time bar, it could cause distress to homeowners following a future 
disaster.  

39. Related to this is the potential for a reduction in the quality of housing stock where 
damage is detected at a later date and is not repaired due to the inability to reopen the 
claim beyond the time bar. Issues related to items such as drainage may also have an 
impact on other properties and infrastructure. Where this impedes a housing recovery 
or has a significant impact on the quality of housing, government intervention may 
become necessary, regardless of any limitations on reopening a claim, resulting in 
temporary measures or legislative amendments.   

40. Changes in operational practices at EQC, including the preference for cash 
settlements, may result in a lower proportion of reopened claims following a future 

 
2  Claimants must notify EQC not more than three months after the damage occurred or not more than two years after the 

damage occurred (or any longer period prescribed by regulations).  
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event. The scale of damage following the Canterbury earthquake sequence was 
extremely large and the pressure to repair properties quickly may have contributed to 
the issues now leading to reopened claims.  

41. Initial discussions with MoJ indicate that a time bar on reopening claims is complex, 
and there are significant issues to work through. The length of a time bar is a 
complicated issue in terms of identifying a period that does not unfairly disadvantage 
claimants, and which is commensurate with limitation periods in other related regimes. 
Determining the point at which a time bar starts is also challenging and could lead to 
inequitable treatment of claimants. Furthermore, there is considerable complexity 
associated with the interaction between an EQC Act time bar and the Limitation Act 
2010. Last, the scale of the Canterbury response and the approach to settling claims 
has resulted in longer-term issues for some property owners. Denying claimants in 
similar situations the ability to reopen claims may have significant implications for 
access to justice that need to be examined further.  

42. Taking into account the importance of housing recovery to a natural disaster response, 
and the complexity associated with a time bar, the Treasury does not recommend 
placing limits on reopening claims.    

EQC is recommending the introduction of a time bar on reopening claims  

43. EQC supports the introduction of a time bar on reopening claims. EQC considers that 
this is associated with the following benefits: 

• as time progresses, it becomes more difficult to conclude that damage to a 
residential property was caused by a natural disaster 

• settling reopened claims where the link between the damage and the natural 
disaster may be difficult to establish and gives rise to questions about equity to all 
New Zealanders who contribute to the EQC scheme 

• as residential properties are sold over time, subsequent owners do not have first-
hand knowledge of the natural disaster damage caused to the residential 
property, making assessment and settlement of claims more complex 

• it will give certainty about the time periods and/or threshold for reopens and will 
facilitate finalisation of insurer commutation in future large-scale natural disaster 
events, and  

• it will give assurance to EQC’s reinsurers regarding when claims related to a 
specific event will be finalised. 

44. EQC has proposed that a time bar would start running from the time of the first or initial 
settlement of the claim. While there would then be different end dates for different 
claims, EQC is of the view that the end date of all the claims for the event will still be 
sufficiently certain to obtain the benefits of this approach, while allowing all claimants 
equal time to reopen their claims if needed. Providing instead that the time period will 
run from the date of the most recent settlement would mean that the time period 
restarts every time a reopened claim is accepted and settled, rather than allowing a 
single time period for all reopens. EQC’s view is that a time bar running from the first 
settlement would be a more equitable approach. EQC does not have data on the 
number of claims reopened by number of years since the first settlement.  

45. If your preference is for a time bar on the reopening of claims, rather than making a 
decision at this point, we recommend that you request officials to undertake further 
work and provide you with advice in February 2021.  

Using cash settlements to undertake repairs  

46. The Inquiry raised concerns around the quality of housing stock in circumstances 
where cash settlements predominated. The Inquiry noted: 
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“In Kaikōura/Hurunui there are indicators that some cash settlements for 
repairs have not, as yet, been spent on the assessed damage repair. Issues 
that could arise include difficulty in gaining insurance or selling the affected 
houses.  

Additionally, these unrepaired properties will not necessarily withstand future 
natural disasters and may, in the meantime, add to existing housing issues of 
damp, cold, or unsanitary accommodation. I hold some concerns that the cash 
settlement process has left unexamined the full extent of damage, which may 
prove far greater once the homeowner embarks on repairs” (page 19).  

47. EQC and the Treasury agree that the non-application of EQC and private insurance 
payments to repairing properties may have wider impacts on the housing stock and 
housing recovery following a natural disaster. EQC has proposed that it be enabled to 
require cash-settled owners to undertake repairs. EQC would enforce this via the use 
of statutory declarations, covenants or cash payments.  

48. The Treasury agrees that enabling EQC to require cash-settled to owners to undertake 
repairs would provide a continuum of responses, from cash settlement, to cash 
settlement with conditions, to replacement or reinstatement. We are unclear, however, 
regarding the circumstances in which it would be appropriate to place these types of 
limitations on property owners. It could also have negative outcomes, for example, it 
could result in cash settled property owners being tied to properties that they would 
rather leave.  

49. If you wish to explore this proposal further, the Treasury recommends that further 
analysis is required as there are some complex issues to work through. This will assist 
with establishing whether and in what circumstances it might be appropriate to require 
cash-settled owners to undertake repairs. In addition, if it is decided that this is 
appropriate, further consideration is required with regard to the most appropriate 
mechanism for achieving this. The Treasury will provide more advice on this issue in 
February 2021, including whether a solution can be developed within the timeframe of 
the EQC Act review 

Modernising the EQC Act  

50. The previous Minister Response for EQC agreed that the EQC Act will be modernised 
as part of an evolutionary reform (T2020/1766 refers) noting the Inquiry view that there 
would be “value in further updating the legislation”. Modernisation is designed to 
ensure that the EQC Act remains fit-for-purpose and that it is consistent with modern 
legislative design and government practice, as appropriate.  

Offences and penalties  

51. Proposed changes to offences and penalties will modernise the EQC Act and ensure 
alignment with other legislation and government practice. This includes significant 
increases in the penalties that can be imposed, and the introduction of a new offence 
for non-payment of levies and related obligations. MoJ has been consulted and is 
comfortable with the proposed approach. ICNZ has also been consulted on the 
proposed approach and would prefer that new penalties and offences are not 
introduced on the basis that they “would add further complexity to the regime and as it 
does not appear that there is a problem that needs to be solved in this regard”.  

Updating penalties for existing offences   

52. Section 35(1) of the EQC Act contains a number of offences for intentional actions. The 
maximum penalty applying to these offences is currently $2,000. This is low by modern 
standards. When adjusted for inflation, the maximum penalty applying to the section 
35(1) offences would be $3,390.98 in today’s money. This is still low compared to 
similar offences in other more recent legislation.  
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53. The Treasury compared the offences and penalties in the EQC Act to several more 
recent pieces of legislation3 and the Accident Compensation Act 2001. While not 
directly analogous due to the uniqueness of the EQC scheme, the penalties applying to 
body corporates in relation to the same or similar offences are relatively similar across 
the different legislation, that is a maximum fine of $50,000. This suggests that it would 
be appropriate to apply a similar penalty to body corporates for the same or similar 
offences in section 35(1) of the EQC Act and section 35(2)(a).4 This is consistent with 
LDAC advice that the “maximum penalty should not be disproportionately severe, but 
should reflect the worst case of possible offending”. The application of a maximum 
penalty of $50,000 in other regimes reinforces that it is not unduly severe.  

54. Penalties applying to individuals for the same or similar offences appear to be more 
diverse. The maximum penalties in other legislation are, however, higher than the 
current maximum $2,000 penalty provided for in the EQC Act and some include a term 
of imprisonment. The serious nature of the behaviour and the requirement that the 
behaviour is intentional rather than inadvertent suggests a higher penalty than the 
$2,000 maximum penalty would be appropriate. A maximum penalty of $25,000 for 
individuals in relation to the offences in section 35(1) and section 35(2)(a), and in 
relation to a breach of the section 25 obligation of confidentiality would be consistent 
with similar offences in the Fire and Emergency New Zealand Act 2017 and the 
Customs and Excise Act 2018.  

55. Section 35(2) currently creates continuing offences which are no longer considered 
desirable as they have the potential to result in “large, indeterminate fines” and we 
recommend that they be removed. In addition, the section 35(2)(b) and (c) offences are 
strict liability offences, potentially warranting lower penalties than the offences in 
section 35(1). Maximum penalties of $5,000 for individuals and $25,000 for body 
corporates would reflect the strict liability elements of the offences and are 
proportionate to the severity of the behaviour being penalised. These figures are 
consistent with broadly similar offences in the Customs and Excise Act 2018.5 

Updating existing offences   

56. Section 35(2)(b) provides that it is an offence to fail to comply with any requirement 
under section 32. Section 32 is largely about the powers of EQC and persons acting on 
EQC’s behalf. It also includes requirements for persons to comply with requests from 
EQC for information. The offence does not distinguish between the requirements 
applicable to EQC and persons required to comply with sections 32(1)(b) and (c). A 
failure by EQC to comply with requirements associated with the exercise of its powers 
are more appropriately dealt with via traditional avenues such as judicial review or 
other accountability measures such as those in the Ombudsmen Act 1975. However, a 
failure by a person to comply with a request made under sections 32 (1)(b) and (c) 
could seriously undermine the collection of certain information necessary for the 
administration of the Act and should be discouraged by appropriate sanctions. The 
Treasury recommends that section 35(2)(b) be amended to make it clear that it only 
applies to persons who fail to comply with a request made by EQC under sections 
32(1)(b) and (c).   

57. Section 32(1)(c) of the EQC Act makes it an offence for EQC, its commissioners and 
employees to breach the section 25 obligation of secrecy. The section 25 obligation of 
secrecy relates to information collected as part of the payment of premiums by 
insurance companies. This includes the amounts of premiums paid by insurance 
companies and all associated information insurers are required to provide with the 
payments. This information is commercially sensitive to insurers. Attaching an 

 
3  Fire and Emergency Act 2017, Customs and Excise Act 2018 and the Health and Safety at Work Act 2015. 
4  Advice from the MOJ is that the conduct outlined in section 35(2)(a) does require a mental element, even though none 

is explicitly stated.  
5  Refer to sections 253 and 383. 
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obligation of secrecy to this information contributes to ensuring continuing compliance 
with the levy payment obligations on insurers, and recognises that they are compelled 
to provide information that they would otherwise prefer to keep secret for commercial 
reasons.  

58. It is currently a strict liability offence for EQC, its commissioners and employees to 
breach the secrecy obligation. This means that in theory, EQC would have to prosecute 
itself under its own legislation were it to breach this obligation. As part of the EQC Act 
modernisation, we have reviewed EQC’s liability in light of LDAC guidance on 
subjecting the Crown to criminal liability. We note that the idea of EQC (the entity) 
prosecuting itself under its own legislation is conceptually difficult. We have also 
consulted with LDAC on the proposed offence. LDAC’s advice is that there is no need 
to impose liability on EQC in this instance. For these reasons we are recommending 
that EQC the entity no longer be criminally liable for breaches of the secrecy obligation 
in section 25 of the EQC Act. 

59. There is a distinction to be made between EQC the entity, and EQC’s commissioners 
and employees. EQC’s commissioners and employees are subject to the same 
obligation of secrecy, a breach of which could have significant consequences for 
insurers and undermine the levy payment system. The conceptual difficulties 
associated with EQC prosecuting itself do not apply to the commissioners and 
employees. We consider that this remains appropriate and should be retained. 

60. We note, however, that the current strict liability offence could result in commissioners 
and employees being criminally liable for inadvertent breaches. As a result, we are 
proposing that the offence be changed to a mens rea6 offence, meaning that the 
commissioners and employees would only be liable for deliberate breaches of the 
secrecy obligation.  

61. EQC’s position is that the criminal liability offence should not apply to its 
commissioners and employees, even as a mens rea offence, because board members 
and employees in other comparable crown entities do not carry such liability and the 
information EQC collects is no more ‘secret’ or commercially sensitive than that 
collected by other Crown entities. For example, there is no similar obligation in the ACC 
Act regarding commercially sensitive information, and hence no corresponding offence. 
EQC is seeking to have the individual offence removed so that the liability of EQC 
Commissioners and employees is in line with other crown entities.  

62. We have considered EQC’s position but remain of the view that it is appropriate for the 
offence to continue to apply to EQC’s commissioners and employees. Other legislation 
that compels organisations to provide commercially sensitive information with 
corresponding secrecy obligations, also provides offences for breaches of those 
obligations. Examples include the Reserve Bank Act 1989 (and the Reserve Bank of 
New Zealand Bill) and the Tax Administration Act 1994.  

Creating a new offence for late or non-payment of levies and associated obligations   

63. Section 24 places an obligation on insurance companies to pay EQC the premiums 
collected from levy payers within a specific time period, along with the provision of a 
certificate attesting to the correctness of the payment. The premiums collected are 
used to fund repairs in the event of a natural disaster. There is currently no 
corresponding offence for failing to comply with this obligation.   

64. Current information held by EQC suggests that there is a low incidence of late or non-
payment of the levy. This is difficult to identify, however, and changes to information 
sharing arrangements as part of the NDRA may mean that EQC is better able to 

 
6  A mens rea offence is one where the person committing the offence intends to do the prohibited act or had knowledge 

of it  
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identify the rates of late or non-payment. At present this appears to be inadvertent 
rather than deliberate and is notified to EQC. From this point of view, a strict liability 
offence7 and a use of money interest regime are considered undesirable as they could 
act as a deterrent to notification.  

65. Where deliberate or reckless non-compliance is detected, however, EQC appears to 
have limited ability to take action. We recommend the introduction of a new offence for 
deliberate non-payment of the levy, and for non-compliance with the associated 
obligations relating to the accompanying certificate. We anticipate that this would 
maintain the current position in relation to self-reporting as action would only be 
considered where the behaviour was deliberate, and insurers would not otherwise incur 
financial penalties. 

66. The proposed new offence would have maximum penalties of $50,000 for body 
corporates and $25,000 for individuals, which aligns with the penalties proposed for the 
other mens rea offences.  

Limiting EQC’s salvage rights (Schedule 3, clause 8) 

67. Salvage in the property insurance context refers to the ability of the insurer to retain the 
property following a settlement where the property is a total loss. ICNZ has previously 
expressed concern that EQC’s rights to salvage are very wide.  

68. The salvage provisions are seldom used and do not appear to have resulted in 
property owners experiencing unacceptable loss. Nevertheless, limiting these rights in 
the EQC Act would eliminate the possibility of disproportionate application and 
minimise the likelihood of a dispute.  

69. We recommend that EQC’s salvage rights be amended so that they: take into account 
the severity of the damage; take into account salvage rights of private insurers; and are 
only used where EQC has paid out the full value of the land and/or buildings.  

Declining a claim where the claimant has suffered no financial loss   

70. Claims that do not have a financial loss are claims where the claimant’s residential 
building or land has been damaged and there is no negative financial impact on the 
claimant as a result of the damage. This could be because the damage does not affect 
the value of the property, or the claimant does not have to expend funds to repair the 
damage to make the property functional.  

71. Instances where a claimant may lodge a claim, despite not having suffered any 
financial loss due to natural disaster damage to their residential property include:  

• Land claim: where damage has already been repaired by a third party such as 
the local council at no cost to the claimant. 

• Building claim: where the claimant does not intend to use the dwelling as a 
home, such as a house already consented for demolition. 

72. There are relatively few instances of EQC claims arising where the claimant has 
suffered no financial loss. It did, however, arise following the Canterbury earthquake 
sequence. 

73. EQC has developed operational procedures for managing claims where there is no 
financial loss.  Under these procedures, EQC has aligned its operational practice with 
that of private insurers and claims where there is no financial loss are declined. We 
recommend a legislative amendment to formalise this approach.  

 
7  A strict liability offence is one where the defendant is considered to have committed the offence, regardless of what the 

defendant’s intent or mental state was when committing the action. 
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Consultation  

74. As part of the development of this advice the Treasury has consulted with ICNZ, the 
New Zealand Insurance Law Association (NZILA), and the Canterbury Claimant 
Reference Group. The views expressed by these stakeholders verbally and in writing 
are reflected in the report.  
 

Next Steps_____________________________________________________ 

75. Your decisions on the policy matters covered in this briefing will inform the 
development of a Cabinet paper seeking your colleagues’ agreement to the proposed 
changes to the EQC Act. The Cabinet paper will include all policy decisions relating to 
the EQC Act review and is planned for early 2021.  

76. Following Cabinet approvals, the Treasury will provide drafting instructions to the 
Parliamentary Counsel Office with a view to a bill being ready for introduction in the 
second half of 2021. 
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Appendix One: Government response to the recommendations of the Public Inquiry into the Earthquake Commission relating to 
claims handling and settlement 
 

No. Theme/recommendation Lead agency Response Next steps  

7.1.1 Coordinate an ongoing relationship with key 
partners, who will be necessary to the 
residential insurance response following the 
threshold for a “major natural disaster” being 
met, to establish the roles and responsibilities 
of each entity. These partners might include 
The Treasury, the Ministry of Building, 
Innovation and Employment, the National 
Emergency Management Agency, Te Puni 
Kōkiri, Land Information New Zealand and the 
Ministry of Social Development.

EQC or other 
responsible 
agency TBC 

Accept. The agency that is given responsibility for coordinating 
the residential insurance response and future managed 
repair programme through implementation of 
recommendations 1.1.1 and 1.1.3 will undertake 
preparedness planning, including working with key 
partners to establish roles, responsibilities, and working 
relationships for future events. 
 

7.1.2 Build significantly improved cooperative 
relationships with private insurers operating in 
New Zealand, including ensuring sharing of 
data that is critical for EQC’s work following a 
natural disaster. 

EQC Accept. The implementation of the proposed insurer model will 
see EQC improving its working relationships and entering 
into effective data sharing agreements with insurers. See 
response to recommendation 1.7.2. 

7.3.2 Promote awareness among homeowners of 
the opportunity for direct access to purchase 
disaster-only insurance, as provided for in the 
EQC Act. 

EQC Further 
consideration 
needed. 

EQC will further consider the Inquiry's recommendation 
regarding promoting awareness among homeowners of 
the opportunity for direct access to purchase disaster-
only insurance, as provided for in the EQC Act by March 
2021. Promoting direct access may risk encouraging 
people to not take up standard home insurance and is 
related to existing Treasury work on the broader 
residential insurance market. 

7.4.1 Develop further and, where necessary and 
appropriate, formalise relationships with key 
workforces such as engineers and loss 
adjusters. 

EQC Accept The implementation of the proposed insurer model will 
see EQC delegating its claims management to private 
insurers which would enable more efficient and effective 
use of the limited suitably skilled resources available.  
EQC will commission an independent review of its 
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capacity and capability to identify any additional 
opportunities to improve by March 2021.  

7.4.2 Ensure access to a suitable qualified and 
trained workforce to manage claims ad 
undertake assessments, including retired 
personnel, in anticipation of a sudden and 
significant increase in workload.

   

7.4.3 Work with its staff to review what is being done 
to support their wellbeing. 

EQC Accept EQC has recently made a number of changes to better 
support staff wellbeing, the results of which have been 
reflected in recent staff engagement surveys.  
 
EQC will commission an independent review of its 
human resources processes and practices to identify any 
additional opportunities to improve by June 2021.  

7.4.4 Build channels for its staff to provide views to 
management and governance so that people 
are heard, views and proposals are seriously 
considered, and, where appropriate, acted 
upon. 

   

7.4.5 Evaluate the skills and attributes required of a 
workforce to engage with claimants following a 
natural disaster and apply these as criteria in 
the recruitment process. 

   

8.1.1 Develop a standing dispute resolution 
mechanism that is robust, accessible, timely 
and responsive to complainants, drawing on 
the experience of the Canterbury earthquakes, 
including the experiences of EQC and 
claimants; this may include enacting legislation 
to support such a mechanism. 

Treasury/MBIE Accept in 
principle 

A standing dispute resolution mechanism will ensure that 
Government is prepared for disputes arising from future 
major natural disasters. 
 
Treasury will lead on scoping this work with the support 
of MBIE as an immediate next step by the end of 2020. 
Any EQC-specific (as opposed to more generic) 
mechanisms would likely be included in the work to 
modernise the EQC Act. 

8.1.2 Support and ensure adequate resourcing of a 
community law service that provides free or 
low-cost legal advice to assist claimants in the 

MOJ Accept in 
principle, 
further 

Government accepts the need for increased funding of 
Community Law centres, as has been provided for in 
success Budgets, and commits to addressing this. 
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event of dispute with EQC, while ensuring any 
such service is sustainable and carries forward 
the important knowledge gained from events 
such as the Canterbury earthquakes.  

consideration 
on 
mechanism. 

Further consideration is required regarding the role of 
Community Law centres in supporting EQC claims. The 
role of Community Law centres in supporting EQC claims 
should be considered holistically, within the wider 
package of dispute resolution services available in these 
cases.  
 
MOJ will work with Treasury, MBIE, and other relevant 
agencies to undertake further policy work as outlined in 
response to recommendation 8.1.1. on the best 
mechanism for responding to a large influx of insurance-
related disputes following a natural disaster. The work 
will include consideration of the role of Community Law 
centres in this response. Scoping this work will be 
completed by the end of 2020.

8.1.3 Consider regulation of insurance advocates or 
those providing related services to claimants to 
provide assurance and clarity for claimants and 
to avoid predatory behaviour.  

MBIE/Treasury  Further 
consideration 
needed. 

The rise of insurance advocates appears to have been 
driven by the unique scale of the insurance event and a 
gap in the availability of alternative advice and advocacy 
services for claimants. Ensuring access to other 
alternative advice and advocacy services for claimants 
should mitigate the potential for harm in future. 
 
Treasury, MBIE and MOJ will lead further work on 
developing a robust, accessible, timely and responsive 
standing dispute resolution mechanism for claimants and 
ensuring adequate community law service resourcing as 
identified in Inquiry recommendations 8.1.1. and 8.1.2. 
Scoping this work will be completed by the end of 2020.  
 
Once those recommendations have been progressed, 
further consideration will be needed as to whether further 
intervention is needed to regulate insurance advocates.  
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8.1.4 Ensure that its [EQC] complaints procedures 
for both staff and claimants are professional 
and fit for purpose, with periodic independent 
assessment of their suitability and 
effectiveness.  

EQC Accept Improvements in EQC’s overall approach to dealing with 
claimants have already been made in response to the 
Canterbury earthquake sequence, such as the recent 
introduction of EQC’s ‘Customer Code’ to guide all 
interactions with customers to be measured in EQC’s 
Statement of Performance Expectations for 2020/2021. 
 
EQC will commission an independent review of its 
complaints processes to identify any additional 
opportunities to improve by March 2021. 
 
As part of implementing the proposed insurance model, 
EQC will provide insurers with documented processes, 
policies and other guidance to facilitate a consistent 
dispute resolution approach across both parties and 
leverage the existing dispute resolution channels and 
resources insurers already have in place. 
 
EQC’s approach to dealing with complaints will also be 
informed by work on dispute resolution mechanisms in 
response to 8.1.1.  
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Appendix Two: Issues raised by insurers during the 2015 consultation where no change is proposed    
 
Issue Reasons for retaining status quo
Definition of ‘insurable interest’   

Section 29 of the EQC Act provides that claims may only be made by 
people with an ‘insurable interest’.  While ‘insured person’ is defined in 
the EQC Act, an ‘insurable interest’ is not. EQC relies on operational 
policy to determine which parties have an insurable interest. The 
insurance sector supports defining an ‘insurable interest’ in legislation 
on the basis that it would provide certainty to insurers and claimants.  

The following parties are currently recognised as having an ‘insurable 
interest’: 

• the registered proprietor of the property (who is the legal owner) 

• anyone having an equitable interest in the property 

• where the property is leased, both the lessor and the lessee of the 
property 

• where the property is mortgaged, both the mortgagee and 
mortgagor of the property, and 

• if the property is subject to an unconditional sale and purchase 
agreement, the purchaser of the property (as well as the vendor).  

Including a definition of ‘insurable interest’ in the EQC Act, while it would 
provide clarity, also presents challenges. Where the definition is too broad, it 
may result in further disputes relating to its interpretation and application 
with associated negative impacts on claimants. Where the definition is too 
narrow, it may have the effect of excluding relevant claimants. It will also be 
less flexible and at greater risk of becoming misaligned with claimant 
circumstances over time.      
 
An alternative may be to remove the reference to an ‘insurable interest’ 
altogether and instead list the parties that may make a claim and have an 
entitlement to a payment.  However, this is likely to have similar challenges 
in ensuring the list of parties is neither too wide nor too narrow.    
 
In the absence of evidence of a significant problem in relation to the 
reference to ‘insurable interest’ in section 29, the Treasury recommends that 
it is retained. This will also ensure that who can claim and be paid is 
adaptable over time, allowing EQC to take the fairest approach to claimants 
in the circumstances. 

Declining a claim where an insurer has declined a claim  

Schedule 3 of the Act sets out the grounds on which EQC can decline a 
claim.  These include situations where the claim is fraudulent or where 
the claimant’s wilful act or negligence has contributed to the damage.  
The fact that a private insurer has declined the property owner’s claim 
is not in itself a ground for EQC declining a claim. To ensure that 
claimants can access funds to undertake repairs, we do not 

During the 2015 and more recent consultation, ICNZ was of the view EQC 
should be able to decline claims where the insurer has rejected a claim. This 
could result in situations where EQC accepts the EQC elements of a claim, 
and the overcap elements of that same claim are rejected by the insurer.  
 
While there is significant overlap between the situations in which insurers 
(under the insurance policy) and EQC (under Schedule 3 of the Act) may 
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recommend adding this as a ground. decline a claim, there may also be some differences, reflecting different 
objectives. Insurers are ultimately responsible to their shareholders, with the 
result that they view claims through a commercial lens. This is unlike EQC, 
a Crown entity, which is administering a statutory entitlement.  

Declining claims in relation to misrepresentation (Schedule 3, 
clause 3) 

 

Cabinet has agreed to a number of legislative changes to insurance 
contract law, including the misrepresentation grounds for declining a 
claim (DEV-19-MIN-0311 refers). The proposed changes to insurance 
contract law would allow insurers to avoid contracts, reject all claims, 
and retain premiums for material deliberate or reckless non-disclosure. 
Where the non-disclosure was not deliberate or reckless, the insurer 
would be able to avoid the contract but would have to return premiums, 
vary the policy terms, or reduce the claim amount. 
 
Schedule 3, clause 3 (e) provides that EQC may decline claims where 
the insured person makes a wilful and material misdescription of the 
property or a misrepresentation on any matter material to estimating 
the value of the property. This includes misrepresentations to EQC, its 
agents, and the insurance company concerned.  
 
Concerns have been raised that the proposed changes may not align 
well with the EQC scheme. EQC coverage attaches to fire insurance 
policies. If an insurer were to be able to avoid a contract in relation to 
misrepresentation or non-disclosure and repay the premium, there is a 
question regarding whether EQC cover would still apply. If EQC cover 
no longer applies, the question then becomes whether EQC should be 
obliged to refund the levy. In cases where a proportion of the policy 
applies, it is also unclear whether the EQC cover would still apply.   

An ‘insured person’ is a person “being entitled to the benefit of the contract 
of fire insurance in force in respect of that property”. If the fire insurance 
policy is avoided, then EQC cover would automatically cease. Where only 
part of an insurance policy was avoided, so long as there was a fire policy 
then EQC cover would continue.  
 
Current practice is for EQC to exercise its discretion under section 29(5) to 
make an ex gratia payment in relation to a property not insured under the 
EQC Act, but where the EQC levy has been paid. This includes situations 
where contracts are able to be avoided by insurers, but where in the 
circumstances it is appropriate for EQC to settle the claim.  
 
Section 15(b) provides that EQC can refund premiums or partial premiums. 
In a case where an insured person no longer held a valid EQC policy and 
was entitled to a refund or a partial refund from the insurer, the person could 
apply to EQC for a refund or partial refund.  
 
On balance, the combination of legislative provisions (requirements for an 
‘insurable interest’, reasons for declining claims and refunding premiums) 
and EQC operational practice will ensure that the EQC scheme and the 
proposed private contract insurance law reforms will continue to remain 
compatible. This position may need to be reviewed as the insurance 
contract law reform work progresses.  

 

 

 


	General Coversheet
	The Treasury
	Treasury Advice Related to Modernising the EQC Act  Information Release
	December 2021
	Information Withheld
	Copyright and Licensing
	Cabinet material and advice to Ministers from the Treasury and other public service departments are © Crown copyright but are licensed for re-use under Creative Commons Attribution 4.0 International (CC BY 4.0) [https://creativecommons.org/licenses/by...
	Accessibility


	EQC-T20202491 redacted.pdf

