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to be supplied 

[31] 9(2)(f)(ii) - to maintain the current constitutional conventions protecting collective and individual 
ministerial responsibility 

[33] 9(2)(f)(iv) - to maintain the current constitutional conventions protecting the confidentiality of advice 
tendered by ministers and officials 

[34] 9(2)(g)(i) - to maintain the effective conduct of public affairs through the free and frank expression of 
opinions 

[35] 9(2)(g)(ii) - to maintain the effective conduct of public affairs through protecting ministers, members of 
government organisations, officers and employees from improper pressure or harassment; 

[36] 9(2)(h) - to maintain legal professional privilege 

[37] 9(2)(i) - to enable the Crown to carry out commercial activities without disadvantage or prejudice 

[38] 9(2)(j) - to enable the Crown to negotiate without disadvantage or prejudice 

[39] 9(2)(k) - to prevent the disclosure of official information for improper gain or improper advantage 
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document refers to section 9(2)(a). 
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Reference: T2018/3612 MS-9-1 
 
 
Date: 5 December 2018 
 
 
To: Minister Responsible for the Earthquake Commission (Hon Dr Megan 

Woods) 
 
 
Deadline: Prior to Committee of the Whole stage of the EQC Bill 
(if any) 
 
 
Earthquake Commission Amendment Bill: Stuart Smith SOP 
 
The Earthquake Commission Amendment Bill (the EQC Bill) is currently before the 
House, and is expected to pass the Committee stage before the House rises for the 
year.   
 
On 4 December 2018, Stuart Smith MP lodged a Supplementary Order Paper (SOP) 
on the EQC Bill (SOP No 156).  The operative provision of the SOP proposes that “Any 
claim delivered to an insured person’s private insurer under subclause (6)(a) is to be 
deemed to have been delivered to the [Earthquake] Commission.”  The effect of this 
would be to deem that any claim lodged with a claimant’s private insurer is also lodged 
with EQC. 
 
This aide-memoire is for your information.  It has been produced under very short time 
frames.  EQC and PCO were consulted. 
 
The SOP appears motivated by a desire to improve claims handling interactions 
between EQC and insurers.  We share that aim. The 2015 Discussion Document, on 
our advice, included proposals that EQC claimants be required to lodge their claims 
with their private insurer, who would validate the claim before passing it onto EQC. 
 
However, leaving aside the details of the SOP, we consider addressing claims 
lodgement and handling issues in the current Bill is premature.  Those issues are best 
addressed once the EQC-initiated PwC review of the Kaikoura pilot is complete and the 
findings and recommendations of the Public Inquiry into EQC are known (that inquiry 
focuses on EQC operational and claims handling issues).  Legislating changes now will 
likely result in operational disruption and costs for both EQC and insurers, to put in 
place arrangements that will likely change again following the future EQC Bill.   
 
Officials also have concerns with the content of the SOP.  These include: 
 

1. The SOP deems claims lodged with private insurers to be lodged with EQC, but 
imposes no duty on insurers to pass the information onto EQC, nor any 
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sanctions for failing to do so.  So EQC would be treated in law to have received 
a claim that they did not.  This puts EQC in an invidious position, especially in 
light of the operational challenges noted under point 4 below. 

 
2. As drafted, the private insurer would be appointed as agent under the existing 

clause 7(5) of Schedule 3 of the EQC Act.  This provision includes within the 
scope of the agency both receiving and assessment of the claim (although not 
the settlement without EQC’s authority). It also allows for the expenses of the 
agent to be claimed from EQC, where they are incurred with the approval of 
EQC.  
 
Under the SOP the insurer may therefore be deemed an agent not only for the 
purpose of receiving claims but also potentially for investigating claims for all 
steps up to (but not including) settlement.  This has the potential to create 
disagreement and friction between EQC and insurers (and between insurers if 
they have differing views) regarding the reach of the deemed agency. 

 
3. Successfully implementing an agency model will require extensive 

arrangements to be implemented between EQC and insurers regarding 
systems capability, data governance, reporting, financial management, and cost 
recovery structures.  This will take many months and is not achievable within 
the timeframe proposed in the SOP of day after assent (and likely not possible 
by 1 July 2019). 

 
4. The SOP obligates insurers to become EQC agents.  While many insurers will 

welcome that, some likely will not.  Insurers that are unwilling to act as EQC 
agents could cause significant operational difficulties for EQC and affected 
claimants.  EQC would prefer to work with insurers on building collaborative and 
mutually beneficial arrangements.  
 

5. Unlike the other measures in the Bill, the SOP is not required in order to 
implement change.  Arrangements akin to what is proposed in the SOP can 
already be put in place under the current Act (and has been piloted with the 
2016 Kaikoura MoU referenced in the explanatory note of the SOP).  
 

6. PCO has also identified several technical issues with the SOP that would make 
its interpretation and implementation difficult and uncertain. 

 
 
 
 
 
Steve Cantwell, Principal Advisor, Earthquake Commission Policy, 
Helen McDonald, Manager, Earthquake Commission Policy,
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