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Treasury Report: EQC Amendment Bill: Further Advice on Extending 
Claims Filing Deadline Beyond 2 Years in 
Exceptional Circumstances 

Executive Summary 

This report responds to your recent request for advice on options for extending Earthquake 
Commission (EQC) claims deadlines beyond 2 years. 

Officials’ preferred option is to simply extend, or ideally remove, the 2 year time limit 
proposed in the Earthquake Commission Amendment Bill (the Bill).  This approach most 
closely aligns with the late claims provisions of the Insurance Law Reform Act, which apply to 
all other insurance claims in New Zealand.   

If, as discussed when we met, you wish to retain a distinction between claims made within 2 
years, and claims made in exceptional circumstances beyond 2 years, we recommend that 
the test for exceptional circumstances follow the tests for late claims currently used in the 
EQC Act (the Act) – namely that the natural hazard damage did not become apparent until 
well after the damage-causing event, or the insured person was unable by their absence, 
incapacity or by other disability to make a claim. 

Broadly, we see two implementation options for dealing with claims beyond 2 years; either: 

i. amend the Bill to include, and bring into effect, arrangements for post-two year claims 
(officials’ preferred option); or 

ii. amend the Bill to retain the powers in the current Act to bring into force by regulation 
the ability to accept late claims (i.e. beyond two years). 

Our preferred option likely requires Cabinet approval.  However, achieving Cabinet approval 
for changes to the Bill prior to lodging the Departmental Report with the Finance and 
Expenditure Select Committee (FEC) requires meeting challenging timeframes.  An 
advantage of the second option is it is a fairly minor change to the Bill that likely does not 
require a further Cabinet policy paper.   

If the latter approach is taken, consideration of whether or not to pass such a regulation can 
then either proceed on a slower path outside of the Bill’s timelines, or be considered if a 
sizable claims event occurs.   

Also, as requested, EQC has produced data on the breakdown of late claims (12 or more 
months late) received in 2018.  Of the 29 claims, a little over a third would be unaffected by 
any extension to claims filing deadlines as they were either already filed on time (3 claims) or 
are claims for damage not covered by EQC (8 claims).  Of the remainder, half relates to 
damage not visible or seen (which would be picked up under the proposed “not apparent” 
criterion), or damage that has worsened over time, e.g. initially minor cracking that has slowly 
worsened.  

We have not included options that involve the exercise of Ministerial discretion to accept or 
decline specific late claims.  Exercising a Ministerial discretion to the advantage or 
disadvantage of specific individuals is inconsistent with design principles of the Crown entity 
governance model.  
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All the proposals contained in the current Bill are forward-looking.  This report also asks if 
you want more advice on the retrospective extension of EQC claims lodgement deadlines.  
Given the tight deadlines for reporting back to FEC on the Bill, we recommend that any 
further advice on retrospective application be commissioned separately, with a view to 
implementing any resulting change using the existing regulation-making powers in the Act. 

Recommended Action 

We recommend that the Minister Responsible for the Earthquake Commission: 
 
Timing issues 
 
a Note that the deadline for delivering the Departmental Report on the EQC Amendment 

Bill (the Bill) to the Finance and Expenditure Select Committee is 30 July 2018; 
 
b Note that achieving Cabinet approval for any significant policy changes ahead of the 

Departmental Report going to FEC would require compressed Cabinet processes and 
timings; 

 
c Note that further changes to the claim notification period can be made after the current 

EQC Amendment Bill has passed (either by regulation, or as part of the envisaged 
future post-inquiry EQC amendment bill); 

 
Policy options 
 
d Agree that one of the following five options be the Government recommendation to 

FEC in the Departmental Report: 
 

Options that officials consider do not require new Cabinet policy approvals 
 

i. Bill status quo - Retain the proposed, hard 2 year deadline for claims as 
provided for in the current EQC Amendment Bill; or 

 
Agree/disagree  

 
ii. Amend the Bill to retain existing EQC Act late claims provisions that would 

permit making future regulations to: 
• enable EQC to accept late claims in specified exceptional circumstances 

(i.e. the natural hazard damage did not become apparent until well after the 
damage-causing event, or the insured person was unable by their absence, 
incapacity or by other disability to make a claim, and that the delay has not 
materially prejudiced EQC’s ability to assess the claim); and 

• specify any deadline for accepting such claims  
(this is officials’ preferred option if tight timings preclude seeking 
Cabinet approval of the Government recommendation included in the 
Departmental Report); or 

 
Agree/disagree 
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Options that officials consider likely require new Cabinet policy approvals  
 

iii. Amend the Bill to provide for a much longer timeframe - retain the proposed 
design of claims deadlines in the Bill, but extend the claims deadline well beyond 
2 years (e.g. up to 10 years); or 

 
Agree/disagree 

 
iv. Amend the Bill to remove the deadline for late claims - remove the 2 year claims 

deadline and do not specify a claims deadline, aligning with the approach taken 
in the Insurance Law Reform Act (officials’ preferred option); or 

 
Agree/disagree 
 

v. Amend the Bill to enable EQC to accept claims beyond 2 years in exceptional 
circumstances – introduce provisions based on existing EQC Act late claims 
provisions that would permit: 

• claims beyond 2 years in specified exceptional circumstances (i.e. the 
natural hazard damage did not become apparent until well after the 
damage-causing event, or the insured person was unable by their absence, 
incapacity or by other disability to make a claim, and that the delay has not 
materially prejudiced EQC’s ability to assess the claim); and 

• any specified deadline beyond 2 years to be extended in future by 
regulation; 

 
Agree/disagree. 
 

e Note that officials consider that option (ii) could be achieved without the need for new 
Cabinet policy decisions, as it merely retains, without making operative, existing 
inoperative EQC Act provisions that permit: 

• late claims in specified circumstances; and 
• the claims deadline to be extended by regulation. 

 
Commissioning a Cabinet Paper, if required 
 
If you choose any of options (iii), (iv) or (v): 
 
f Direct officials to prepare, for your consideration, a draft Cabinet paper reflecting your 

choice; 
 

Agree/disagree. 
 
g Indicate your preferred timing and process for that Cabinet paper; 
 
If you agreed to option (iii): 

 
Indicate what claims deadline you prefer for claims beyond 2 years; 
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Further Reporting on EQC claims deadlines 
 
h Note the measures regarding claims deadlines in the current Bill are forward-looking, 

so do not affect current claims; 
 
i Indicate if you would like more reporting and analysis on retrospective extension of 

EQC claims deadlines. 
 

Yes/ No 
 
 
 
 
 
 
 
Dasha Leonova 
Manager, Financial Markets and International 
 
 
 
 
 
 
Hon Dr Megan Woods 
Minister Responsible for the Earthquake Commission
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Treasury Report: EQC Amendment Bill: Further Advice on Extending 

Claims Filing Deadline Beyond 2 Years in 
Exceptional Circumstances 

Purpose of Report 

1. When we met you on 9 July 2018 to discuss the draft Departmental Report to the 
Finance and Expenditure Select Committee (FEC) on the EQC Amendment Bill (the 
Bill; T2018/1827 refers), you asked for advice on options for the acceptance of EQC 
claims after the 2 year deadline where there are exceptional circumstances.  This 
report responds to that request.   

Policy Problem/ Design Objectives 

2. Regarding objectives, we understand that, while you are generally comfortable with the 
proposed 2 year claims deadline and the ‘material prejudice’ provisions in the Bill, you: 

i. are concerned that the hard claims deadline may unreasonably prevent what 
would otherwise be legitimate EQC claims and create significant hardship for a 
small number of affected residential property owners; and 

ii. are seeking options to enable EQC claims to be accepted for assessment, in 
exceptional circumstances, after the 2 year deadline. 

3. Also, achieving Cabinet approval for changes to the Bill prior to lodging the 
Departmental Report with FEC requires meeting challenging timeframes.   

Recommended Solutions 

Officials’ preferred solution 

4. We recommend either extending or removing entirely the 2 year deadline currently 
proposed in the Bill.   

5. Removing the statutory deadline is our preferred solution, as that would align the EQC 
Amendment Bill with the provisions of the Insurance Law Reform Act which apply to all 
other insurance claims in New Zealand.  This option was raised by Dr Duncan Webb in 
his questions to officials during the FEC hearing on 27 June 2018.   

6. If you do not wish to leave the timeframe for EQC claim lodgement open-ended, the 
best option would be extending the deadline.  Given the objectives regarding capturing 
belatedly recognised natural hazard damage, experience from the Canterbury 
earthquakes suggest that the time extension would need to be lengthy.   

7. However, if you wish to maintain the 2 year deadline in the Bill, the best option would 
be adding a further “exceptional circumstances” test for claims made beyond 2 years.  

8. The exceptional circumstances option, while workable, would introduce further 
complexity into EQC’s assessment of late claims.  It is also less claimant-friendly than 
officials’ preferred approach.  This option is discussed in more detail below. 
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Option for accepting claims beyond 2 years in exceptional circumstances 

9. We have identified an exceptional circumstances solution that we consider requires 
minimal policy work and can be developed in time to be included in the Departmental 
Report and, if accepted by FEC, the reported-back Bill.  We see this proposal as 
relatively low-risk, as it draws on existing provisions in the Act.   

10. We recommend amending the Bill to retain an existing provision in the Act regarding 
late claims that the Bill as currently drafted removes.  Our proposal is that the 
conditions imposed by this provision would apply to claims after the proposed 2 year 
deadline.   

11. This proposal results in the following structure of EQC claims acceptance processes: 

• up to 3 months – all claims lodged within this time are assessed to determine 
presence of covered natural hazard damage; 

• between 3 months and 2 years – all claims lodged within this time are assessed 
to determine the presence of covered natural hazard damage.  A claim may be 
declined if the delay has materially prejudiced EQC’s ability to assess the claim 
(EQC discretion); and 

• after 2 years – all claims lodged after this time are first evaluated to determine if 
they meet the test for “exceptional circumstances” (EQC discretion).  If the claim 
does not arise from exceptional circumstances, it is declined.  If the claim does 
arise from exceptional circumstances, the claim is assessed to determine the 
presence of covered natural hazard damage.  Claim may be declined if the delay 
has materially prejudiced EQC’s ability to assess the claim (EQC discretion).  

12. We propose that the test for exceptional circumstances follow the tests for late claims 
currently used in the Act – namely that the natural hazard damage did not become 
apparent until well after the damage-causing event, or the insured person was unable 
by their absence, incapacity or by other disability to make a claim (the Act’s current 
provisions are discussed in more detail in the next section of this report).   

13. These grounds could in principle be extended or reduced, or include more general 
language, for instance “…or other exceptional circumstances.”  As the current Bill 
focuses on a small number of interim reforms, we suggest retaining the current tests 
substantially unchanged, pending a fuller policy process associated with developing a 
Government response to the statutory inquiry and a future EQC amendment bill.  The 
future policy process would be able to take account of any operational impacts 
observed, e.g., changes in claim lodgement behaviour, including a more detailed 
understanding of late claim characteristics. 

Implementation Options for Claims beyond 2 Years  

14. We see two implementation options for dealing with claims beyond 2 years; either: 

i. amend the Bill to include, and bring into effect, arrangements for post-two year 
claims; or 

ii. amend the Bill to retain the powers in the current Act to bring into force by 
regulation the ability to accept late claims (i.e. beyond two years). 
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15. A process advantage of the second option is it is a fairly minor change to the Bill that is 
consistent with previous Cabinet policy decisions (as it amends the Bill to retain an 
existing feature of the EQC Act that was not addressed in previous Cabinet papers and 
decisions on this Bill).  Therefore it would not appear to require a further Cabinet policy 
paper.  Consideration of whether or not to pass such a regulation can then either 
proceed on a slower path outside of the Bill’s timelines, or be considered if a sizable 
claims event occurs. 

Claims Deadlines under the Existing EQC Act 

16. Schedule 3(7) of the Act includes the following provisions regarding claims deadlines: 
“7 Reporting of claims 
 
(1) On the occurrence of any natural disaster damage to any property insured 
under this Act, the insured person shall at his or her own expense— 
(a) within 30 days (or such longer time as may be prescribed by regulations 
made under this Act) give notice thereof, either orally or in writing, to the 
Commission; 
…  
(2) Notwithstanding subclause (1), if natural disaster damage is not 
immediately apparent, or if the insured person is unable by his or her absence 
or incapacity, or by other disability suffered by him or her and proved to the 
satisfaction of the Commission, to give notice, or deliver a claim to the 
Commission, at or within the required time, it shall be sufficient compliance 
with this clause for notice to be given to the Commission as soon as the 
natural disaster damage is apparent or the insured person is able to do so, so 
long as the notice is given within 3 months (or such longer time as may be 
prescribed by regulations made under this Act) after the natural disaster 
damage has taken place, and the Commission is not prejudiced by the lapse 
of time.” 

 

17. Following the Canterbury earthquakes, in 2010 the 30 day deadline in 7(1) was 
extended by regulation to 3 months.  Therefore 7(2) is no longer operative.  The Bill 
amends the deadline in 7(1) to 3 months, and replaces 7(2) with the 2 year claims filing 
deadline, subject only to the material prejudice test. 

End-date for late claims 

18. If you are comfortable with moving away from the 2 year deadline for late claims in the 
Bill, we recommend that the provisions regarding claims lodged after 3 months be 
open-ended (i.e. no specified date beyond which claims would be ruled out of time).   

19. This approach reflects the Insurance Law Reform Act, which specifies no particular 
claims deadline.  The effect of this is that private insurer claims deadlines are 
determined by reference to the time limits set out in the Limitation Act 2010, usually 6 
years but sometimes longer.   

20. However, EQC’s current publically-stated position is that for EQC claims, the Limitation 
Act runs from when EQC settles or declines a claim, not from the date of the relevant 
damage-causing event.  Therefore the Limitation Act would not time-bar late EQC 
claims.   
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21. If you do not wish to leave the timeframe for EQC claim lodgement open-ended, we 
recommend simply extending the deadline.  Given the objectives regarding capturing 
belatedly recognised natural hazard damage, experience from the Canterbury 
earthquakes suggest that the time extension would need to be lengthy.   

Operational implications of extending claims filing deadlines beyond 2 years  

22. The intention of the extending the time limit for claims lodgement is to provide 
additional flexibility to allow losses arising from natural hazard damage to be 
considered by EQC beyond the current 3 month cut-off.  Inevitably this will result in 
additional claims assessment and settlement costs for EQC. However, while current 
claims volumes beyond 2 years are very low, based on the current limited information 
available it is difficult to know the implications for claims volumes and costs if the late 
claims rules change.   

23. EQC has a number of options on how it chooses to respond to specific events as has 
been demonstrated through the Kaikoura event pilot.  The choice of operating model 
could create potentially conflicting incentives on the assessment of claims received 
after 3 months.  As an example of this, we are aware that some private insurance 
policies respond to natural hazard claims on the basis of whether EQC accepts liability, 
i.e., if EQC declines cover, so does the private insurance policy.  If private insurers 
were assessing EQC claims, this feature may result in a potential conflict of interest for 
claims after three months, if private insurers were looking to limit their own “over-cap” 
liability.   

24. On the other hand, in an outsourced claims management environment there may be 
incentives to assess longer-dated claims more favourably in order to build an insurer’s 
brand, particularly where all the costs of assessment and settlement are carried by 
EQC.  Both situations would need to be carefully managed. 

25. Over time there may also be unintended consequences of this change.  Under any of 
the proposals being considered, future home owners will be able to claim for natural 
hazard-related damage even if there was no previously reported damage.  This may 
create incentives for pre-purchase due diligence to link identified building issues to 
previous natural hazard events, e.g., builders reports on house purchases may begin to 
include ‘as standard’ a section on “Possible unreported historic natural hazard 
damage”.  From EQC’s perspective, each claim needs to be directly linked to a specific 
loss-causing event, so there may be limited financial costs arising from settlements, 
however, our expectation is that there will be an increase in claims arising from this. 

26. Notwithstanding these issues, officials support extending the deadline beyond two 
years.  Ongoing monitoring of long-dated claims will be undertaken, and, if specific 
issues arise from the implementation of these proposed changes, further policy or 
operational calibration may be required in future.  

Impact on claims for damage that exists today 

27. All the proposals contained in the current Bill are forward-looking.  The extension of the 
lodging of claims to 2 years would apply to events that happen after the Bill is enacted.  
Therefore, assuming this proposals considered in this paper retains that approach, 
adopting it would not affect late claims for damage that occurred prior to the Bill being 
enacted, e.g. late claims for damage potentially caused by the Canterbury 
earthquakes. 
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28. If you want more advice on the retrospective extension of EQC claims lodgement 
deadlines, we recommend that you commission separate advice on that issue, with a 
view to implementing any resulting change using the existing regulation-making powers 
in the Act.  We recommend that approach, as the retrospective capture of previously 
declined claims raises a raft of complex operational, financial, contractual and equity 
implications that would take some time to work through – longer than the time available 
before the Departmental Report on the Bill to needs to be with FEC.  

Advice on Options using a Ministerial Discretion 

29. When we met on 9 July 2018 you asked that we provide advice on a Ministerial 
discretion for accepting exceptional claims beyond 2 years.  We advise against any 
option that relies on exercise of Ministerial discretion to benefit or disadvantage 
individual claimants.   The Crown entity model is designed to provide mechanisms for 
Ministers to direct entities in accordance with government policy and strategic 
operational decisions, such as the removal of silt and debris in from properties in 
Edgecumbe regardless of insured status, or unclaimed damage, while keeping 
operational decisions affecting specific individuals at arms-length from responsible 
Ministers.   

30. The Crown Entities Act addresses this directly: 
“113 Safeguarding independence of Crown entities 
 
(1) This Act does not authorise a Minister to direct a Crown entity, or a 
member, employee, or office holder of a Crown entity,— 

(a) in relation to a statutorily independent function; or 
(b) requiring the performance or non-performance of a particular act, or 
the bringing about of a particular result, in respect of a particular person 
or persons. 

(2) … 
(3) This section applies to all Ministerial directions given under this Act...” 
 

31. While the legislation of a specific Crown entity can differ from, and supersede, the 
generic provisions of the Crown Entities Act, the existence of the Crown Entities Act 
provisions implies a high threshold to moving away from them. 
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Data on Late Claims 

32. Following our meeting on 9 July you asked if EQC had data on the reasons for the late 
claims listed in the Treasury Report and draft Departmental Report discussed at that 
meeting (T2018/1827 refers).  EQC does not routinely categorise that data.  Following 
your request EQC manually examined the claims files for the 29 claims received so far 
for 2018 that were listed as out of time by more than 12 months.  This data was chosen 
as it is the most accurate EQC has on out of time claims.  EQC considers it is likely to 
broadly reflect patterns in past years as well. 

 

Reason for Late Claim No. of Claims 
Damage Not visible/seen 6 
Damage worsened over time 4 
Unaware damage could be earthquake related 3 
Claim lodged due to insurer advice 1 
Damaged before property was purchased 1 
Reason for lateness of claim unclear 3 
Sub-total: late claims  18 

Damage not covered by EQC 8 
Claim not out of time 3 
Sub-total: claims where lateness would not matter 11 

Total 29 

 

33. Of the 29 claims, a little over a third would be unaffected by any extension to claims 
filing deadlines as they were either already filed on time (3 claims) or are claims for 
damage not covered by EQC (8 claims).  Of the remainder, half relates to damage not 
visible or seen (which would be picked up under our proposed “not apparent” criterion), 
or damage that has worsened over time, e.g. initially minor cracking that has slowly 
worsened.  

Next Steps 

34. The changes to the Bill proposed in the current draft Department Report, and agreed 
with you on 9 July 2018, are relatively minor.  We would not see those requiring 
Cabinet approval.   

35. Amending the Bill to enable claims to be lodged with EQC after the Bill’s current 2 year 
deadline would be a more material change, probably requiring Cabinet approval.     

36. When we met we anticipated needing to lodge the Departmental Report with FEC by 
23 July 2018.  The Clerk of the Committee has since advised that the lodgement 
deadline of the Departmental Report has been deferred 1 week, to 30 July 2018, with 
FEC now considering the Departmental Report on 1 August. 
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37. Therefore if a Cabinet decision is required prior to the Departmental Report being 
lodged with FEC, the proposal would need to be considered by Cabinet on 23 or 30 
July – with 30 July being the same day the Departmental Report is required to be 
lodged with FEC. 

38. The below table outlines timings and processes for Cabinet papers under usual 
timelines.  These timings are difficult at best.  We would like to discuss with you options 
for compressing the timetable.   

 

Step Cabinet on 23 July 
Option 

Cabinet on 30 July Option 

Via DEV Ctte Straight to Cabinet 

Cab paper consultation 
(allowing 7 days before 
lodgement) 

12 July 12 July 19 July 

Cab paper lodged with 
Cab Office 

19 July 19 July 26 July 

DEV Committee None (recess) 25 July - 

Cabinet 23 July 30 July 30 July 

Report lodged with FEC 30 July 30 July 30 July 

 

39. An alternative would be to not include the changes in the Departmental Report, and 
make the changes to the Bill by way of a Supplementary Order Paper at the Committee 
of the Whole phase of the Bill.  That would allow a more considered Cabinet process, 
while losing the benefit of Select Committee consideration of the new provisions.  We 
would recommend, if possible, including the proposals in the Departmental Report. 

Consultation 

40. The Earthquake Commission has been consulted in the development of this report and 
agrees with this report’s recommendations.   

41. Other stakeholders that have expressed strong views on claims filing deadlines are he 
Insurance Council of New Zealand (ICNZ) and insurers (both preferring shorter claims 
filing deadlines), and the Ombudsman and the Human Rights Commissioner (both 
preferring longer claims filing deadlines).  We have not consulted these stakeholders 
on the proposals in this report as we consider their positions are already well 
understood.  We anticipate that ICNZ and insurers would react less strongly to the Bill 
retaining the existing regulatory power to extend the claims filing deadlines for claims 
meeting the “exceptional circumstances” tests, than to the Bill actively extending the 
claims filing deadlines beyond 2 years.  
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