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Treasury Report:  Canterbury Earthquake (Earthquake Commission Act) 
Order 2012 submission to Cabinet 

Date: 27 March 2012 Report No: T2012/518 

Action Sought 

 Action Sought Deadline 

Minister responsible for the 
Earthquake Commission  

(Hon Gerry Brownlee) 

sign the attached Cabinet paper 
accompanying the Earthquake 
Recovery (Earthquake Commission 
Act) Order 2012 

sign the attached Advice Sheet to 
the Governor-General 

sign the attached letter to the 
Convener of the Canterbury 
Earthquake Recovery Review Panel 

10am, Thursday 29 March. 

Contact for Telephone Discussion (if required) 

Name Position Telephone 1st Contact

Marianna Kennedy Analyst  

Tom Hall Manager     
 

Minister responsible for the Earthquake Commission’s Office Actions (if 
required) 

Liaise with Cabinet Office to submit Cabinet Paper, Order in Council and Advice Sheet. Ensure the Review 
Panel’s Report is notified as required. Send the attached letter to the Convener of the Review Panel.  
 
 
 
 
Enclosure: Yes (Cabinet Paper - Canterbury Earthquake (Earthquake Commission Act) 
Order 2012:2199939)  (EQC OiC - Further Letter to Review Panel:2300759)  

 

[23]

[23]

[39]

[39]
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27 March 2012  

Treasury Report: Canterbury Earthquake (Earthquake Commission 
Act) Order 2012 submission to Cabinet 

 
1. The attached Cabinet paper seeks authorisation to submit the Canterbury Earthquake 

(Earthquake Commission Act) Order 2011 to the Executive Council.  
 
Parliamentary Council Office Certification 
 
2. Parliamentary Council Office have certified the Order, 

 
 
Review Panel 

 
3. The Canterbury Earthquake Recovery Review Panel has issued its report endorsing 

the Order. 
 

4. The Panel asked that EQC provide regular reporting on progress, which we understand 
is sent to you on a regular basis. The Panel asked that it receive copies of this 
reporting, and we recommend that you ask EQC to forward the report to the Panel in 
accordance with this request.  

 
5. The Panel also asked that the Order in Council be reviewed in two years time. We 

propose that you direct EQC and the Treasury to jointly report to you in two years time 
on the continued appropriateness of the Order. 

 
6. The attached letter is a response to the Review Panel’s report for your signature. 
 
Timing 
 
7. We recommend that you submit the attached Cabinet paper for consideration on 

Monday 2 April.  
 

8. EQC advise that the timing of the Order is particularly relevant for the provision 
allowing it to invoice for excesses in the case of repair-settled claims. We understand 
that repairs are being completed at a rate of 80 per day and EQC would like to make its 
customers aware of the excess cost (of between $200 and $4000) as soon as possible. 

 

 

[36]
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Recommended Action 

We recommend that you: 
 
a agree to submit the attached Cabinet paper and Order in Council for consideration on 

Monday 2 April. 
 
 Agree/disagree. 
 
b direct EQC to forward its repair progress reports to the Secretary of the Canterbury 

Earthquake Recovery Review Panel.  
 

Agree/disagree. 
 

c sign the attached letter  to the Convener of the Canterbury Earthquake Recovery 
Review Panel. 
 
Agree/disagree. 

 
 
 
 
 
Tom Hall 
Manager, Earthquake Coordination Team 
 
 
 
 
 
 
Hon Gerry Brownlee 
Minister responsible for the Earthquake Commission 
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Office of the Minister responsible for the Earthquake Commission 
 

 
 
 
Chair 
CABINET 
   
Canterbury Earthquake (Earthquake Commission Act) Order 2012  

 
Proposal 
 
1. This paper seeks authorisation to submit the Canterbury Earthquake (Earthquake 

Commission Act) Order 2012 to the Executive Council. 
 
Background  
 
2. Following the 4 September 2010 earthquake, the Government agreed to 

establish a Project Management Office (PMO) to manage residential repairs to a 
high standard, maintain the quality of Canterbury housing stock, and control 
construction costs and inflation. This is consistent with the Government’s overall 
objectives for a timely and coordinated rebuild.  
 

3. The establishment of the PMO to reinstate around 100,000 residential buildings 
has created difficulties for the Earthquake Commission (EQC) in meeting two 
sections of the Earthquake Commission Act 1993 (the Act), namely the 
requirements to settle claims within one year and to only pay the amount for 
which EQC is liable less the excess. 
 

4. On 19 September 2011, Cabinet: 
 

4. agreed to suspend the deadline for settlement in the case of reinstatement 
to achieve the objectives of the managed repair process; and 
 

9. agreed to empower EQC to invoice owners for excess amounts in the case 
of reinstatement where existing methods of retrieving payment are not 
appropriate;  

 
[CBC MIN (11) 9/11 refers] 

 
5. These changes will not affect EQC’s discretion as to whether to settle by 

payment or reinstatement.  
 
6. Following legal advice, it was determined that the Canterbury Earthquake 

Recovery Act 2011 (CER Act) was the appropriate vehicle for making these 
changes (rather than the Earthquake Commission Act 1993), as they are 
intended to be specific to the managed repair process established in response to 
the Canterbury earthquakes.   
 

7. This paper seeks authorisation to submit the Canterbury Earthquake (Earthquake 
Commission Act) Order that reflects the policy decisions noted in paragraph 4 to 
the Executive Council. 
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Timing and 28-day rule 
 
8. I propose that the Order be submitted for consideration by Executive Council on 

26 March 2012. The Order will then be deemed to have come into force on 4 
September 2011. 
 

9. A waiver of the 28-day rule is sought on the grounds that section 75 of the CER 
Act expressly provides that an order may come into force before the date on 
which it is made (but not earlier than 4 September 2010).  This is consistent with 
the premise that the 28-day rule may be waived where the regulations are made 
in response to an emergency or where early commencement is necessary to 
comply with statutory obligations. 
 

Compliance 
 
10. The regulations comply with the: 

 
• principles of the Treaty of Waitangi; 
• rights and freedoms contained in the New Zealand Bill of Rights Act 1990 

and the Human Rights Act 1993; 
• principles and guidelines set out in the Privacy Act 1993; 
• relevant international standards and obligations; and 
• Legislation Advisory Committee Guidelines: Guidelines on Process and 

Content of Legislation. 
 
Regulations Review Committee 
 
11. There are no grounds for the Regulations Review Committee to draw the 

regulations to the attention of the House under Standing Order 315. 
 

Certification by Parliamentary Counsel  
 
12. The draft regulations were certified by Parliamentary Counsel as being in order 

for submission to Cabinet on the basis of Crown Law Office advice, and are 
subject to waiver of the 28-day rule and to the Governor-General being satisfied 
that the requirements of sections 71, 73 and 74 of the Canterbury Earthquake 
Recovery Act 2011 have been met. 

 
Other matters 
 
Cross-Party Forum 
 
13. The Order in Council has been reviewed by the CER Act cross-party forum. 

Feedback indicated that members prefer an extension to the settlement 
timeframe, rather than an indefinite suspension. 
 

14. In fact, the sun-setting mechanism in the CER Act has the effect of suspending 
the requirements for a finite period. The Order is proposed to be made under 
section 71 of the CER Act and therefore, under s 93 of the same Act, the 
regulations will expire when the Act does, on 18 April 2016. 
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15. EQC has a responsibility to customers, insurers, reinsurers and ultimately 
taxpayers to ensure reinstatement occurs promptly. This responsibility, the 
requirement under the Order to carry out repairs “as soon as reasonably 
practical”, and the sun-setting mechanism together provide strong incentives for 
EQC to manage repairs as quickly as feasible. 
 

Canterbury Earthquake Recovery Review Panel 
 
16. The Order in Council has been reviewed by the Canterbury Earthquake Recovery 

Review Panel (Panel).  The Review Panel has confirmed that, in its view, the 
draft Order is necessary, expedient and meets the purposes of the CER Act.  
 

17. The Panel expressed concern about the retrospective nature of the proposal but 
agreed that the Order commence on the date specified given the unique 
circumstances of the case. 

 
18. The Panel sought assurances that EQC provide regular reporting on progress, 

which I can confirm takes place, and asked that it be allowed to receive this 
reporting. The Panel also recommended that the Order be reviewed in two years 
time. I have directed EQC and the Treasury to jointly report to me in two years 
time on the continued appropriateness of the Order. 

 
Regulatory impact analysis 
 
19. A Regulatory Impact Statement (RIS) was prepared and submitted at the time 

that Cabinet approved the policy relating to the regulations. The information and 
analysis summarised in the RIS was assessed to partially meet quality assurance 
criteria (CBC Min (11) 9/1 refers). 

 
Consultation 
 
20. EQC has been consulted during the drafting of the Order.  
  
Publicity 
 
21. As required by the CER Act, I will publicly notify the Panel’s recommendations on 

the draft Order and will present the Panel’s report and recommendations to the 
House of Representatives. 
 

22. The Order will be published in the Gazette after approval by the Executive 
Council. Any additional publicity required will be jointly coordinated by the 
Minister of Finance and the Minister for Canterbury Earthquake Recovery.  
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Recommendations 
 
23. I recommend that Cabinet: 
 

1 note that on 19 September 2011 Cabinet agreed to:  
 

a. suspend the deadline for cash settlement in the case of reinstatement 
to achieve the objectives of the managed repair process; and 
 

b. empower EQC to invoice owners for excess amounts in the case of 
reinstatement where existing methods of retrieving payment are not 
appropriate. 

 
[CBC Min (11) 9/1 refers] 

 
2 note that the Canterbury Earthquake (Earthquake Commission Act) Order 

2012  gives effect to the decision referred to in recommendation 1 above;  
 

3 note that in accordance with section 73(2) of the Canterbury Earthquake 
Recovery Act 2011 the Order in Council has been reviewed by the 
Canterbury Earthquake Recovery Review Panel; 

 
4 note that the Canterbury Earthquake Review Panel has confirmed that, in 

its view, the draft Order is necessary, expedient and meets the purposes of 
the Canterbury Earthquake Recovery Act 2011; 

 
5 note that I have directed EQC and the Treasury to jointly report to me in 

two years time on the continued appropriateness of the Order, in 
accordance with the recommendation of the Canterbury Earthquake 
Review Panel; 
 

6 note that s74(1) of the Canterbury Earthquake Recovery Act 2011 requires 
that the relevant Minister must, before recommending the making of an 
Order in Council under section 71: 

 
a. take into account the purposes of the Act; and 

 
b. have regard to the recommendations of the Canterbury Earthquake 

Recovery Review Panel. 
  

7 note the advice of the Minister responsible for the Earthquake Commission 
that these requirements have been met; 
 

8 note that a waiver of the 28-day rule is sought; 
 

a. so that the Canterbury Earthquake (Earthquake Commission Act) 
Order 2012 is deemed to have come into force on 4 September 2011; 

 
b. on the grounds that:  

i. section 75(3) of the Canterbury Earthquake Recovery Act 2011 
authorises the making of retrospective Orders in Council;  

ii. the Order is made in response to an emergency; and 
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iii. early commencement is necessary to comply with statutory 
obligations. 

 
9 agree to waive the 28-day rule so that the Order is deemed to have come 

into force on 4 September 2011; 
 

10 authorise submission to the Executive Council of the Canterbury 
Earthquake (Earthquake Commission Act) Order 2012; 

 
   
  
 
 
 
Hon Gerry Brownlee 
Minister responsible for the Earthquake Commission 
 
Date 



CAB 100/2011 

 

Consultation on Cabinet and Cabinet Committee Submissions 
Certification by Department: 
Guidance on consultation requirements for Cabinet/Cabinet committee papers is provided in the 
CabGuide (see Procedures: Consultation): 
http://www.cabguide.cabinetoffice.govt.nz/procedures/consultation 

Departments/agencies consulted: The attached submission has implications for the following 
departments/agencies whose views have been sought and are accurately reflected in the 
submission: 
Earthquake Commission. 

Departments/agencies informed: In addition to those listed above, the following 
departments/agencies have an interest in the submission and have been informed: 
 

Others consulted: Other interested groups have been consulted as follows:  
 

Name, Title, Department:  

Date: 
      /     /      

Signature 

 
Certification by Minister: 
Ministers should be prepared to update and amplify the advice below when the submission is 
discussed at Cabinet/Cabinet committee. 

The attached proposal: 
Consultation 
at Ministerial 
level 

 has been consulted with the Minister of Finance 
 [required for all submissions seeking new funding] 

 has been consulted with the following portfolio Ministers:       
 did not need consultation with other Ministers 

Discussion 
with National 
caucus 

 has been or   will be discussed with the government caucus 
 does not need discussion with the government caucus 

Discussion 
with other 
parties 

 has been discussed with the following other parties represented in 
Parliament: 
  Act Party   Maori Party   United Future Party 
  Other [specify]       

 will be discussed with the following other parties represented in Parliament: 
  Act Party   Maori Party   United Future Party 
  Other [specify]       

 does not need discussion with other parties represented in Parliament 
Portfolio 
      

Date 
      /     /      

Signature 
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