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Date:  11 February 2011 CM-1-3-15-1 

 

To: Minister of Finance 

AIDE MEMOIRE: EQC MOU PROGRESS 

Purpose: To advise you on the current issues delaying the finalisation of the 
Memorandum of Understanding (MoU) with Waimakiriri District Council (WDC). 

WDC is seeking indemnity from future, unquantifiable and unknown risks which is 
stalling the MoU negotiations.  Given that this could result in further delays to the land 
remediation work being progressed, we are suggesting potential options to progress 
this.   

Context: The MoUs were expected to be signed on 9 February 2011 (T2011/108 
provided an update on MoU progress).  However, on 8 February 2011, the negotiations 
between the EQC and WDC broke down with WDC unhappy with the potential liability it 
may face from third parties and is seeking for the EQC to indemnify it before it signs 
the MoU.  EQC considers that the Crown should indemnify either directly or through a 
back to back as the Board does not want to accept unfunded liability.  The risks have 
not been quantified and have broadly been described as: flooding due to water being 
trapped by walls; adjacent properties not protected; and settlement over time causing 
damage.  The EQC has since contracted Tonkin & Taylor (T&T) to find out the type of 
risks WDC are concerned about, and T&T’s advice indicates that there is very low risk 
of performance failure and a low probability of WDC’s risks occurring. 

These risks do not include the business-as-usual risks that WDC carry, such as risks 
falling out of resource consents and building consents, or risks emerging from poor 
performance/failure and negligence of contractors. We understand that WDC believe 
that because of their low rating base the likelihood of an adverse event occurring, 
because of the work undertaken by the EQC and/or its contractors (even though its 
share is $40m of the total project cost), would cause it severe financial distress.  

Analysis: The Treasury does not consider that the Crown should indemnify WDC for 
the following reasons and advise you against it, should it come to that: 

• the risks are unknown, unquantifiable, unmanageable and may not eventuate;  

• we consider that the Councils are best placed to manage these risks; 

• it raises precedence issues (wider than those related to natural disasters); and 

• the Crown would be obliged to offer the same conditions to CCC, as we understand 
that WDC has spoken to Christchurch City Council (CCC) about this issues so.  
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However, there is a high probability of these negotiations stalling even further because 
all parties are holding a hard line.  We are aware that some parties may be anticipating 
that the solution is for the Crown to indemnify against the liability, and so the Treasury’s 
advice to you on indemnity may not be appreciated and could lead to the negotiation 
stalling further with WDC.   

Our view is that WDC is getting an immediate “windfall” benefit to its local community 
from the land remediation (through Cabinet’s decision to appropriate an additional 
funding of $140 million).  Therefore it is reasonable to assume that WDC should wear 
this low probability risks, as CCC does rather than holding up the land remediation 
works from commencing. 

Options to progress: EQC has confirmed that, from its perspective, the negotiations 
can progress no further and therefore, the EQC considers that it must try to come to an 
agreed solution, in terms of indemnifying WDC.  Such an agreed solution may include 
EQC indemnifying the work, or WDC not explicitly retaining the liability, but varying the 
escalation clause in the MoU to capture significant potential failure of the land 
remediation in the future, as soon as it is identified as a potential issue.  However the 
likely outcome is for EQC to offer an indemnity.  To do so, the Crown must direct EQC 
to allow it to use the NDF for this purpose, as neither legislation nor the current 
direction anticipates this. 

As a means of complementing the above, EQC have tabled this with the Earthquake 
Recovery Commission to assist in the MoU negotiations by discussing the issue with 
the Mayor of WDC (David Ayers).  The message could include: 

1. The low risk of these eventuating has been agreed by all parties concerned and the 
Councils are best placed to manage the risks.   

2. Indemnity is not desirable for the Crown and the scenario under consideration does 
not meet the high threshold for the Crown to issue an indemnity.  

3. The benefits to the wider community of Cabinet’s decision to fund land remediation 
is currently being held up by WDC. 

4. The opportunity cost of delaying the project even further has not been taken into 
account by WDC.  

However, should this result in land remediation not beginning, Ministers may decide to 
consider some form of indemnity to progress this, the Treasury could do further work in 
advising you on a possible framework that would limit the Crown’s risk in the long-run. 

Ultimately, as Minister of Finance, you could choose to indemnify if it is deemed to be 
necessary or expedient in the public interest to do so.  

Peter Mellor, Senior Advisor, COMU, 

Diana Solomon, Analyst, COMU,
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Andrew Blazey, Manager, COMU,  
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