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Treasury Report:  Southern Response [Legally privileged] 

Date:   Monday 27 January 2020   Report No: T2020/89 

File Number: CM-1-3-112-1 (Planning and 
Monitoring) 

Action sought 

  Action sought  Deadline  

Hon Grant Robertson 

(Minister Responsible for the 
Earthquake Commission) 

Indicate your preferences regarding a proactive 
package for Southern Response policyholders in a 
similar position to that of the Dodds 

Agree that Treasury should prepare a draft paper for 
you to take to Cabinet 

Agree to forward a copy to the Attorney General 

5 February 2020 

Hon Dr Megan Woods 

(Minister for Greater 
Christchurch Regeneration) 

Indicate your preferences regarding a proactive 
package for Southern Response policyholders in a 
similar position to that of the Dodds  

Agree that Treasury should prepare a draft paper for 
you to take to Cabinet 

Agree to forward a copy to the Attorney General 

5 February 2020 

Contact for telephone discussion (if required) 

Name Position Telephone 1st Contact 

David Stanley Principal Advisor, 
Commercial Performance 

 

Lars Piepke Acting Manager, 
Commercial Performance 

 

Minister’s Office actions (if required) 

Return the signed report to Treasury. 

Forward a copy of this report to the Attorney General (if Ministers agree) 
 

Note any 
feedback on 
the quality of 
the report 
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Treasury Report:  Southern Response [Legally privileged] 

Executive Summary 

In light of certain litigation currently faced by Southern Response Earthquake Services 
Limited (Southern Response), the Minister Responsible for the Earthquake Commission has 
asked that officials review and, if necessary, update the options open to the Crown which 
support the Crown’s objective of achieving full and final resolution of Canterbury earthquake 
insurance issues. 
 
Southern Response is defending litigation in which claimants who, prior to 1 October 2014, 
cash settled claims for damage to their residential property, are seeking further payments. 
The litigation comprises a test case (Dodds) and a class action (Ross).1 Both sets of 
claimants say that Southern Response should have disclosed to them information it held 
about the assessment of certain costs associated with the rebuilding (or repair) of their 
properties. This information was contained in a Detailed Repair/Rebuild Analysis (DRA), a 
document recording the features of the house, the earthquake damage observed by 
Southern Response’s agent, Arrow International Ltd (Arrow) and Arrow’s estimates of the 
costs to repair or rebuild the house. The ‘office use’ section of the DRA, which was not 
provided to policyholders, included items that Southern Response considered were not 
policyholder entitlements under the terms of their policy. Southern Response and the 
Treasury estimate that around 3,000 policyholders may be in a similar position to the Dodds 
(and the Rosses),  

 

The underlying issues leading to these proceedings arose due to inconsistencies in the way 
Southern Response claimants were treated prior to and post the decision in Avonside 
Holdings Limited v Southern Response (the Avonside case). One policy option the Crown 
might consider to address this is whether to proactively offer settlements to affected 
policyholders. 
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Options regarding a proactive package  

The key options for you to consider are: 
 
• whether or not to have a proactive package and,  
• if there is to be a proactive package, whether it should be announced and implemented 

before or after the Court of Appeal decision in Dodds and/or the opt-in/opt-out decision 
in the Ross case2  

 
These options are discussed in paragraphs 22 to 33 of the report. The Treasury’s 
recommendation is for there to be a proactive package and for it to be implemented after the 
Court of Appeal decision in Dodds (with the Ross opt-in/opt-out decision helpful but not 
essential to any package)3. If you prefer a proactive package to proceed earlier than that, this 
report steps through some of the key elements of a potential package for which your 
preferences are sought. If a proactive package is to proceed, we seek your preferences on 
some of its key elements such as who would administer the package, the level of file review 
that would be involved, how qualifying claimants would be determined and on what basis 
calculation of payments would be made. 
 
You may intend to update Cabinet on the litigation and/or some elements of any potential 
proactive package (if there is to be one) although you may prefer to wait until the actual legal 
position is clarified through higher court decisions. If you wish to present the matter to 
Cabinet, the Treasury will prepare a draft paper in consultation with Crown Law for you to 
consider. If any proactive package is designed to be within the terms of the Deed of 
Indemnity, it would require neither appropriation nor Cabinet approval. 
 
Dodds case 
The appeal of the High Court decision in Dodds provides an opportunity for there to be a 
sounder basis for any re-opening of settlements with policyholders who are in a similar 
position to the Dodds. 

 
Dodds and Ross implications for a proactive package 
Clarification of the legal uncertainties that have arisen from the Dodds and Ross proceedings 
is important, (but in regards to the opt-out/opt-in issue are not considered essential) to 

                                                
2  The Court of Appeal is due to hear Dodds in May 2020 and the Supreme Court is due to consider the opt-in/opt-out issue in 

Ross in March 2020. It is possible that decisions on both are released in the second half of calendar 2020 but the timing of 
court decisions cannot be predicted with any accuracy.  

3  
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enable the Crown and Southern Response to formulate the elements of a fair and enduring 
package for affected policyholders.  
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Recommended Action 

We recommend that you:  
 
a indicate your preference as to whether the Crown should implement a proactive 

package for Southern Response policyholders who are in a similar position to that of 
the Dodds. (Recommended) 
 
Yes/no.      Yes/no. 
Minister Responsible for the  Minister for Greater Christchurch 
Earthquake Commission Regeneration 

 
If your preference in recommendation a is ‘yes’, then we recommend that you: 

 
b agree that the package be prepared with a view to being announced following a Court 

of Appeal decision in Dodds. (Recommended) 
 
Agree/disagree     Agree/disagree 
Minister Responsible for the  Minister for Greater Christchurch 
Earthquake Commission Regeneration 

 
 

c agree to meet officials to discuss your preferences regarding the policy elements of a 
proactive package.  
 
Agree/disagree     Agree/disagree 
Minister Responsible for the  Minister for Greater Christchurch 
Earthquake Commission Regeneration 

 
 

If you disagree with recommendation b, then we recommend that you: 
 
d agree that the package be prepared to be announced before a Court of Appeal 

decision in Dodds 
 

Agree/disagree     Agree/disagree 
Minister Responsible for the  Minister for Greater Christchurch 
Earthquake Commission Regeneration 

 
e agree that the package be administered by the Crown. 

 
Agree/disagree     Agree/disagree 
Minister Responsible for the  Minister for Greater Christchurch 
Earthquake Commission Regeneration 

 
If you agree to recommendation e, then  

 
f agree to have Southern Response as implementation agent. 

 
Agree/disagree     Agree/disagree 
Minister Responsible for the  Minister for Greater Christchurch 
Earthquake Commission Regeneration
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g agree that the determination of payments be based on a ‘light touch’ file review. 
 

Agree/disagree     Agree/disagree 
Minister Responsible for the  Minister for Greater Christchurch 

 Earthquake Commission Regeneration 
 

h agree that the package be for Southern Response policyholders who cash settled claims 
prior to 1 October 2014 (the date of the Avonside decision in the Court of Appeal). 

 
Agree/disagree     Agree/disagree 
Minister Responsible for the  Minister for Greater Christchurch 
Earthquake Commission Regeneration 

 
Whether you agree with b or d, we recommend that you: 
 
i note that officials are developing recommendations on all of the key elements of any 

proactive package, with these likely to evolve both in light of sampling work being 
undertaken by Southern Response and its lawyers and its independent actuary, and any 
future legal decisions. Elements being considered include which types of costs ought to 
be included in additional payments such as certain Arrow project management costs, the 
goods and services tax (GST), and accumulated interest. 

 
Noted.      Noted. 
Minister Responsible for the  Minister for Greater Christchurch 
Earthquake Commission Regeneration 

 
j note that Southern Response has been consulted on this paper 

 
Noted.      Noted. 
Minister Responsible for the  Minister for Greater Christchurch 
Earthquake Commission Regeneration 

 
k direct the Treasury to prepare a draft paper with which you may update Cabinet on the 

current litigation faced by Southern Response. 
 

Agree/disagree     Agree/disagree 
Minister Responsible for the  Minister for Greater Christchurch 
Earthquake Commission Regeneration 

s9(2)(h)
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l agree that the Crown should work with Southern Response on the development of a 

comprehensive communications package in anticipation of a potential proactive 
package. 

 
Agree/disagree     Agree/disagree 
Minister Responsible for the  Minister for Greater Christchurch 
Earthquake Commission Regeneration 

 
m agree to refer this report to the Attorney General. 
 

Referred/not referred.    Referred/not referred. 
Minister Responsible for the  Minister for Greater Christchurch 
Earthquake Commission Regeneration 

 
 
 
 
 
Lars Piepke 
Acting Manager, Commercial Performance 
 
 
 
 
 
 
Hon Grant Robertson Hon Dr Megan Woods 
Minister Responsible for the  Minister for Greater Christchurch 
Earthquake Commission Regeneration 
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Treasury Report:  Southern Response [Legally privileged] 

Purpose of Report 

1. This report analyses options available to you to support the objective of achieving full 
and final resolution of Canterbury earthquake insurance issues for certain policyholders 
of Southern Response Earthquake Services Limited (Southern Response). These are 
policyholders who are affected, or potentially affected, by the outcome of current 
litigation comprising a test case (Dodds) and a class action (Ross). The claimants in 
these cases are seeking further payments because they say Southern Response 
should have disclosed to them information it held about additional costs associated 
with the repair/rebuild of their property which it provided for in an ‘office use’ section of 
its Detailed Repair/Rebuild Analysis (DRA). 

2. The Minister Responsible for the Earthquake Commission has asked that officials 
review and, if necessary, update the options open to the Crown in light of this litigation 
which would support the Crown’s objective of achieving full and final resolution of 
Canterbury earthquake insurance issues.  

3. This report provides you with a short list of options you might wish to choose between 
to determine the preferred sequencing and substance of decisions in relation to 
Southern Response claimants who might be affected by the outcome of the litigation.  

4. The key options for you are:  

• whether or not there should be a proactive package to make payments to 
claimants in a similar position to that of Mr and Mrs Dodds (the Dodds) ,or 
whether this decision should be deferred until a later date, and,  

• if you prefer there to be a proactive package, whether you consider this should be 
implemented before or after the Court of Appeal decision in Dodds. 

5. 

Context 

6. The DRA was a document recording the features of the house, the earthquake damage 
observed by Southern Response’s agent, Arrow International Ltd (Arrow) and Arrow’s 
estimates of the costs to repair or rebuild the house. The ‘office use’ section of the 
DRA, which was not provided to policyholders, included items that Southern Response 
considered were not policyholder entitlements under the terms of their policy. 

7. Southern Response and the Treasury estimate that around 3,000 policyholders may be 
in a similar position to the Dodds (and the Rosses),  

8. The total value of such claims is currently unquantifiable but is expected to be between 
$200 million and $400 million if 3,000 claimants are affected 

s9(2)(h)
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9. The Crown has indemnified Southern Response in respect of the defence of the Dodds 
litigation and the class action faced by the company through the Ross representative 
proceeding. 

Problem definition 

10. 

11. The principal questions in the current litigation are whether:  

• Southern Response should have disclosed the estimates of particular types of 
costs that Southern Response might incur in rebuilding the house but which it did 
not think were payable to claimants as part of their policy entitlements under cash 
settlement options,  

• in not disclosing this information (which was contained in the ‘office use’ section 
of the DRA), claimants have been disadvantaged, and 

• Southern Response should be compelled to reopen settlements it entered into 
prior to 1 October 2014 – i.e. before the Court of Appeal issued a decision in a 
case known as the Avonside case.   

12. 

13. 

Legal issues 

14. The Dodds proceeding is a standalone proceeding involving one claimant (Mr and Mrs 
Dodds) and is being run as a ‘test case’, in an endeavour to achieve greater clarity on 
the position of other claimants who cash settled with Southern Response prior to 1 
October 2014. The Ross litigation has been brought as a representative proceeding (ie 
class action).   

15. The High Court decision in Dodds did not provide the clarification as to legal liability 
sought by the Crown and elements of the judgment opened up additional uncertainties. 
The judgment has been appealed to the Court of Appeal and is due to be heard in May 
2020. Development of a proactive package will be challenging given the specifics of the 

s9(2)(h)
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current High Court decision and will benefit from any greater clarity afforded by the 
Court of Appeal.   

16. While the damages awarded by the High Court in Dodds are on the basis of 
misrepresentation rather than entitlement, the amount awarded includes specific 
reference to the amounts in the DRA for notional professional fees, contingencies and 
certain Arrow costs. 

17. 

18. The Ross representative action is based on facts not dissimilar to those for the Dodds 
but the proceedings are much less advanced than Dodds. A decision in Dodds is 
expected before there is a hearing on the substantive issues in Ross, 

. 

19. The Court of Appeal held that the Ross representative action would proceed on an opt-
out basis. This means that all those policy holders in a similar position to the Rosses, 
form part of the class for the purposes of the class action. However, a policy holder 
who does not wish to take part in the legal proceedings, can opt-out of the class. It is 
the first time that an appellate court in New Zealand has decided that a class action 
can proceed on an opt-out basis. This decision is being appealed by Southern 
Response, and the appeal is due to be heard by the Supreme Court in March this year. 

20. Southern Response has instructed Tom Weston QC to represent the company in the 
Ross representative proceeding and Mr Weston has also been retained by the Crown 
in Dodds. 

Whether or not to have a proactive package, and its timing 

21. The key options for you to consider are whether the Crown should: 

a await court decisions to better determine the extent of Southern Response’s 
potential additional liability to policyholders and payments only be made to 
policyholders that the courts make rulings in favour of (through individual cases 
or the representative action), or instead 

b formulate a package to proactively pay policyholders who have had their claims 
previously settled by Southern Response, but who are now seeking (and possibly 
those who could seek) to have additional amounts paid to them (including all 
potential members of the class as determined in the Ross proceeding) and if so, 
whether:  

s9(2)(h)
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i   greater clarity is sought by continuing the test case strategy in Dodds and 
then the Crown works with Southern Response on a proactive package for 
affected claimants (the Government’s current publicly stated position), or 

ii  a proactive package is implemented prior to higher appellate court 
decisions. 

Whether or not to have a package 

22. The Crown is committed to finding pathways for the resolution of outstanding claims 
relating to the Canterbury earthquakes that are more timely, fair and enduring than 
would be the case were disputes simply allowed to follow their normal course. This was 
the rationale behind the ‘test case’ strategy approved by Cabinet – with Dodds being 
the first of the cases where the Crown has taken over proceedings. Once the extent of 
Southern Response’s likely legal liability to others in a similar position to that of the 
Dodds can be ascertained, a strategy consistent with these policy objectives would be 
through a proactive payment package.  

23. We also note that the Minister Responsible for the Earthquake Commission stated on 
12 September 2019 that the Crown intended to appeal Dodds and that the Court of 
Appeal decision would assist the Crown to work with Southern Response to develop a 
“soundly based proactive solution” all those who are in a similar position to that of the 
Dodds. Therefore, it could be viewed negatively if the Crown did not implement a 
package.  

24. Arguments in favour of having a proactive payment package are that it promotes more 
timely and fair resolution of the claims of others who are in a similar position to the 
Dodds and is more customer-centric than one reliant upon claimants pursuing the more 
arduous route of seeking redress, potentially including through litigation, against 
Southern Response.

 
 In addition, a proactive package is more likely to 

ensure that a higher portion of any payments made in relation to Southern Response’s 
potential liability will be retained by the customers than in the case where resolution is 
achieved through litigation.  

25. Arguments against a proactive payment package are that it is difficult to determine how 
fiscally prudent the Crown is being with a package. The decision in Dodds will not 
resolve all questions as to which claimants are in a sufficiently similar positon to the 
Dodds to be eligible to participate in a proactive package, or what all the elements of 
that package should be. 
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26. 

27. Treasury recommendation: We consider the arguments for having a proactive package 
to be stronger than those for not having one (other than a potentially lower financial 
cost to Southern Response and the Crown if payments are strictly limited to specific 
findings of liability).  

Timing of a proactive package (if there is to be one) 

28. The nature and effectiveness of any proactive package will depend in part on the 
degree to which Southern Response’s liability to claimants can be approximated (and 
who those claimants are)

29. The best timing for the announcement and implementation of a proactive package 
depends on the weightings the Crown applies to:  

a the gaining of greater clarity on important legal issues still before the courts

b a desire for early decisive action to be presented to affected policyholders. 

30. Awaiting the outcome of the Court of Appeal decision would be consistent with the 
statement of the Minister for Earthquake Commission that this decision would assist 
the development of a package. 

Opportunities and risks 

31. Whether the Court of Appeal has issued its decision in Dodds will impact on the 
opportunities, risks and decisions relevant to the formulation of any proactive package. 

s9(2)(h)
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32. In addition, waiting for the Supreme Court decision on opt out/opt in for the 
representative action would help assess the fiscal consequences of a package 

s9(2)(h)
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compared to the ‘no package’ scenario. This decision while helpful, is not required for a 
proactive package to be announced. Any package could cope with a decision either 
way on opt out/opt in by including appropriate documentation for those who accept the 
package to opt out, or to settle the claim.  

33. Treasury recommendation: We consider that principles such as the more timely, fair 
and enduring settlement of outstanding claims in a credible and fiscally prudent manner 
are, on balance, more strongly supported by continuing the test case strategy in Dodds 
and only announcing and implementing a proactive package after the Dodds Court of 
Appeal decision. 

Decisions to be made regarding a proactive package (if there is to be one) 

Introduction on form of a proactive package 

34. If a proactive package is based on sound policy principles, it is more likely to be 
credible thereby increasing the likelihood of acceptance both by claimants and the 
wider public. We consider that any proactive package should be matched up against 
principles that are consistent with the previous Cabinet-approved approach for settling 
the outstanding Canterbury earthquakes claims and which Ministers may wish to be 
emphasised in developing and communicating any proactive package. 

35. Deciding on the form of any proactive package is a critical element of option evaluation. 
The matters to be considered are: 
a who would administer the package (and how) 
b what the level of review will be 
c who would qualify for any payment and on what basis will any payment be 

calculated4 
d 

e the type of payment to be made (ie ex gratia or liability-based payments), and 
f the mechanisms to establish contact between Southern Response and potentially 

eligible people.  

Likely cost of a package 

36. Until the parameters of any package are more closely defined, its cost (and the 
potential for future issues to arise) cannot be quantified. However, we retain the 
indicative range of $200 million to $400 million we indicated to Ministers in February 
2019. This is based on the claimants who qualify for a proactive package being those 
who cash settled prior to 1 October 2014. 

37. 
 

 As the majority of claims have unique features and many are 
relatively complex, there is likely to be a significant margin for error in any estimates 
produced. 

                                                
4 A particular concern is those homeowners who have sold their property and assigned any residual rights under the insurance 

claim to the new owners 
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Administering any package 

38. The primary objective in administering any proactive package is that the Crown money 
applied (whether directly, through Southern Response or any other mechanism) is 
effectively managed so as to ensure Crown policy objectives are met (e.g. more timely, 
fair and enduring resolution of outstanding claims). This is more likely to be achieved 
through a process where the Crown has oversight of the process.  

39. Any package (whether or not overseen by the Crown) will require substantial input from 
Southern Response. Furthermore, early work undertaken by Southern Response 
makes it clear that early settlements (on any basis) will have variables which means a 
high degree of accuracy in calculating amounts for each and every claimant is not 
possible unless a full file review and further analysis is undertaken. 

40. 

41. A poorly managed package will result in more distress for claimants. This negativity, 
even if managed outside Crown control, will ultimately be directed at Southern 
Response and the Crown. Therefore the argument in favour of the Crown or a Crown-
selected entity managing the package appears strong, as the Crown will ultimately be 
seen as responsible for the process and for which it will likely garner both positive 
recognition for its implementation and criticism for any perceived inadequacies. 

42. There appear to be two main options for the administering of any Crown-controlled 
package:  

a Southern Response:

. However, there are other mitigating factors for Southern 
Response being the administrator: 

i It has access to, and a more-advanced understanding of, the information 
and variables that would need to be worked through, and it carries the legal 
responsibility for any potential liabilities for similar claims to those made in 
Dodds and Ross.  

ii Regardless of who the administrator is, Southern Response will likely have 
a crucial role in delivery of the work. However, we note that following its 
recent transition, Southern Response does not have the internal resources 
to undertake a project of this magnitude and so would need to scale up or 
engage a third party (such as a loss-adjuster) to undertake much of the 
work required in administering a package. 

iii Credibility could be enhanced by inserting a Crown-led governance body 
for any package (including Southern Response representatives). 

 

s9(2)(h)

s9(2)(h)

s9(2)(h)

s9(2)(g)(i)
s9(2)(g)(i)
s9(2)(g)(i)

20200430 Binder Page 15 of 195



 
 
 

T2020/89 Southern Response [Legally privileged] Page 16 

 

 
 

or 

b Another Crown entity: Within the Crown, the most likely entity would be the 
Earthquake Commission (EQC). 

 EQC is already working on multiple issues/opportunities in terms of (a) 
its core business and preparedness for future events, (b)  implementing the 
recent ‘on-solds’ package, and (c) becoming the agent for the processing of 
Southern Response’s remaining  outstanding claims. That said, EQC has 
employed some former Southern Response staff and so may have access to the 
knowledge needed to do this effectively and efficiently. 

43. Whether Southern Response, the EQC or another Crown entity, it is most likely that 
experienced labour resources will need to be contracted as no entity has sufficient 
suitable surplus capacity currently. These are most likely to be sourced from a loss-
adjuster of which there are a number in New Zealand. These companies are 
independent claims specialists who investigate complex or contentious claims on 
behalf of insurance companies. Loss adjustors only ever act in an agency-style 
capacity, carrying out claims management and recommending to the insurer (and the 
insured) a settlement sum. The involvement of a loss-adjustor would aid the credibility 
objective. However, such a service can be expensive and is paid by the insurance 
company in addition to the claim settlement. 

44. A package that addresses Southern Response policyholders who are in a similar 
position to that of the Dodds is likely to have similar qualifying criteria to that defined in 
the Ross representative action5 for its class. 

45. 

46. Treasury recommendation: The policy objectives appear to be most strongly supported 
by having Southern Response administer a proactive payment package under the 
oversight of a governance group comprising Crown appointees (but including Southern 
Response representatives). We expect that Southern Response will prepare further 
material on the administration options once it better understands the Crown’s 
preferences in this regard. 

                                                
5  As a result of the Court of Appeal decision, the plaintiff class in the Ross proceeding is currently defined as 

Southern Response claimants:  
• with claims arising from the Canterbury earthquakes;  
• who had either a Premier House Cover or Premier Rental Property Cover policy;  
• who did not receive a DRA from Southern Response which included the Office Use section;  
• who entered into a settlement agreement before 1 October 2014, and 
• for whom Southern Response did not manage the repair or rebuild of their home. 
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Level of review required 

47. If fairness and consistency are to take precedence over speed of delivery of a package, 
there may need to be an evaluation against eligibility criteria, a review process to 
ensure any principles are being applied appropriately and consistently to potentially 
eligible claimants and an audit process (probably by sampling). Options include a light-
touch file review, a full file review, or a full file review with further enquiries undertaken. 
The more comprehensive the review the more confidence there will be that claimants 
are paid the correct amounts under the principles applied (

and promoting enduring settlements). However this would come at a 
cost to timeliness of payments.  

48. Further sampling work of the affected portfolio is being undertaken by Southern 
Response in conjunction with its lawyers and independent actuary to assess what 
variability (and commonality) may be expected. 

49. Treasury recommendation: Based on limited sampling work already undertaken by 
Southern Response,

Therefore, we consider that the level of review should either be light touch or toward 
the simpler end of the spectrum – with the final approach being determined once 
factors such as basis for payment have been finalised.  

Determining qualifying claimants and basis for payment calculation 

50. A key issue is which group or groups of Southern Response claimants are to qualify for 
a proactive package. The main considerations are whether the date of settlement is a 
primary qualifying factor and/or the manner in which they were disadvantaged (thereby 
qualifying for some form of redress).  

51. The other considerations relate to the type of policy and claimant option election 
qualification. Decisions will need to be made on what type of insurance policies qualify 
(e.g. Market Value versus Premier policies), the settlement election chosen, the level of 
any out of policy negotiations that led to the cash settlements, out-of-scope cash 
payments, any additional payments negotiated on a commercial basis, and which 
internal office DRA (interim or final) is used for the calculation. These issues are still 
being worked through and we will incorporate this increased understanding into future 
advice as any possible package is developed. 

52. 

a 

b 

s9(2)(h)
s9(2)(h)

s9(2)(b)(ii)
s9(2)(b)(ii)

s9(2)(b)(ii)
s9(2)(b)(ii)

s9(2)(h)
s9(2)(h)

s9(2)(h)

s9(2)(h)

s9(2)(h)

s9(2)(h)
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c 

53. 

54. 

Basis for payment calculation 

55. Determining the basis for the payment calculation is relatively challenging as there are 
different bases for doing so. The bases on which payments have already been made 
changed over time, varied for individual claimants (including by way of negotiated 
settlement which differed from the DRAs) and the manner in which items were 
represented within the DRAs also varied. 

56. The issue for determination in Dodds was not the same as in Avonside. Instead, in 
Dodds, the issue was whether Southern Response had wrongly represented the total 
cost of rebuilding the house by providing only an abridged DRA to customers. In 
determining the amount of damages for the misrepresentation, the court awarded the 
difference between the full DRA (excluding demolition) and the abridged DRA, less two 
specific types of Arrow fees. But the changes to the DRA and Southern Response 
practice over time mean that for some customers the payments they received in 
settlement, or their customer DRA, already included sums equivalent to certain costs 
that were in the ‘office us’ section of the Dodds’ DRA. For example, the High Court 
found the following costs in the office use section of Southern Response’s internal DRA 
for the Dodds were payable: 
a Building design 
b Site design fees 
c Structural design fees 
d A contingency sum 
e Arrow contract sum, and 
f Arrow construction sum. 

s9(2)(h)

s9(2)(h)

s9(2)(h)
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However, it appears likely that some customers received settlements for a higher figure 
than their customer DRA. This may, or may not, have been expressly linked to those 
specific costs, or their customer DRA will have included those costs. However, a 
customer’s DRA wasn’t necessarily the only factor in customers receiving a settlement, 
as there were likely to be a variety of aspects involved in any negotiations. 

57. It is possible that once a decision is received from the Court of Appeal in Dodds, 
Southern Response and the Crown may be able to draw upon principles from Dodds, 
Avonside and the operational response from Southern Response for those individuals 
that settled with the company after 1 October 2014. However, the reasoning for and the 
mechanics of calculating any ‘top-up’ payments will be challenging when applied to 
specific circumstances given the background above.  

58. 

59. 

60. If you decide to delay any proactive package until after the Court of Appeal’s decision 
in Dodds, we will provide you with further information on the effect of that decision on 
any proactive package. 

61. 

62. 

63. 

s9(2)(h)

s9(2)(h)

s9(2)(h)
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64. 

Other considerations in relation to payments  

65. There are other questions which need to be worked through such as whether to take 
into account factors such as whether or not claimants relied upon the advice (that the 
customer DRA was the sole estimate of rebuild cost) in making their settlement 
decision and whether or not betterment should be considered.   

66. If the speed of delivery of the settlement package is a priority, it is likely to be 
preferable for package payments to: 

a ignore any conduct or negotiations between the parties prior to the original 
settlement, 

b ignore whether the policyholder received professional advice, 

c not attempt to assess whether the policyholder would have made a different 
decision if presented with the office-use DRA, and 

d not attempt to assess their equity position as a result of the original settlement 
and any other payments received from the Crown (such as the Canterbury 
Earthquake Recovery Authority and/or EQC). 

67. Not assessing these factors requires a trade-off between speed of delivery and other 
important factors such as fiscal prudence and fairness. 

68. There remain questions in respect of the payment (or not) of a Goods and Services 
Tax (GST) component which has not been consistent in court decisions nor 
consistently identified in settlement to date. In Dodds for example, GST was not 
included in the High Court decision in Dodds initially, then included by amendment and 
is an issue on appeal. 

69. There are also issues of fairness which arise in terms of the payment of accumulated 
interest in any payment package. The movement in building costs over time has not 
been as great as the effect of accumulated interest. 

70. The Treasury will work with Southern Response and Crown Law officials to develop 
recommendations on how to approach these matters.

s9(2)(h)

s9(2)(h)

s9(2)(h)

s9(2)(h)
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The basis of settlement  

71. The types of payment packages which might be considered include: 

72. There are a number of legal and financial accounting considerations to be worked 
through before determining which of these options is most appropriate (and which are 
possible depending on determination of other payment principles).  

73. 

74. However, whatever form is preferred for payments, actions can then be worked through 
to ensure that either: 

a the indemnity is modified to allow for the preferred approach, 

b Southern Response gains access to sufficient financial resources through an 
amended and restated deed of support (in the form of uncalled capital), or 

c a fund is established by the Crown outside Southern Response to make 
payments under a proactive package.  

Mechanism to establish contact between Southern Response and claimants 

75. There appear to be four main options for engaging with policyholders if additional 
payments are to be made: 

a Southern Response pays eligible pre-Avonside claimants who contact the 
company providing their current details, 

b Southern Response attempts to contact all pre-Avonside policyholders through all 
practical means and pays qualifying claimants a top up amount, 

c a combination of (a) and (b), or 

d Southern Response prepares a reserve for everyone including those who can’t 
be found after extensive searches (which means there will likely be a pool of 
unclaimed but reserved monies remaining). 

76. 
Option (d) could leave an inaccessible pool of funds 

s9(2)(h)

s9(2)(h)
s9(2)(h)

s9(2)(h)
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remaining as it appears unlikely that attempts to contact and engage with all 
policyholders who are deemed to qualify for a proactive package will be successful. 
The Treasury recommends option (c) which appears to be firmly in line with Crown 
objectives.  

Communications 

77. It will be important for the Crown and Southern Response to have clear and consistent 
communications messages prepared to coincide with any payment decisions. Planning 
for this should occur in tandem with the development of any proactive package. The 
approach taken for the Government ‘on-solds’ package administered by the 
Earthquake Commission may provide a useful template for how to manage 
communications. 

78. s9(2)(h)

A

already
included
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Conclusion and recommendation 

79. The key options for you to consider now are whether or not to have a proactive 
package and, if there is to be one, whether it should be announced and implemented 
after the Court of Appeal decision in Dodds and/or the opt-in/opt-out decision in the 
Ross case or beforehand. 

80. The Treasury’s recommendation is for a proactive package to be implemented after the 
Court of Appeal decision, but if you prefer one to proceed prior to that, this report steps 
through some of the elements of a potential package for which your preferences are 
then more urgently sought. 

Consultation 

81. We have consulted with Crown Law and Southern Response during the preparation of 
this report. 

Next steps 

82. If you prefer a proactive package, officials will work with Southern Response to develop 
the elements of a package in line with the preferences you indicate in this report. In 
addition, the Treasury will provide further advice as to the key elements of a proactive 
package for your consideration at a date arranged with your offices. 

83. You may wish Cabinet to be updated on the litigation and/or some elements of any 
potential proactive package (if there is to be one) although you may prefer to wait until 
the actual legal position is clarified through higher court decisions. If you wish to 
present the matter to Cabinet, the Treasury in consultation with Crown Law, will 
prepare a draft paper for you to consider. 

84. Key upcoming dates in relation to Dodds and Ross are shown in figure 2, along with 
the likely sequencing of package-related activities. 

Figure 2: Potential Timeline (based on Treasury recommended approach to package) 
27 January 2020 Report to Ministers 
February 2020 Ministers’ meeting with officials to discuss this paper and request 

Cabinet paper (if required) 
February 2020 Ministers consider draft Cabinet paper (if required) 
February or March 
2020 

Cabinet considers paper in relation to the Southern Response litigation 
(if required) 

23-24 March 2020 Supreme Court hearing Southern Response’s appeal against ‘opt out’ 
decision in Ross 

5-6 May 2020 Court of Appeal hearing Southern Response’s appeal in Dodds 
TBD Proactive payment package finalised 
TBD Communication package finalised 
TBD Announcement if any proactive action to be taken 
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Treasury:4292300v2                    

Treasury Report:  Southern Response Potential Proactive Package                            
- Implementation Agent Options 

Date:   14 July 2020 Report No: T2020/1848 

File Number: CM-1-3-112-2-1 (Proactive 
Package) 

Action sought 
  Action sought  Deadline  

Minister Responsible for the 
Earthquake Commission 
(Hon Grant Robertson) 

Agree which option for implementation agent is 
preferred. 

Agree that the Treasury should finish drafting a 
paper for Cabinet on the implementation agent. 
Agree that work should start on the set-up 
functions. 

Agree that a copy of this report should be 
forwarded to the Attorney General. 

17 July 2020 

Minister for Greater Christchurch 
Regeneration 
(Hon Dr Megan Woods) 

Agree which option for implementation agent is 
preferred. 

Agree that the Treasury should finish drafting a 
paper for Cabinet on the implementation agent. 
Agree that work should start on the set-up 
functions. 

Agree that a copy of this report should be 
forwarded to the Attorney General. 

17 July 2020 

Contact for telephone discussion (if required) 
Name Position Telephone 1st Contact 

David Stanley Principal Advisor, 
Commercial Performance

 

Shelley Hollingsworth Manager, Commercial 
Performance 

 

Minister’s Office actions  
Return the signed report to Treasury. 

Forward a copy of this report to the Attorney General (if Ministers agree). 
 
Note any feedback 
on the quality of the 
report 

 

Enclosure: Yes (attached) 
Emerging complexities (Treasury:4311561v1)  
AMP-Life_change-of-ownership (Treasury:4312601v1) 
RNBZ Media Release (Treasury:4312602v1) 

s9(2)(k) s9(2)(g)(ii)

s9(2)(h)
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Treasury Report:  Southern Response Potential Proactive Package        
- Implementation Agent Options 

Executive Summary 
You have asked for advice on who should act as the implementation agent if, after the 
release of the Court of Appeal’s decision in the Dodds case and engaging with Southern 
Response Earthquake Services Limited (Southern Response), the Government agrees that a 
proactive package should be implemented for certain Southern Response policyholders. 

Recommended implementation agent 

In our view there are three viable options for an implementation agent. 
However, in 

weighing each against five key criteria, we consider they should be ranked as follows: 

i The first option is a separate package implementation unit within Southern Response, 
but with independent oversight provided by a Customer Assurance Committee (our 
recommended option). This arrangement provides the best access to capabilities 
needed for the project with the least complex contractual arrangements. There is 
however, a risk in terms of policyholders’ negative perceptions regarding independence 
of the Customer Assurance Committee from Southern Response.  We consider that 
this can be mitigated through clear communications about the separate unit’s 
operations and package governance arrangements. 

ii The second option is an interdepartmental venture between the Treasury (which would 
host it) and Ministry of Business, Innovation and Employment (MBIE) (our second 
choice recommendation). This is the most flexible of Crown department-related options 
and involves more Crown control and accountability than other options. We note 
however, that (a) MBIE does not support this proposal because it could jeopardise the 
independence of the Greater Christchurch Claims Resolution Service (GCCRS) within 
MBIE and (b) there is a longer time frame for set-up (including working through the 
appropriateness of form and function with the State Services Commission – this being 
the first arrangement to utilise the new form of interdepartmental venture). 

iii The third option is for it to be within the Earthquake Commission (EQC). EQC has 
Canterbury earthquakes claims handling experience (although this is mainly with 
undercap claims). 

We consider that whichever agent is selected, the role is likely to be for a period of twelve to 
eighteen months 

). Whoever the implementation agent is, 
it will still need to contract in the majority of personnel and other resources required. Each of 
the alternatives listed has access to important support functions. 

The costs incurred by the implementation agent will depend more on the specifics of the 
package (including its complexity) than on the agent’s particular form, and we expect funding 
will be provided by Southern Response (under the terms of any agency agreement). 
However, an interdepartmental venture would still need an appropriation and adequate 
funding arrangements and EQC would need a Ministerial Direction to extend its functions. 
We consider that a package of moderate complexity is likely to cost around $20 million to 
implement. 

In the table below, we summarise what we see as the main arguments for and against each 
short-listed candidate to be the implementation agent, and key criteria that we considered 
when determining our rankings.

s9(2)(g)(i)
s9(2)(g)(i)

s9(2)(ba)(i)

s9(2)(ba)(i)

s9(2)(f)(iv)
s9(2)(f)(iv)
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Customer Assurance Committee (CAC) (oversight of a separate unit within Southern Response) 
Pros • The model is similar to that implemented by AMP Life to satisfy the Reserve Bank of New 

Zealand that its NZ policyholders would be protected following a takeover by Resolution Life. 
The CAC would have a majority of appointees recommended by the Crown and provides 
independent oversight of implementation decisions. 

• Ensures best access to experience in matters to be dealt with, and therefore best placed to 
implement any package (with this occurring in a separate operational unit).⁰ 

• Less complex contractual arrangements between the Crown, Southern Response and the 
implementation agent, as policyholder contracts and CAC would be within Southern 
Response. 

Cons  and may not be 
perceived as sufficiently independent from the company.  

• Southern Response’s consolidated reporting will show rising staff numbers and costs 
despite recent messaging that Southern Response is being wound down.  

Time  to  
fully set-up 

Operational 
capability 

Credibility Reputational risks Overall 
ranking 

2 to 3 months 
(estimate) 

Yes in all main 
aspects²ˑ³ 

Form robust but 
perception challenging

A limited life unit within a 
limited life entity 

Interdepartmental venture 
Pros • Brings together Treasury’s experience (insurance policy & related entity monitoring) & 

MBIE’s operational set-up capability 
• Most flexible of Crown department-related options and involves more Crown control and 

accountability than other options. Therefore most clearly a Crown-led response with highest 
level of independence from Southern Response. 

Cons • Won’t start with as much specific experience as other options. 
• Set-up takes longer and more steps requiring Cabinet decisions.⁴  
• Will be the first entity in this form following new legislation. SSC may not agree this has 

appropriate scope and activity for this form. 
• MBIE does not support the proposal as it considers it undermines GCCRS’s independence.⁴

Time to  
fully set-up 

Operational 
capability 

Credibility Reputational risks Overall 
ranking 

3 to 4 months 
(estimate with 

higher 
uncertainty)⁵ 

Yes, regarding set-up, 
but will need to 
contract rest² 

Form robust and 
clearest independence

from Southern 
Response 

A limited life venture by 
two ongoing 

departments. Risks for 
GCCRS 

Earthquake Commission 
Pros • Experience handling (mainly) undercap Canterbury earthquake claims, but has recently 

taken on a small team to act as Southern Response’s agent for its outstanding overcap 
claims.⁶ 

• Adding this role may enable some operational efficiencies. 
• EQC’s proposal emphasises speed and customer centricity. 

Cons • Limited experience with complex overcap claims and claims that are outside the scope of 
the EQC Act.  

Time to 
fully set-up 

Operational 
capability 

Credibility Reputational risks Overall 
ranking 

2 to 3 months 
(estimate)⁸  

Yes, regarding general 
claims handing but 

less so for overcaps² 

(may not 
be perceived as 

independent) 

Highest as EQC an 
ongoing entity in 

insurance space with a 
variable history 

⁰  Southern Response is also best positioned to assist the Crown with any legal issues that may arise in the Ross class action 
¹ 
² All entities will need to contract most of the staff required for this function 
³  Independent committee will need to be appointed 

s9(2)(g)(i)
s9(2)(g)(i)

s9(2)(g)(i)

s9(2)(g)(i)
s9(2)(g)(i)

s9(2)(g)(i)

s9(2)(g)(i)

s9(2)(g)(i)

s9(2)(h)

s9(2)(g)(i)

s9(2)(g)(i)

s

20200430 Binder Page 26 of 195



 

T2020/1848 Implementation Agent Options Page 4 

 

⁴  MBIE considers that its involvement in an interdepartmental venture would undermine GCCRS’s independence, impacting 
on its ability to deliver successful outcomes for Canterbury homeowners  

⁵ Steps required described in Appendix 3. Option could be strengthened by appointment of experienced person/people to the 
board of the venture (which will otherwise comprise the Chief Executives of the two departments). 

⁶  

⁷  

⁸  EQC has already started work on what would be required for operational delivery in case it is selected to be the agent.  
 
Other options which were considered 

Other options within the Crown’s sphere which we considered for the potential 
implementation agent role but which were either discounted (or not as viable as those listed 
above) due to specific constraints, conflicts and/or limitations were a Departmental Agency or 
programme unit within one of three departments:  
- the Department for the Prime Minister and Cabinet (DPMC),  
- MBIE, and 
- The Treasury.  

Recommended Action 
We recommend that you select one of the three short listed options below ahead of the 
possibility that, after the release of the Court of Appeal’s decision in the Dodds case and 
engaging with Southern Response Earthquake Services Limited (Southern Response), the 
Government agrees that a proactive package should be implemented for certain Southern 
Response policyholders. 
 
We recommend that you EITHER: 
 
a agree that an independent authority and unit within Southern Response should 

undertake the role of implementing the proactive package (Recommended) 
 

Agree/disagree. Agree/disagree. 
Minister Responsible for the  
Earthquake Commission 

Minister for Greater Christchurch 
Regeneration 

 
OR 
 

b agree that an interdepartmental venture between the Treasury and the Ministry for 
Business, Innovation and Employment (MBIE) and hosted by the Treasury should 
undertake the role of implementation agent for the proactive package once the Public 
Service Legislation Bill (the enabling legislation) has passed into law  

 
Agree/disagree. Agree/disagree. 
Minister Responsible for the  
Earthquake Commission 

Minister for Greater Christchurch 
Regeneration 

 
OR 
 

c agree that the Earthquake Commission should undertake the role of implementation 
agent for the proactive package  

 
Agree/disagree. Agree/disagree. 
Minister Responsible for the  
Earthquake Commission 

Minister for Greater Christchurch 
Regeneration 

 

s9(2)(g)(i)
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If you agree with recommendation (a) (an independent authority within Southern 
Response implementing the proactive package) 

 
We recommend that you: 
 
d  agree to recommend to Southern Response two people for inclusion on the Customer 

Assurance Committee as part of measures to assure the independence of the 
proactive package implementation process and the interests of affected policyholders  

 
Agree/disagree. Agree/disagree. 
Minister Responsible for the  
Earthquake Commission 

Minister for Greater Christchurch 
Regeneration 

 
e agree that Treasury officials provide you a list of suggested candidates for you to 

consider for the Customer Assurance Committee 
 

Agree/disagree. Agree/disagree. 
Minister Responsible for the  
Earthquake Commission 

Minister for Greater Christchurch 
Regeneration 

 
If you agree with recommendation (b) (the interdepartmental venture between MBIE and 

the Treasury as implementation agent), and if the State Services Commission does not 
object to the implementation agent taking the form of an interdepartmental joint venture 

 
We recommend that you: 
 
f  agree to seek Cabinet approval for an appropriation of $20 million to enable the 

venture to incur expenditure to establish and operate the implementation agent (for 
which it is expected to be reimbursed by Southern Response)  

 
Agree/disagree. Agree/disagree. 
Minister Responsible for the  
Earthquake Commission 

Minister for Greater Christchurch 
Regeneration 

 
g  note that once the Court of Appeal makes a decision on the Dodds case, the 

resourcing requirements to administer the package will become clearer and we may 
need to seek additional departmental funding through Cabinet  

 
h agree to select two people to recommend to the Chief Executives of the Treasury and 

MBIE for inclusion on the board of the interdepartmental venture and that Treasury 
officials provide you a list of suggested candidates 

 
Agree/disagree. Agree/disagree. 
Minister Responsible for the  
Earthquake Commission 

Minister for Greater Christchurch 
Regeneration 

 
If you agree with recommendation (c) (the Earthquake Commission as implementation 

agent) 
 
We recommend that the Minister for the Earthquake Commission: 
 
i agree that the Treasury should prepare the documentation for a Ministerial Direction 

that the Earthquake Commission’s powers be extended to include acting as the 
implementation agent for any proactive package 

  
Agree/disagree. 
Minister Responsible for the  
Earthquake Commission 

. 
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Regardless of who you decide should be the implementation agent, we recommend that 
you:  

 
j agree that the Treasury should complete drafting a paper for Cabinet on the potential 

proactive package and implementation agent and seek Cabinet’s authorisation for an 
appropriation (should one be needed)  

 
Agree/disagree. Agree/disagree. 
Minister Responsible for the  
Earthquake Commission 

Minister for Greater Christchurch 
Regeneration 

 
k agree that the Treasury should convey your recommendation for implementation agent 

to Southern Response  
 

Agree/disagree. Agree/disagree. 
Minister Responsible for the  
Earthquake Commission 

Minister for Greater Christchurch 
Regeneration 

 
l agree that officials should work to the extent required with the selected implementation 

agent on setting up the functions it would require if there is a proactive package to 
administer even though there has been no final decision on whether the Government 
will implement a proactive package   

 
Agree/disagree. Agree/disagree. 
Minister Responsible for the  
Earthquake Commission 

Minister for Greater Christchurch 
Regeneration 

 
m agree to refer this report to the Attorney General.  

Referred/not referred. 
Minister Responsible for the  
Earthquake Commission 

 
 
 
 
 
 
Shelley Hollingsworth 
Manager, Commercial Performance 
 
 
 
 
 
 
Hon Grant Robinson Hon Dr Megan Woods 
Minister Responsible for the  
Earthquake Commission 

Minister for Greater Christchurch 
Regeneration 
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Treasury Report:  Southern Response Potential Proactive Package        
- Implementation Agent Options 

Purpose of Report 

1. This report provides you with advice on candidates to administer any potential 
proactive package to affected Southern Response Earthquake Services (Southern 
Response) claimants, should such a package be determined necessary for Southern 
Response customers who are largely in the same position as Mr and Mrs Dodds.  

2. In light of your previously indicated preferences, we have only considered Crown 
arrangements that could implement any proactive package for affected policyholders 
that would demonstrate appropriate independence from Southern Response. 

Background 

3. Earlier this year, you and the Minister for Greater Christchurch Regeneration, as 
shareholding Ministers of Southern Response, agreed that the Crown should 
implement a proactive package for policyholders in the same position as the Dodds, 
and that the package should be announced following the Court of Appeal decision in 
the Dodds case (T2020/89 refers).   

4. You asked the Treasury to explore and advise you on implementation agent options 
ahead of a Court of Appeal decision in the Dodds case.  

5. Consistent with these requirements, the following potential options were identified and 
considered for the implementation agent role: 

i the Earthquake Commission (EQC),  

ii a government department, with the three considered being:  

a Department for the Prime Minister and Cabinet (DPMC), 

b Ministry of Business, Innovation & Employment (MBIE), and 

c The Treasury. 

iii a Departmental Agency within one of the three Government departments above,  

iv a hybrid or special purpose arrangement, with the two considered being: 

a an interdepartmental venture (between MBIE and the Treasury), and 

b a separate unit within Southern Response with oversight provided by an 
independent Customer Assurance Committee. 

6. All candidates reviewed have varying levels of constraints, conflicts, and limitations but 
in most cases, these can be mitigated to some extent. 
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Implementation agent functions, resources and estimated costs 

Complexity of the implementation agent’s role is dependent on the Court of Appeal’s decision 

7. Before considering possible implementation agents, work was undertaken to better 
enable us to understand the nature of the implementation agent’s role while Southern 
Response and its advisors undertook an evaluation of its data and some of the case 
files – with initial findings summarised in Appendix 1. 

8. 

 

9. Assumptions used to calculate the required operational and support functions include 
the following: 

• any payment to policyholders will be made by Southern Response,  

• all payments to be processed within 12 to 18 months of the announcement of any 
proactive package,  

• Southern Response will have all necessary customer documentation available 
electronically to calculate payments and files available for review to ensure 
payments are appropriate,  

• there may be up to approximately 3,000 affected policyholder’s claims to process,  

• that there is a dispute resolution service (likely involving GCCRS) for any 
policyholders who wish to challenge their payment; and  

• Southern Response will be available to assist with interpretation of previous 
settlements as required.2 

                                                

s9(2)(h)

s9(2)(h)
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10. 

 

11. 

Whatever the outcome, the role will be more than a payment processing function 

12. Sampling studies conducted by Southern Response’s actuaries have indicated that 
prior to October 2014, individual policyholders’ claim settlement information is largely 
disparate. For example, approximately 20% of policyholders initially received one type 
of Detailed Repair/Rebuild Assessment (DRA) but ultimately settled on a different or 
blended type of DRA.

13. As a result of the continual evolution in Southern Response’s pre October 2014 
approach to settlement of claims (including assessment documentation), the 
implementation agent’s role will be more than just a payment processing function and 
will require personnel to have prior claims experience (preferably overcap Canterbury 
earthquake claims) and some level of customer negotiation expertise. All outcomes will 
require the implementation agent to: 

i review the original policyholder’s settlement with Southern Response (including 
but not limited to assessment information generated by Southern Response),  

ii calculate a payment that is consistent with the agreed principles of any proactive 
package,  

iii determine whether Southern Response should make a further payment (or not) to 
the policyholder, and 

iv provide a dispute resolution pathway if the policyholder disputes the further 
payment.   

Crown implementation agent candidates 

The Earthquake Commission (EQC) 

14. EQC already has an agency agreement in place for the ongoing management of 
overcap claims as Southern Response’s agent (excluding Southern Response litigated 
claims), and it has an understanding of Southern Response’s systems and processes.  
It performs many functions that are similar to those required of an implementation 
agent and already has support functions in place that match those required of an 
implementation agent, albeit they may need to be scaled up.   

s9(2)(b)(ii)

s9(2)(h)

s9(2)(h)

s9(2)(h)
s9(2)(h)
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15. EQC appears, therefore, to be a good candidate for the role of implementation agent 

16. Following a discussion with the Minister for EQC, EQC’s Chair and Deputy Chair 
agreed to put forward a proposal to Ministers regarding the potential role– a draft of 
which Treasury officials have seen. EQC has also put in place a project team for the 
possible role, the governance group of which includes Southern Response’s General 
Manager (and meetings of which Treasury has been invited to attend as observers).  

EQC is open to taking on the role if it has full control of package implementation 

17. EQC is open to taking on the role of implementation agent if it has full control over the 
payments that are to be made to Southern Response policyholders who are eligible to 
be considered for proactive payments. 

. We note that the final decision on the appointment of EQC as 
implementation agent is subject to the approval of the EQC Board. 

18. 

19. 

s9(2)(h)

s9(2)(h)
s9(2)(h)

s9(2)(h)

s9(2)(h)

s9(2)(h)

s9(2)(h)

s9(2)(g)(i)

s9(2)(h) and s9(2)(g)(i)
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20. 

21. 

22. 

23. Reputational risks and related issues. EQC sees considerable reputational risks with 
undertaking this role. We agree with this view as, unlike the other shortlisted options, 
EQC is a key New Zealand continuing entity and so will retain any reputational issues 
that arise. 

s9(2)(h)

s9(2)(h)
s9(2)(h)

s9(2)(g)(i)

s9(2)(h) and s9(2)(g)(i)

s9(2)(g)(i)
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A Government Department 

24. Due to the specific and finite nature of the implementation agent’s role, a program unit 
within a Government department was considered. An appropriation would be needed 
for this ‘pop-up, pop-down’ function but full reimbursement would come from Southern 
Response for the services provided (ie any department would be fully funded for its 
involvement). It would be highly desirable for the Government department to have 
either specific operational experience relevant to the role or broader experience in 
setting up operating units for managing large volumes of claims.  

Department for the Prime Minister and Cabinet (DPMC) 

25. DPMC has been involved in a number of activities in post-earthquake Christchurch, 
has an office located in Christchurch and was previously host to the Canterbury 
Earthquake Recovery Authority (CERA), a Departmental Agency (and subsequently 
inherited some of CERA’s functions when that agency ceased). However, DPMC’s 
Christchurch-oriented activities have been substantially downsized and the staged 
downsizing and closure of the office there is nearly complete. This also means that 
relevant institutional knowledge will be less accessible than would have been the case 
historically. 

26. With an implementation agent likely needing to be in existence for 12 to 18 months, this 
would be inconsistent with the plan already underway in respect of DPMC’s role in 
Christchurch. Meanwhile, DPMC has taken on major new responsibilities with the all-
of-Government COVID-19 response and leading the response to the Health and 
Disability Review. Following our initial discussions with DPMC, we concluded that 
further work would unlikely find it to be a suitable candidate. 

Ministry of Business, Innovation & Employment (MBIE) 

27. MBIE is experienced in setting up well-functioning operating units, including in post-
earthquake Christchurch. One of these is the Greater Christchurch Claims Resolution 
Service (GCCRS) which operates within MBIE. GCCRS provides policyholders with 
free, independent support to resolve outstanding Canterbury earthquake insurance 
claims and we anticipate that it will have an important role in providing support to 
Southern Response policyholders who may be eligible for any proactive package that 
is proposed whoever undertakes the role of implementation agent. We note that 
GCCRS’s mandate and funding will need to be extended beyond June 2021 to enable 
this support to occur for the predicted life of proactive package implementation. 

28. Like DPMC, MBIE has been taking on substantial new responsibilities post COVID-19 
– most notable is its lead role in Managed Isolation and Quarantine (MIQ), a significant 
undertaking for which MBIE’s resources and efforts need to be fully focused. MBIE 
considers that it will create undue risk for delivery of both functions were it to take on 
another high profile function such as that of implementation agent.  

29. It is essential to maintain the actual and publicly understood independence of GCCRS. 
Policyholders who do receive an offer of payment under a proactive package may 
require a variety of services and support such as those offered by GCCRS. When 
GCCRS began operations, the question of independence from MBIE as building 
regulator proved a significant hurdle to overcome. Even though conflicts could be 
handled in practice, adding a further question about its independence will not be easy 
to manage or mitigate. For at least some customers, it is unlikely that any practical 
management of the conflict would adequately overcome their concerns and, if this 
proved to be the case, GCCRS’s ability to function effectively with remaining (and 
increasingly complex) cases would be compromised. Therefore, both the Treasury and 
MBIE consider there to be too great a risk if both GCCRS and an implementation agent 
are housed within MBIE.  
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30. MBIE did suggest Housing and Urban Development (HUD) as another option we might 
like to explore. However, a review of HUD’s current responsibilities suggested to us 
that it was unlikely to represent a better option than those that were emerging on the 
short list. Therefore, we did not pursue this further but could do so if you wish us to 
explore the option. 

The Treasury 

31. The Treasury has policy and monitoring responsibilities in respect of EQC and the 
insurance sector but not business operations such as those that would be required to 
run a claims handling unit. As with all other implementation agent candidates, it would 
need to engage resources specifically for this function but it also lacks the type of 
expertise needed to set up and run an operating unit (unlike MBIE). Consequently, we 
consider that the Treasury would be unsuited to having a programme unit as 
implementation agent. However, were operational (including set-up) capabilities able to 
be drawn in from elsewhere, the Treasury could potentially act as host for a unit as 
long as this was managed in such a way as to ensure the Treasury’s other advice-
providing activities were not conflicted.  

A Departmental Agency 

32. A Departmental Agency is an operationally autonomous agency within a host 
Government Department. It has its own Chief Executive with direct responsibility to the 
Minister for its clearly identified, ring fenced activities and performance. A Departmental 
Agency would need lead time to set up (likely 3 months), but it would provide a 
structure with more direct accountability for the proactive package.  

33. The candidates for a Departmental Agency are the same as those covered in the 
Government Departments section of this report. Since we’ve determined that no Crown 
organisation has the required blend of organisational scope and capabilities, a 
Departmental Agency offers little additional benefit and has the added burden of a 
longer establishment period. However, it could be further explored as an option if the 
otherwise preferred interdepartmental venture proves too difficult to put in place. 

Hybrid or special purpose arrangements 

34. Given that the role of the implementation agent may only last for 12 to 18 months, we 
have rejected the possibility of creating a new legal entity due to the length of time 
required to set it up. However, the option may be raised again for reconsideration 
should the Court of Appeal decision in Dodds set aside their settlement agreement and 
if the Crown then decides to apply a similar approach in any proactive package (i.e., 
the high complexity scenario noted in Paragraph 8iii).  

35. Assuming that a proactive package will take the form of a ‘top-up’ payment to a specific 
group of Southern Response policyholders who have previously settled with the 
company, we consider there are two potential options which, although novel, represent 
strong candidates for the implementation agent role. These are:  

a. an independent authority and business unit within Southern Response, and 

b. an interdepartmental venture (between the Treasury and MBIE, and hosted by 
the Treasury). 
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Interdepartmental venture (between MBIE and the Treasury, and hosted by the Treasury) 

36. Interdepartmental ventures as an organisational form within the legal Crown will be 
possible once the Public Service Legislation Bill (PSLB) is enacted. The Bill is currently 
awaiting its final House stages is passed and receives the Royal assent.  This is likely 
to happen before the House rises on 6 August 2020 for the general election. 

37. The interdepartmental venture was developed as a mechanism to formalise and 
strengthen joint working arrangements between departments through a legislated 
model, with the members of the board of the venture jointly responsible to the 
appropriate Minister for the operation of the venture.   

38. Treasury officials have discussed the concept of an interdepartmental venture in 
general terms with State Services Commission officials but we will need to engage with 
them more specifically on the matter if you agree that this is the preferred option for an 
implementation agent. Being able to move forward with this option will depend on State 
Services Commission approval.  

39. The Cabinet has previously determined that an objective of the Government is the 
more timely, fair and enduring settlement of outstanding claims arising from the 
Canterbury earthquakes with each of DPMC, MBIE and the Treasury engaging in the 
provision of services or functions to help deliver on these objectives. The capabilities of 
these organisations could potentially be brought together to most effectively deliver the 
operational service of implementing a proactive package.  

40. However, DPMC is already moving out of the post Canterbury earthquakes space and 
both DPMC and MBIE are already taking on substantial new responsibilities, including 
as part of the COVID-19 response. The Treasury could potentially host a venture to 
undertake the role of implementation agent but, as noted above, it does not have the 
experience or capability to set up this type of operating entity on its own. We consider 
that the capabilities required for setting up a Treasury-hosted (and Vote Finance 
administered) venture to undertake this activity could potentially be provided by MBIE. 
However, MBIE does not support this proposal as it is concerned that being involved 
with an implementation agent in any way would impact on the independence (or 
perception of independence) of the GCCRS function within MBIE and therefore its 
ability to carry out its role. 

41. If Ministers favour the interdepartmental venture option and Cabinet approves the 
appropriation for funding through Vote Finance, the Treasury would host the venture 
and could progress set-up arrangements (with MBIE’s assistance) to establish and 
operate the interdepartmental venture while the legislation is still progressing through 
the House. Once the legislation is in place, establishment of the joint-venture would 
require an Order in Council.  

42. The board of an interdepartmental venture comprises the chief executives of each 
department involved and, in this situation we suggest other appointees who would 
bring relevant operational oversight to the activities that would be undertaken. 
Members of the board would be jointly responsible to the appropriate Minister for the 
operation of the venture. The Minister that would oversee the board does not need to 
be the Minister responsible for the appropriation.  

43. An important benefit of an interdepartmental venture is that it most clearly identifies the 
proactive package as being a Crown-led response to the issue. It is also worth noting 
that this “within the Crown” option (i) gives the Crown more control than other options 
and (ii) accountability is with the Crown. 
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A separate business unit within Southern Response with oversight provided by a Customer 
Assurance Committee 

44. We consider that Southern Response is technically and operationally best placed to 
undertake the implementation of any proactive package. However, the issue of 
corporate credibility would potentially act as an impediment to Southern Response 
credibly delivering a proactive package to affected policyholders without an appropriate 
organisational form (ie if it was just part of its business-as-usual activities) as this 
package will be to address issues that arose through the company’s prior decisions. 

45. 

46. 

47.  

48. 

49. 

50. 

51. 

s9(2)(h)

s9(2)(h)

s9(2)(h)

s9(2)(h)
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Figure 2: Organisational structure of Southern Response with a separate implementation unit 
and a Customer Assurance Committee 

 

Engaging and funding an implementation agent 

52. We expect that any implementation agent will be engaged by Southern Response as 
this both (i) recognises that the company is the one which contracted with policyholders 
and settled their claims, and (ii) creates less technical complexity from that front than 
having the Crown engage an implementation agent directly (even though the Crown 
will be funding Southern Response). 
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53. Once we have further determined the scope of the proactive settlement package, after 
the Court’s decisions have been released, we will then be able to assess the extent to 
which funding for the proactive settlement package can be provided from the 
Indemnity. 

54. Whether the implementation agent takes on responsibility both for (i) determining 
appropriate top-up amounts and engaging with policyholders and (ii) making the 
payments to policyholders will depend on the specific agent’s preferences and 
negotiations.  

Short-listed options 

55. In the table below we summarise the three options for implementation agent that we 
consider you should choose between. 
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Figure 3: Treasury summary of key points for and against, and criteria for assessing short-
listed options 

Customer Assurance Committee (CAC) (oversight of a separate unit within Southern Response) 
Pros • The model is similar to that implemented by AMP Life to satisfy the Reserve Bank of New 

Zealand that its NZ policyholders would be protected following a takeover by Resolution Life. 
The CAC would have a majority of appointees recommended by the Crown and provides 
independent oversight of implementation decisions. 

• Ensures best access to experience in matters to be dealt with, and therefore best placed to 
implement any package (with this occurring in a separate operational unit).⁰ 

• Less complex contractual arrangements between the Crown, Southern Response and the 
implementation agent, as policyholder contracts and CAC would be within Southern 
Response. 

Cons  and may not be 
perceived as sufficiently independent from the company.  

• Southern Response’s consolidated reporting will show rising staff numbers and costs 
despite recent messaging that Southern Response is being wound down.  

Time  to  
fully set-up 

Operational 
capability 

Credibility Reputational risks Overall 
ranking 

2 to 3 months 
(estimate) 

Yes in all main 
aspects²ˑ³ 

Form robust but 
perception challenging

A limited life unit within a 
limited life entity 

Interdepartmental venture 
Pros • Brings together Treasury’s experience (insurance policy & related entity monitoring) & 

MBIE’s operational set-up capability 
• Most flexible of Crown department-related options and involves more Crown control and 

accountability than other options. Therefore most clearly a Crown-led response with highest 
level of independence from Southern Response. 

Cons • Won’t start with as much specific experience as other options. 
• Set-up takes longer and more steps requiring Cabinet decisions.⁴  
• Will be the first entity in this form following new legislation. SSC may not agree this has 

appropriate scope and activity for this form. 
• MBIE does not support the proposal as it considers it undermines GCCRS’s independence.⁴

Time to  
fully set-up 

Operational 
capability 

Credibility Reputational risks Overall 
ranking 

3 to 4 months 
(estimate with 

higher 
uncertainty)⁵ 

Yes, regarding set-up, 
but will need to 
contract rest² 

Form robust and 
clearest independence

from Southern 
Response 

A limited life venture by 
two ongoing 

departments. Risks for 
GCCRS 

Earthquake Commission 
Pros • Experience handling (mainly) undercap Canterbury earthquake claims, but has recently 

taken on a small team to act as Southern Response’s agent for its outstanding overcap 
claims.⁶ 

• Adding this role may enable some operational efficiencies. 
• EQC’s proposal emphasises speed and customer centricity. 

Cons • Limited experience with complex overcap claims and claims that are outside the scope of 
the EQC Act. 

Time to 
fully set-up 

Operational 
capability 

Credibility Reputational risks Overall 
ranking 

2 to 3 months 
(estimate)⁸ 

Yes, regarding general 
claims handing but 

less so for overcaps² 

(may not 
be perceived as 

independent) 

Highest as EQC an 
ongoing entity in 

insurance space with a 
variable history 

s9(2)(g)(i)
s9(2)(g)(i)

s9(2)(g)(i)
s9(2)(g)(i)

s9(2)(g)(i)

s9(2)(g)(i)

s9(2)(g)(i)

s9(2)(h)

s9(2)(g)(i)

s9(2)(g)(i)

s9(2)(g)(i)
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⁰  Southern Response is also best positioned to assist the Crown with any legal issues that may arise in the Ross class action 
¹ 
² All entities will need to contract most of the staff required for this function 
³  Independent committee will need to be appointed 
⁴  MBIE considers that its involvement in an interdepartmental venture would undermine GCCRS’s independence, impacting 

on its ability to deliver successful outcomes for Canterbury homeowners  
⁵ Steps required described in Appendix 3. Option could be strengthened by appointment of experienced person/people to the 

board of the venture (which will otherwise comprise the Chief Executives of the two departments). 
⁶  

⁷  

⁸  EQC has already started work on what would be required for operational delivery in case it is selected to be the agent.  
 

Conclusion and recommendation 

56. We consider there to be three viable options for the role of implementation agent for 
any proactive package that the Crown agrees should be implemented following the 
Court of Appeal decision in Dodds. These are, in our order of recommendation:  

i a separate business unit within Southern Response with oversight provided by a 
Customer Assurance Committee, 

ii an interdepartmental venture (between MBIE and the Treasury and hosted by the 
Treasury), and  

iii the Earthquake Commission (EQC).  

57. All candidates reviewed have varying levels of constraints, conflicts, and limitations but 
in most cases these can be mitigated to some extent. 

Consultation 

58. We have consulted with Southern Response, EQC, MBIE, DPMC, and Crown Law 
during the preparation of this report. 

59. One of the options included in this report is for an interdepartmental venture between 
the Treasury and MBIE and hosted by the Treasury. MBIE does not support this 
proposal. MBIE considers that even in this form, there would be an impact on the 
independence of GCCRS. MBIE notes that this independence is a key foundation of 
GCCRS and has been crucial to homeowners successfully engaging with it and 
resolving their claims.  MBIE also notes adding a further high profile venture at this time 
is undesirable as its focus and resources are required to successfully deliver in its lead 
role for Managed Isolation and Quarantine.  

60. MBIE supports the recommendation that an implementation unit be set up in Southern 
Response. MBIE considers that if an interdepartmental joint venture is the preferred 
implementation agent, the option for a DPMC/Treasury joint venture should be 
explored further.  

s9(2)(g)(i)

s9(2)(g)(i)
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Next steps 

61. If you decide on a preferred implementation agent, you may wish to update Cabinet: 

i that a Court of Appeal decision on Southern Response’s appeal against the High 
Court decision in Dodds could be reached any time from late July 2020 onwards, 

ii that in line with the Minister for EQC’s previous statement, you intend that there 
be a proactive package for Southern Response policyholders in the same 
position as the Dodds if the Court of Appeal decides against Southern Response,   

iii that an implementation agent should be selected before the decision so that 
preparations can begin, and that you have conveyed your preference to Southern 
Response, and  

iv that the Treasury and Crown Law will prepare advice for you on the form and 
content of any proactive package which might be implemented following a 
decision by the Court of Appeal. 

62. If you decide that a separate unit within Southern Response will undertake the 
implementation of the proactive package with oversight provided by a Customer 
Assurance Committee, you may wish to advise Cabinet who you intend recommending 
for appointment to that Committee.  

63. If you decide that an interdepartmental venture between the Treasury and MBIE 
(hosted by the Treasury) is the preferred implementation agent,  

a Cabinet will need to either authorise an appropriation for the Treasury or delegate 
authority to you to approve an appropriation, and 

b pending Cabinet approval, officials will begin the process of establishing the 
operational elements of the implementation agent. 

64. If you decide that EQC should be the implementation agent, you may wish to advise 
Cabinet of your intentions. Treasury officials will also prepare a draft Ministerial 
Direction for you to review.  
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Appendix 1:

 

 

s9(2)(h)
s9(2)(h)
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Appendix 2: Steps required from the date of a Court of Appeal Decision to ‘signing on’ the 
implementation agent 
 
It is difficult to be definitive on each of the steps to be taken given the large number of 
unknowns until after a Court of Appeal decision has been made and reviewed and the form 
and nature of any proactive package (should there be one) has been determined. 
 
The role of any implementation agent and the scope of its functions and powers will be 
influenced by the Court’s decision on liability, the basis for that liability, and how it quantifies 
the loss suffered by the Dodds. It is also important to bear in mind the fact that any legal 
liability sits with Southern Response and so its Board will need to be involved in the 
development of any settlement package, and will also need to make decisions about any 
package and its implementation. Finally, any package will also be subject to Cabinet’s 
decisions about what it wishes to do in response to the decision. 
 
At a high level the following steps would be necessary: 

• Review the Court decision. 

• Determine what the legal basis for liability is and how the Court has quantified the loss. 

• Determine the basis upon which any settlements would be made. Decisions to be 
made include whether any settlement package is to be in line with the Court’s decision 
– assuming there is sufficient clarity from the case – or the findings in that decision 
mean that something different needs to be done. Any proactive package will require 
Cabinet and Southern Response Board approval. 

• Determine what class of individuals would qualify for the settlement package. 

• Determine what work was necessary to prepare the settlement offers. 

• Consider the role of Southern Response and any implementation agent in preparing 
and providing the settlement offers. In this regard we will need to consider matters such 
as whether Ministerial Directions to Southern Response were required, or whether it 
could be done by agreement. 

• Determine the functions of Southern Response and the implementation agent that are 
necessary to prepare and provide the settlement offers. Consideration could also be 
given to whether all the functions would be carried out directly by the implementation 
agent, or provided by third parties (for example, loss adjustors). To the extent that all or 
part of the necessary work is not to be carried out by Southern Response, agency 
agreements, or contracts for services may be required. 

 
Timing 
 
Depending on when decisions are required to be made on the settlement proposal, the 
timing for required decisions may occur in the period between the date of the election and 
when a new government is sworn in. In this situation the caretaker convention will apply. The 
Cabinet Manual sets out that generally decisions taken before the start of the caretaker 
period may be implemented. However, significant decisions and actions with long-term 
implications should be deferred if possible.  
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Appendix 3: General comments about interdepartmental ventures 
 
The Public Sector Legislation (PSL) Bill proposes the creation of interdepartmental joint 
ventures (IDJVs). These will be part of the Crown. The purposes of IDJVs are (clause 30 of 
the PSL Bill): 

• to deliver services or carry out regulatory functions that relate to the responsibilities of 2 
or more departments; 

• to assist to develop and implement operational policy relating to those services or 
regulatory functions. 

 
As with departmental agencies, they will be established by their addition to Schedule 2 of the 
PSL Bill, by the Governor-General through Order in Council (see clause 31 of the PSL Bill). 
IDJVs are governed by a board, which is made up of all the Chief Executives of the relevant 
departments (these departments would also be listed in the Order in Council). The members 
of the board are jointly responsible to the appropriate Minister for the operation of the IDJV. 
 
IDJVs will be able to manage assets and liabilities and also administer appropriations. They 
will also be able to use appropriations of their relevant departments, or potentially other 
departments. 
 
Steps necessary to establish IDJVs 
 
The key steps necessary to establish an IDJV are set out below. However, we note that the 
broader proactive payment package will also require Cabinet approval, due the significant 
financial implications. We understand the policy approval for the broader settlement package, 
new appropriation, and the implementation agent could be sought in the same policy paper 
provided to Cabinet.  
 
The steps set out below outline the steps necessary for the establishment of the IDJV. In 
light of the likely timing of a Court of Appeal decision in Dodds and the move to implement a 
proactive package soon thereafter, the relevant Ministers may just wish to take it straight to 
Cabinet. Alternatively, it may be possible for the formal establishment of the IDJV to occur 
later in the year as long as the Treasury has an appropriation for set up costs and can in a 
joint effort with MBIE therefore proceed with establishing a functioning unit.  
 
IDJVs (assuming the PSL Bill is passed) will be established by way of an Order in Council 
made by the Governor-General. Based on a review of the Cabinet Manual the following steps 
are necessary: 

• A policy paper seeking to establish the IDJV would need to be prepared for the relevant 
Minister to take to the appropriate Cabinet Committee. Because this involves setting up 
a new entity and affects legislation the State Services Commission administers, it may 
need to be a paper from joint Ministers ie Minister of State Services and the Ministers 
responsible for the departments in the interdepartmental venture. There is currently no 
guidance on this and we would need to clarify the matter with SSC. 

• If approved by the Cabinet Committee, (and confirmed by Cabinet), the Cabinet 
Committee would approve the State Services Commission providing drafting 
instructions to Parliamentary Counsel Office for the Order in Council. SSC is 
responsible for administering the State Sector Act, and PSL Bill, so it would need to 
provide the drafting instructions. 

• The Order in Council would then be drafted. 

• The draft Order in Council would be provided to the Cabinet Legislative Committee, 
who if it approved the Order, would then refer it to Cabinet for final approval. 

• Cabinet then approves the Order in Council, and it is then submitted to the Governor-
General who then approves the Order in Council. 
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• The Order in Council is then published in the Gazette and the IDJV is legally in 
existence from the date the Order comes into force (specified in the Order). 

 
Before the paper is prepared there are a number of other steps that will likely be required: 

• Ministerial consultation 

• Party consultation 

• Interagency consultation – the Legislation Guidelines prepared by the Legislation 
Design and Advisory Committee notes that the SSC should be consulted at an early 
stage when considering whether or not to create a new public body or alter the 
functions of an existing one 

• Potentially Bill of Rights Act vetting 

• A regulatory impact assessment statement would need to be prepared 

• The Cabinet Office would need to be consulted as a Minister will need to be appointed 
as the appropriate Minister for the IDJV, and 

• The Office of the Auditor General and the Ombudsman may need to be consulted, as 
the IDJV will come within their mandates. 

 
These steps, and the associated work that goes along with them, are difficult to put a firm 
timeframe on. The operational aspects of getting the IDJV ready to implement the package 
would be in addition to the IDJV’s set up time. 
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Appendix 4: 

 

 withheld in full under s9(2)(h)
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Reference: T2020/2745 CM-1-3-112-2-1 (Proactive Package) 
 
 
Date: 6 August 2020 
 
 
To: Minister Responsible for the Earthquake Commission (Hon Grant 

Robertson) 
 
 
Deadline: 10 August 2020 
(if any) 
 
 
Aide Memoire: Southern Response: Oral item re 
implementation agent for a potential package 

You have asked for talking points for the oral item you intend taking to Cabinet on 
Monday, 10th August 2020 or Monday, 17th August 2020 regarding organisational 
arrangements for implementing a potential proactive package for certain Southern 
Response policyholders if the Crown agrees that such a package should be 
implemented following a decision by the Court of Appeal in Dodds. 

Background to the Dodds case 

Southern Response is defending litigation in which the claimants (Mr & Mrs Dodds), 
who cash settled claims for damage to their residential property prior to 1 October 
2014, are seeking further payments. The claimants say Southern Response should 
have disclosed to them information it held about the assessment of certain costs 
associated with the rebuilding (or repair) of their property.  

A court decision on Southern Response’s appeal of the High Court decision in favour of 
Mr & Mrs Dodds is pending. The appeal follows a judgment handed down in the High 
Court on 16 August 2019 that left some important questions unanswered. Having taken 
over conduct of the case, the Crown sought more certainty in terms of situations similar 
to the Dodds. The Crown intends to work with Southern Response to provide a soundly 
based proactive solution to those people that are affected. 

The Crown became involved to ensure a more timely, fair and enduring process 

Cabinet has previously agreed that pathways should be sought for the resolution of 
outstanding claims relating to the Canterbury earthquakes that are more timely, fair and 
enduring than would be the case were disputes simply allowed to follow their normal 
course (e.g., through the courts). This was the rationale behind the ‘test case’ strategy 
that Cabinet approved, with the Dodds being the first of the cases where the Crown 
has taken over proceedings.  
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It is hoped that a decision in this case would not just resolve the position for the Dodds, 
but that it would also provide a basis for dealing (win or lose) with many other claims 
that had been settled prior to 1 October 2014 

The financial extent is unknown but it is estimated that 3,000 customers are 
impacted 

As you have publicly stated, it is intended that following a Court of Appeal decision, the 
Crown will engage with Southern Response to find a proactive solution for others in the 
same situation as the Dodds. 

It is generally estimated that around 3,000 policyholders may be in a similar position to 
the Dodds. The potential cost of a proactive package (if any is required), is currently 
unquantifiable. Recognising that additional liability could arise for Southern Response, 
you (in your capacity as Minister of Finance) have provided the company with a Deed 
of Indemnity in relation to certain litigation (including the Dodds case). 

Sound principles need to be established 

Given the potentially large amounts of public money that could be involved, it is 
important to obtain sound principles on which to base any future decisions in respect of 
any additional payments which might be made to certain policyholders.   

Uncertain timing for a Court of Appeal decision 

The date for a Court of Appeal decision is uncertain but a decision currently appears 
likely any time between now and the end of September 2020. Preparation ahead of any 
decision is advancing but it will be challenging to put everything in place ahead of a 
decision, the nature of which remains unclear. 

Choosing an implementation agent 

You considered a number of options for implementing any proactive payment package 
should there be a need for one. You resolved that as the need for the package arises 
through prior shortcomings by Southern Response, shareholding Ministers have 
agreed with Southern Response that it is the company’s responsibility to put matters 
right. 

A high level of credibility is needed in an implementation agent 

As a result of litigation, Southern Response’s reputation is tarnished. Therefore, while 
Southern Response has the responsibility to ‘put matters right’, the company will set up 
a separate unit to implement the process and to ensure the highest level of credibility 
for the package. The Crown also requires (and Southern Response has agreed) that 
outside governance arrangements be put in place to oversee the processing and 
payments to affected policyholders.  

s9(2)(h)

s9(2)(h)
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20200430 Binder Page 54 of 195



 

Treasury:4325541v1  3 

The Independent Oversight Committee 

The Independent Oversight Committee model proposed is based on the recent 
agreement between the RBNZ and AMP Life, under which AMP Life agreed to create 
an independent governance framework to ensure there was sufficient independent 
oversight of its New Zealand Life business so as to protect the interests of that 
business’s policyholders. 

The Independent Oversight Committee will: 

• Consist of four independent members, all of whom will be appointed by the 
Crown.  

• Provide independent oversight of the processing and payments to affected 
policyholders. 

• Be able to seek an independent audit of the processes and decision-making 
framework used to implement any proactive package.  

• Ensure that Southern Response is appropriately considering the interests of 
Southern Response customers in relation to the package. 

• Have the power to report to policyholders on the package. 

 
 
 
 
 
David Stanley, Principal Advisor, Commercial Performance, 
Shelley Hollingsworth, Manager, Commercial Performance, 

s9(2)(k)
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Treasury Report:  Southern Response: Potential IOC members 

Date:   12 August 2020 Report No: T2020/2806 

File Number: CM-1-3-112-2-1 (Proactive 
Package) 

Action sought 
  Action sought  Deadline  

Minister Responsible for the 
Earthquake Commission 

(Hon Grant Robertson) 

Agree that the Treasury approach 
people listed in this report to 
ascertain their interest in joining the 
IOC 

Agree that one be approached to be 
acting chair (selecting which one) 

Wednesday 19 August 2020 

Minister for Greater Christchurch 
Regeneration 

(Hon Dr Megan Woods) 

Agree that the Treasury approach 
people listed in this report to 
ascertain their interest in joining the 
IOC 

Agree that one be approached to be 
acting chair (selecting which one) 

Wednesday 19 August 2020 

Contact for telephone discussion (if required) 
Name Position Telephone 1st Contact 

David Stanley Principal Advisor, 
Commercial 
Performance 

 

Shelley Hollingsworth Manager, Commercial 
Performance 

 

Minister’s Office actions (if required) 
Return the signed report to Treasury. 
 
Note any 
feedback on 
the quality of 
the report 

 

 

Enclosure: Yes (attached)    

s9(2)(g)(ii)s9(2)(k)
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Treasury Report: Southern Response: Potential IOC members 

Purpose of Report 

1. This report provides you with our list of recommended candidates for an independent 
oversight committee (IOC), to be put in place if, following a decision in the Dodds case, 
the Crown and Southern Response agree to a proactive payment package for some 
Southern Response policyholders. None of these people have been approached yet. 

Background and Analysis 

2. In July 2020 [T2020/2550 refers], you decided that if a proactive payment package is 
put in place for some Southern Response policyholders, the package would be 
implemented by Southern Response as long as: 

• media releases and communications to affected policyholders make it clear that 
because the need for the package arises through prior shortcomings by Southern 
Response, the Crown and Southern Response agree that it is Southern 
Response’s responsibility to rectify these matters 

• outside governance arrangements are put in place to oversee the processing and 
payments to affected policyholders and that this oversight is provided by the IOC, 
and 

• all members of the IOC are selected by the Crown. 

3. The IOC will play a key role in respect of any proactive payment package (if there is to 
be one). In considering potential members for this committee, we have focussed on 
those with the following attributes: 

• high levels of credibility, clear independence, and/or community responsibility and 
engagement  

• oversight of processing activities in financial, commercially sensitive, fiduciary or 
similar roles 

• experience in actuarial, auditing, assurance or independent evaluative activities  

• experience in legal, and/or determinations/mediation/issue resolution. 

4. Our list of recommended candidates is weighted towards those who have close 
connections to and/or involvement in the Canterbury community. 
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5. The professions likely to have the skills and knowledge required for the IOC are:  

• Professional directors 

• Lawyers or sector mediators (if no conflicts) 

• Former partners accounting (especially audit/assurance) or actuarial firms, and 

• Former police and armed forces. 

6. Taking into account feedback from Minister Robertson’s office, we recommend that the 
IOC comprises four members, with half having sufficient public exposure that their 
credibility, independence, and community commitment are readily and widely 
recognised, with the balance having a mix of the technical skills outlined above.  

7. Following a desktop search we recommend the three people in list A be approached to 
ascertain their interest in principle in joining the IOC, if it is to be established. We 
expect that the first two people in list A have a higher level of community recognition of 
the nature outlined in paragraph 6 as their careers have occurred largely in the public 
eye. The third person on list A (Ms Fiona Mules), brings both breadth and depth at the 
interface between the Crown and its owned entities and in contractual arrangements 
and complex matters in which the Crown has engaged in Canterbury during the post-
earthquakes period.   

8. In addition, we recommend that one person from list B, or as many more as are 
needed to reach a total of four committee members, be approached as well. Those on 
list B bring additional skills and experience in the legal, insurance contract mediation 
and/or major financial matters space to community profile of the candidates in list A. 
We recommend that you rank the names in the order that you wish us to approach 
them (in case your preferred selections are unavailable). Background information on 
each candidate is included in the Annex. 

LIST A 

• Mr David Ayers 

• Ms Sandra Manderson 

• Ms Fiona Mules 

LIST B 

• Ms Nina Khouri 

• 

• 

• 

9. We are currently working with Southern Response on draft Terms of Reference (TOR) 
for the IOC and will put these to shareholding Ministers for review and comment once 
these are sufficiently advanced.  

10. While technically the IOC will be appointed by the Southern Response board so that it 
can sit effectively within Southern Response (but operating independently as per its 
TOR), Southern Response has agreed that the appointments will be in accord with the 
Crown’s preferences.  

11. Note that as IOC positions are not Ministerial appointments, the selection of members 
does not require consideration by Cabinet’s Appointments and Honours Committee. 

s9(2)(a)
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12. Finalisation of the IOC will probably occur within days of a decision being released in 
Dodds. However, shareholding Ministers might choose to confidentially select one 
candidate to be acting chair of the IOC prior to the release of the decision. This would 
enable the acting chair to engage with the implementation unit within Southern 
Response regarding aspects of the unit’s processes and with Southern Response’s 
board and Treasury with regard to the TOR. 

Next Steps 

13. Once we have your views on candidates for the IOC we will contact the selected 
individuals to ascertain their interest in being considered. We will provide you with any 
additional names for consideration should that prove necessary.  

14. We will advise you of the four accepting candidates and will undertake due diligence on 
the selected individuals before the Southern Response board confirms the membership 
of the IOC. This will include reference checks and enquiries about conflicts of interest. 
We will also bring you further advice on remuneration for the IOC members. 

15. If you select a candidate to be acting Chair of the IOC, we will involve them in 
development of the IOC TOR.  
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Recommended Action 

We recommend that you: 
 
a agree that the Treasury approach the three people listed below to ascertain their 

interest in joining the IOC 
 

Mr David Ayers Agree/disagree Agree/disagree 

Ms Sandra Manderson Agree/disagree Agree/disagree 

Ms Fiona Mules Agree/disagree Agree/disagree 
 Minister Responsible for the Minister for Greater  
 Earthquake Commission Christchurch Regeneration 

 
b agree that the Treasury approach the four people listed below (under recommendation 

c) to ascertain their interest in joining the IOC  
 
Agree/disagree. Agree/disagree.Minister Responsible for the
 Minister for Greater 
Earthquake Commission Christchurch Regeneration 

 
c rank these four in the order you prefer the Treasury to approach them until the number 

of people agreeing in principal to join the committee reaches four (order of approach 1 
to 4) 

 
 Order of approach

Minister Responsible for the 
Earthquake Commission 

Order of approach 
Minister for Greater 
Christchurch Regeneration 

Ms Nina Khouri   

  

  

  
 
c agree that one of those named in the two lists be approached to be acting chair of the 

IOC and indicate that preference by the applying “AC” next to their name. 
 

Agree/disagree. Agree/disagree.Minister Responsible for the
 Minister for Greater  
Earthquake Commission Christchurch Regeneration 

 
 
 
 
 
Shelley Hollingsworth 
Manager, Commercial Performance 
 
 
 
 
 
 
Hon Grant Robertson Hon Dr Megan Woods 
Minister Responsible for the Minister for Greater Christchurch 
Earthquake Commission Regeneration 

s9(2)(a)
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Annex: 

 
Name:  
Location: 

Age: 

Ethnicity:   

Mr David Ayers 
Canterbury 
NA 

NA 

Previous 
Employment 

Mayor – Waimakariri (and councillor from 2007-2010 and since 2019); Deputy 
Principal – Rangiora High School; Assistant Principal – Cashmere High School; 
Teacher & Head of Department – Mairehau High School; Teacher Adviser – 
Christchurch College of Education (later College of Education at University of 
Canterbury) 

Current Crown 
Governance 

 

Other Governance – 
current & previous  

Chair – Canterbury Museum; Mayor – Waimakariri (and councillor prior) 

Qualifications University of Canterbury – Master of Arts, Diploma Education; Christchurch 
Teachers’ College – Diploma Teaching 

 
Name:  
Location: 

Age: 

Ethnicity:   

Ms Sandra Manderson 
Canterbury 
NA 
NA 

Previous 
Employment 

NZ Police – District Commander; Superintendent (National Manager Organisational 
Performance); International Liason Officer to the Americas (Washington); Director of 
the Crime Prevention Unit at DPMC 

Current Crown 
Governance 

 

Other Governance – 
previous  

President of the Police Guild 

Qualifications Queen’s Service Medal; University of Canterbury – Master of Business 
Administration, MBA and MSc; Honorary Doctor of Laws 
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Name:  
Location: 

Age: 

Ethnicity:   

Ms Fiona Mules 
Canterbury 

NZ European 

Current Employment Principal - Fiona Mules Consulting 

Previous 
Employment 

Head of Public Private Partnership Programme - New Zealand Treasury; Director - 
Corporate Finance - PricewaterhouseCoopers; Associate Director - Crighton 
Anderson Corporate Finance / Northington Partners; Service Delivery Manager / 
Business Development Consultant - Hudson Global Resources; Senior Executive - 
Morel & Co; Manager - Strategic Projects - WestpacTrust; Analyst - Corporate 
Advisory / Relationship Officer - Institutional Banking - Westpac Institutional Bank 

Current Crown 
Governance 

Director - Reserve Bank of New Zealand; Director - Kiwirail Holdings Ltd 

Previous Crown 
Governance 

Member - National Infrastructure Advisory Board 

Other Governance – 
current 

Deputy Chair - Development Christchurch Limited; Independent Member - Capability 
Project Board - Ministry of Defence; Independent Director - Lyttelton Port Company 
Limited; Independent Director - Ngai Tahu Tourism Limited 

Other Governance – 
previous  

Independent Director - Eastland Group Limited, Eastland Port Limited, Gisborne 
Airport Limited, Eastland Network Limited; Independent Member - Expert Review 
Panel for the establishment of the NZ Infrastructure Commission - New Zealand 
Treasury; Member - Independent Advisory Panel - Housing Infrastructure Fund - 
MBIE; Independent Member - Capital Investment Panel - New Zealand Treasury; 
Independent Member - Procurement Steering Group - Tamaki Redevelopment 
Company Limited; Independent Director - Hilton Haulage Limited 

Qualifications Lincoln University - Master of Commerce and Management (Finance and Business 
Management); Lincoln University - Bachelor of Commerce and Management 
(Accounting and Finance) 

 
Name:  
Location: 

Age: 

Ethnicity:   

Ms Nina Khouri 
Auckland 
NA 
NA 

Current & Previous 
Employment 

Mediator with a wide range of civil and commercial mediation experience in New 
York, London, Canada and New Zealand across contract, professional negligence, 
insurance and property disputes; Academic Fellow - Faculty of Law, University of 
Auckland; Mediator - New Zealand Law Society 

Crown Governance  

Other Governance Board member, LEADR NZ Inc (now Resolution Institute); Member, International 
Standards Commission; Academic member, Senior Courts Education Committee, 
Institute for Judicial Studies 

Qualifications Auckland University – BA/LLB (Hons); New York University – LLM; UK – Accredited 
Mediator CEDR; National Mediation Accreditation System (Australia); Resolution 
Institute (formerly LEADR) (Australia/New Zealand) 

 
 

s9(2)(a)
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Treasury Report:  Southern Response Earthquake Services Ltd: Fees for 
Independent Oversight Committee 

Date:   12 November 2020 Report No: T2020/3339 

File Number: CM-0-2-23-2020 

Action sought 

  Action sought  Deadline  

Minister of Finance 
(Hon Grant Robertson) 

For information None 

Minister Responsible for the 
Earthquake Commission 
(Hon Dr David Clark) 

Agree to seek a fees exemption 
under the Cabinet Fees Framework  

Sign and send the attached letter to 
the Minister for the Public Service 

As soon as possible 

Associate Minister of Finance 
(Hon Dr Megan Woods) 

For information None 

Contact for telephone discussion (if required) 

Name Position Telephone 1st Contact 

Murray Costello Senior Advisor, Governance 
and Appointments 

 

Gael Webster Manager, Governance and 
Appointments (wk) (mob) 

 

Minister’s Office actions (if required) 

Return the signed report to Treasury. 

If signed, send the attached letter to the Minister for the Public Service. 
 
Note any 
feedback on 
the quality of 
the report 

 

 
Enclosure: Yes (attached) 

s9(2)(g)(ii)s9(2)(k)
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Treasury Report:  Southern Response Earthquake Services Ltd: Fees 
for Independent Oversight Committee 

Executive Summary 
A recent Court of Appeal decision has provided sufficient clarity for Southern Response 
Earthquake Services Ltd (SRES) to offer a proactive payment package to insurance 
policyholders who are claiming, or likely could claim, damages in relation to their claims 
which were settled by SRES before October 2014. The Treasury will provide advice to 
Ministers on the proposed package by the end of November 2020. 

The settlement package, once approved, will be implemented by Southern Response.  The 
previous Ministers for the Earthquake Commission and for Greater Christchurch 
Regeneration agreed in principle to establish an Independent Oversight Committee (IOC) to 
oversee and advise Ministers and the Board of Southern Response on the implementation of 
the package.  An independent committee would help provide for policyholder and public 
confidence in the process.   

If you agree to confirm establishment of the IOC an appointment paper will be provided to 
give effect to that.  However, we recommend that you initiate work on fees for an IOC before 
confirming your decision, as it can take time to consult on fee levels. 

Fees for the IOC will be set under the Cabinet Fees Framework (the Framework) but these 
will be lower than the proposed IOC Members would have expected and some may not 
accept appointment.  The Treasury recommends seeking an exemption under the 
Framework to reflect fair remuneration for the calibre of people sought for the IOC.   

A fees exemption requires agreement from the Minister for the Public Service.  If you agree 
to seek the proposed fees, a letter is attached for your signature.  

Recommended Action 
We recommend that you: 
a note that prospective fees under the Cabinet Fees Framework will be substantially 

lower than was initially proposed for the Independent Oversight Committee 
 

b agree to seek an exemption to set fees above the applicable range in the Cabinet Fees 
Framework, at: 
• a daily rate for the Chair of $1,250 
• a daily rate for Members of $960.   

 
 Agree/disagree. 
 
c agree to sign and send the attached letter to the Minister for the Public Service seeking 

this exemption. 
 

Agree/disagree 
 
 
 
 
 
Gael Webster 
Manager, Governance and 
Appointments 

 
 
 
 
 
 
Hon Dr David Clark 
Minister Responsible for the 
Earthquake Commission 

20200430 Binder Page 65 of 195



 

T2020/3339 Southern Response Earthquake Services Ltd: Fees for Independent Oversight Committee Page 3 

 

 

Treasury Report:  Southern Response Earthquake Services Ltd: Fees 
for Independent Oversight Committee 

Purpose of Report 
1. This paper notes concerns over prospective fees for the proposed Independent 

Oversight Committee (IOC), and provides a letter to the Minister for the Public Service 
seeking an exemption to set fees for the IOC above the expected level provided for by 
the Cabinet Fees Framework (the Framework).  

Background 

2. Southern Response has faced legal action by claimants seeking damages in relation to 
claims for earthquake damage to the residential properties of policyholders that 
Southern Response cash-settled prior to October 2014.  Claimants have contended 
that Southern Response should have disclosed information about additional costs 
associated with the rebuilding or repair of their properties.   

3. The Crown decided to treat one case – Southern Response Earthquake Serves Ltd 
(Southern Response) v Dodds – as a test case and took over litigation from Southern 
Response.  In August 2019, the High Court found largely in favour of the claimants.  
However, there were inconsistencies in the judgment and some unanswered questions.  
The Crown appealed the decision. 

4. In September 2020, the Court of Appeal largely dismissed the appeal but the decision 
did provide greater clarity on a number of important issues.  The Minister of Finance 
announced that the Crown would not appeal the Court’s decision and would settle with 
the claimants, Mr and Mrs Dodds.  The Court’s decision provides Southern Response 
with sufficient clarity for a proactive package for eligible policyholders in a similar 
situation to that of the Dodds.  Southern Response, Crown Law, and the Treasury are 
developing a proposed package and will provide a report to Ministers by the end of 
November 2020. 

5. Southern Response will implement the package as it is operationally best placed to do 
so.  To provide for policyholder and public confidence in the process, the previous 
Ministers for the Earthquake Commission and for Greater Christchurch Regeneration 
agreed in principle to establish an IOC to advise Ministers and the Board of Southern 
Response Earthquake Services Ltd (SRES) on the implementation of a proactive 
package.   

6. If you agree to confirm establishment of the IOC an appointment paper will be provided 
to give effect to that.  However, we recommend that you initiate a request for a fee 
exemption for an IOC before confirming your decision, as it can take time to consult on 
fee levels. 

7. This issue has arisen because, in considering the proposed membership and role of 
the IOC, concerns emerged about the fees that would be set under the Framework. 

8. It was initially proposed to establish the IOC as a Board sub-Committee of SRES, with 
the members being appointed by the SRES Board subject to agreement with Ministers.  
Taking account of the importance and substance of the roles the initial proposal was to 
set fees at 80% of the SRES Board level (Chair $72,000 p.a. and directors $36,000 
p.a.) so the proposed fees for the IOC would have been $57,600 p.a. for the Chair and 
$28,800 p.a. for Members.  As daily fees this would equate to $1,152 per day for the 
Chair (with approximately 50 days work expected), and $960 per day for members 
(with approximately 30 days work expected in a year). 
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9. However, concerns about independence were raised and the sub-Committee 
suggestion did not proceed.  The IOC is now being established by Ministerial 
appointments and the Cabinet Fees Framework applies. 

Daily Fees under the Framework  
10. We note that the proposed members are already committing time to this work for free, 

as fees will only be paid from the date when appointments are confirmed.   
 
11. The IOC would be a Group 4 body and the scores could be: Skills 10 (or 8); Function 4; 

Complexity 4; Public interest: we are assuming 5.  That would put the IOC at the top of 
the Level 2 range at $885 per day for the Chair and $560 per day for Members.  These 
rates are substantially lower than was earlier proposed, and we expect that at least two 
of the proposed IOC Members would not accept appointment at those fee levels.  

 
12. If you proceed with the IOC, it will be important to have the members fully engaged to 

achieve the outcomes you want from this process, and public interest (and risk to 
reputations) will be high.  The Treasury therefore recommends seeking an exemption 
under the Framework to reflect fair remuneration for the calibre of people sought for the 
IOC.   

13. The characteristics sought for the members included experience in oversight of 
processing activities in financial, commercially sensitive, fiduciary, or similar roles; 
actuarial, auditing, or independent evaluative activities; legal and/or determinations/ 
mediation, and issue resolution; community responsibility and engagement; and people 
with high levels of credibility, clear independence, and consistent with diversity 
objectives of the government.   

14. The previous Ministers were proposing the following four candidates for appointment: 

• David Ayers as the Chair.  Mr Ayers was the Mayor of Waimakariri from 2010-19, 
taking office about one month after September 2010 Darfield earthquake. 

• Nina Khouri, a lawyer with strong mediation experience in New York, London, 
and throughout New Zealand, including in natural disaster insurance and 
earthquake repairs. 

• Sandra Manderson, former NZ Police District Commander for Canterbury from 
2002-07, with a proven record of leadership and community reassurance at a 
senior level in the state sector.  

• Fiona Mules, an experienced audit and risk director currently serving on the 
boards of the Reserve Bank, KiwiRail Holdings Ltd, Lyttelton Port Company, and 
Development Christchurch Ltd.   

15. With the proposed candidates bringing a high level of expertise and credibility, we 
recommend setting the fees for the IOC at levels similar to those that would have 
applied in the initial sub-Committee proposal, being: 

• a daily rate for the Chair of $1,250 
• a daily rate for Members of $960.   

 
16. These daily rates reflect: 

• the urgency of the work, requiring substantial time investment to quickly get up to 
speed and provide an independent view on the policies being developed to 
deliver this package.  We note that the proposed Chair and Members are already 
committing time to this work for free, as fees will only be paid from the date when 
appointments are confirmed   

20200430 Binder Page 67 of 195



 

T2020/3339 Southern Response Earthquake Services Ltd: Fees for Independent Oversight Committee Page 5 

 

• the complexity of the issues underlying the payment package representing the 
Government solution.  In their oversight capacity, IOC Members will have 
oversight of the package’s implementation by a separate unit within Southern 
Response, and will need to be alert to and report on any emerging issues in an 
area in which there continues to be live litigation 

• the need to manage strong claimant, public, and media interest in Christchurch 
and Canterbury in this process.  We expect the Chair of the IOC to be 
undertaking a high amount of media and public engagement 

• the Government’s reliance on the IOC Members to bring credibility to the 
solution’s implementation by applying their skills and reputation to its oversight.  
This brings a high level of reputational risk to the Chair and the Members who are 
stepping up to ensure the Government gets the desired results from the 
investment, being rebuilding confidence that claimants have been treated 
equitably, while ensuring the available funding is being well-managed.  

 
17. Seeking a fees exemption requires agreement from the Minister for the Public Service.  

The Treasury has briefed Public Service Commission officials on this issue so they can 
respond promptly once your request is received. 
 

18. If you agree to seek the proposed fees, a letter is attached for your signature.  

Next Steps 
19. If agreed, sign and send the attached letter (Annex I) to the Minister for the Public 

Service.  Once the response is received this will be included in the APH paper to 
appoint the IOC members, enabling a fees arrangement to proceed to Cabinet for 
approval. 

Documents 
20. Documents attached to this report: 

• Annex I: Letter for Minister for the Public Service 
 

s9(2)(h)
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Hon Chris Hipkins 
Minister for the Public Service 
Parliament Buildings 
WELLINGTON 6010 
 
 
Dear Minister 
 
Independent Oversight Committee for Southern Response Earthquake Services 

Ltd: Fees Exception 

 

I seek your support for a fees exception under the Cabinet Fees Framework (Framework) 
for a proposed Independent Oversight Committee (IOC). 
 
The IOC is being established to oversee, and advise Ministers and the Board of 
Southern Response Earthquake Services Ltd (SRES) on, the implementation of a 
Government solution for up to 3,000 Southern Response policyholders who appear to 
be due additional payments from the company.  In considering the membership and 
role of the IOC, concerns have emerged about the fees that would be set under the 
Framework. 

It was initially proposed to establish the IOC as a Board sub-Committee of SRES, with 
the members being appointed by the SRES Board subject to agreement with Ministers.  
Taking account of the importance and substance of the roles the initial proposal was to 
set fees at 80% of the SRES Board level (Chair $72,000 p.a. and directors $36,000 
p.a.) so the proposed fees for the IOC would have been $57,600 p.a. for the Chair and 
$28,800 p.a. for Members.  As daily fees this would equate to $1,152 per day for the 
Chair (with approximately 50 days work expected), and $960 per day for members 
(with approximately 30 days work expected in a year).  

However, concerns about independence were raised and it has been decided to 
establish the IOC by Ministerial appointments.  This means fees will be set under the 
Framework. 
 
The IOC would be a Group 4 body and the scores could be: Skills 10 (or 8); Function 4; 
Complexity 4; Public interest: I am assuming 5.  That would put the IOC at the top of 
the Level 2 range at $885 per day for the Chair and $560 per day for Members.  These 
rates are substantially lower than was earlier proposed, and I expect that at least two of 
the proposed IOC Members would not accept appointment at those fee levels.  
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An engaged Committee is important to achieve the outcomes I seek from this process, 
and public interest (and risk to reputations) will be high.  I am therefore seeking an 
exemption to set higher fees under the Framework to enable fair remuneration for the 
calibre of people sought for the IOC.   

I am proposing the following fees for the IOC: 

• a daily rate for the Chair of $1,250 

• a daily rate for Members of $960.   
 
These are at levels similar to those that would have applied in the initial sub-Committee 
proposal.  The daily rates I am seeking reflect: 

• the urgency of the work, requiring substantial time investment to quickly get up to 
speed and provide an independent view on the policies being developed to 
deliver this package.  I note that the proposed Chair and Members are already 
committing time to this work for free, as fees will only be paid from the date when 
appointments are confirmed   

• the complexity of the issues underlying the payment package representing the 
Government solution.  In their oversight capacity, IOC Members will have 
oversight of the package’s implementation by a separate unit within Southern 
Response, and will need to be alert to and report on any emerging issues in an 
area in which there continues to be live litigation 

• the need to manage strong claimant, public, and media interest in Christchurch 
and Canterbury in this process.  I expect the Chair of the IOC to be undertaking a 
high amount of media and public engagement 

• the Government’s reliance on the IOC Members to bring credibility to the 
solution’s implementation by applying their skills and reputation to its oversight.  
This brings a high level of reputational risk to the Chair and the Members who are 
stepping up to ensure the Government gets the desired results from the 
investment, being rebuilding confidence that claimants have been treated 
equitably, while ensuring the available funding is being well-managed.  

 
I would appreciate an indication of your support to set fees at the proposed levels for 
the IOC.  There is some urgency involved as I wish to establish the IOC at an early 
opportunity.  If your advisors wish to discuss any aspects of this proposal they should 
contact the responsible Treasury officials: David.Stanley@treasury.govt.nz and 
Murray.Costello@treasury.govt.nz  
 
 
Yours sincerely 
 
 
 
 
 
Hon Dr David Clark 
Minister Responsible for the Earthquake Commission  
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Treasury Report:  Southern Response: Proposed parameters for a 
proactive settlement package  

Date:   25 November 2020   Report No: T2020/3029 

File Number: CM-1-3-112-2-1  

Action sought 
  Action sought  Deadline  

Minister of Finance  

(Hon Grant Robertson) 
 

 

Agree to the proposed parameters for a proactive 
settlement package for certain Southern Response 
policyholders. 

Agree to lodge the attached Cabinet paper. 

30 November 2020 

Minister Responsible for the 
Earthquake Commission 

(Hon Dr David Clark) 
 

Agree to the proposed parameters for a proactive 
settlement package for certain Southern Response 
policyholders. 

Agree to lodge the attached Cabinet paper. 

30 November 2020 

Associate Minister of Finance 

(Hon Dr Megan Woods)  

For your information N/A 

Associate Minister of Finance  

(Hon David Parker)   

For your information N/A 

Contact for telephone discussion (if required) 
Name Position Telephone 1st 

Contact 

David Stanley Principal Advisor, Commercial 
Performance 

 

Shelley Hollingsworth Manager, Commercial Performance  

Philippa Le Couteur Senior Solicitor, Legal Team 

(work) (mobile) 

 

Actions for Ministers’ offices  
Return the signed report to the Treasury 
 

Note any 
feedback on 
the quality of 
the report 

 

 

Enclosures: Yes (attached) 
 Appendix 1: 

Cabinet paper: principles for proactive settlement 
package.docx  
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Treasury Report:  Southern Response: Proposed parameters for a 
proactive settlement package 

Executive summary 

1. This report provides you with information about a proposed proactive package that 
could be offered to policyholders who cash settled their claims for earthquake 
damage with Southern Response before 1 October 2014, and who are now seeking 
to be paid additional amounts. This package has been developed using the legal 
principles articulated by the Courts in recent decisions involving such policyholders. 
The report also seeks your agreement to seek Cabinet’s approval for Southern 
Response to implement this proactive package, and a draft Cabinet paper is 
attached for your consideration.  

2. Developing a proactive package is consistent with the last Government’s Cabinet 
approved objective of more timely, fair and enduring settlements of outstanding 
earthquake claims in Canterbury. By moving to implement a well-constructed 
package of top-up payments proactively, Southern Response is addressing claims 
similar to the one successfully presented in Court by Mr and Mrs Dodds without 
those claimants having to go through a potentially long and arduous litigation 
process. As a result the Canterbury community will be able to more firmly place 
Canterbury earthquake issues in the past and Southern Response itself will be 
closer to fulfilling its outstanding obligations, thereby bringing forward when it can be 
operationally closed down. The implementation of a proactive solution may not bring 
specific fiscal benefits to the Crown but as well as being consistent with broader 
objectives, such as discharge of Southern Response’s policy obligations and 
equitable outcomes for pre October 2014 policyholders, it will also enable Crown 
Ministers and officials to redirect their activities to other Crown priorities.   

3. 

Background 

4. A number of legal proceedings have been brought against Southern Response by 
policyholders who cash settled claims for earthquake damage to their residential 
properties in Canterbury before 1 October 2014, and who are seeking further 
payments on top of previously settled insurance claims. 

5. In 2014, the issue of whether policyholders were entitled to be paid some specific 
costs (namely contingencies and professional fees) under the terms of their policies 
was considered by the courts. The courts found that such costs were payable and, 
since 1 October 2014, Southern Response has included allowances for those costs 
in the amounts paid to policyholders. It also topped up the amounts paid to 
policyholders who settled in the period between the Court of Appeal’s decision on 
this matter (on 1 October 2014) and the Supreme Court’s decision on 22 July 2015. 
However, Southern Response did not retrospectively top up the amounts paid to 
policyholders who settled in the period before 1 October 2014. 
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6. In 2019, the Crown took over the conduct of one of the claims against Southern 
Response, Southern Response Earthquake Services Limited v Dodds (Dodds), and 
this was run as a test case. The Cabinet of the previous Coalition Government had 
approved the taking of test cases on matters likely to result in expediting the 
settlement of a larger number of litigated claims relating to the Canterbury 
earthquakes.  

7. The Dodds had cash settled their insurance claim with Southern Response before 
1 October 2014 and were seeking additional payments. In 2019, the High Court 
found in favour of the Dodds. However, the judgment did not provide the clarity the 
Crown was seeking about Southern Response’s liability to the 3,000 other 
policyholders in a similar position to the Dodds. At the Crown’s request, Southern 
Response appealed the case to the Court of Appeal. The Court of Appeal found in 
favour of the Dodds in September 2020. 

8. The previous Minister for Greater Christchurch Regeneration and Minister 
Responsible for the Earthquake Commission received advice in January 2020 on a 
possible proactive package for policyholders in the same or similar position as the 
Dodds. 

 The appeal decision 
has now provided sufficient clarity for development of principles for a package and 
this paper seeks your approval of the proposed parameters of the proactive 
settlement package for eligible policyholders. 

The Proposed Package 

Principles 

9. We propose that the principle underpinning the proactive package be: 

Putting policyholders who cash settled with Southern Response before 1 October 
2014 in a similar position to those who cash settled with the company after that 
date, through providing additional amounts where these have not already been 
paid, plus interest on that sum. 

10. This principle ensures that policyholders are treated equitably regardless of when 
they settled with Southern Response. This principle is also more likely to lead to 
settlement of claims as it is based on the legal principles arising out of the Dodds 
decision. It is therefore likely to result in enduring settlement of many of these 
claims.

11. We propose that eligible policyholders receive amounts for professional fees and 
contingencies, and interest on that sum. We also propose that Southern Response 
ensure that, at a minimum, policyholders are paid these amounts at rates no less 
than what they would have received if they had settled after 1 October 2014. 
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12. While this package will be delivered by Southern Response and should deal with 
any liability the company may have to these policyholders, it will be funded by the 
Crown. The board of Southern Response has, in principle, agreed the proposed 
proactive package subject to approval and confirmation of funding by the Crown, 
and advice from the company’s legal representatives, Buddle Findlay.  

Cost of, and funding for, package 

18. At this stage it is too early to estimate the cost of settlements. The Minister of 
Finance has provided an indemnity on behalf of the Crown to Southern Response in 
relation to certain legal claims brought against the company. 

 We will 
 provide you with an update next week. We 

will also provide you with an estimate of costs. 

Independent oversight arrangements 

19. Southern Response will establish a new unit to implement the package. However, in 
July 2020, the then shareholding Ministers of Southern Response agreed that an 
Independent Oversight Committee (IOC) should be appointed by Ministers to 
oversee Southern Response’s implementation of, and to provide public and 
policyholder confidence about, any proactive package (T2020/2550 refers).  The 
cost of the IOC will need to be covered by a new appropriation in Vote Finance of 
$600,000 over two years.   
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Recommended action 

We recommend that you: 
 
Proposed parameters for the proactive package 
 
a agree that the principle underpinning the proactive package be: 

 
Putting policyholders who cash settled with Southern Response before 1 October 2014 
in a similar position to those who cash settled with the company after that date through 
providing additional amounts where these have not already been paid, plus interest on 
that sum. 

 
Agree / Disagree Agree / Disagree 
Minister of Finance  Minister Response for the Earthquake  
  Commission 

 
 
b note 

 
Noted Noted 
Minister of Finance  Minister Responsible for the Earthquake 

Commission 
 
 
c agree that those eligible for the proactive package include policyholders (or assignees):  

• whose houses were damaged or damaged beyond economic repair in the 
Canterbury earthquakes; 

• who held an AMI Premier House Cover policy or Premier Rental Property Cover 
policy; 

• who received a communication from Southern Response representing that the 
amount payable under the policy was an amount that did not include amounts for 
contingencies and professional fees (including Arrow costs where applicable); 

• who entered into a full and final Settlement and Discharge Agreement with 
Southern Response to resolve their insurance claim; and 

• who cash settled before 1 October 2014 for an amount that did not include 
amounts for contingencies and professional fees (including Arrow costs where 
applicable)
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Agree / Disagree   Agree / Disagree 
Minister of Finance  Minister Response for the Earthquake 

Commission 
 
 
AND 
 
d agree that the people eligible for the proactive package include policyholders (or 

assignees): 
• whose houses were damaged in the Canterbury earthquakes; 

• who held an AMI Market Value House Cover policy or AMI Market Value Rental 
Property Cover policy; 

• who entered into a full and final Settlement and Discharge Agreement with 
Southern Response to resolve their insurance claim; and 

• who cash settled before 1 October 2014, where they have not been paid out their 
full sum insured 

 
Agree / Disagree   Agree / Disagree 
Minister of Finance  Minister Response for the Earthquake 

Commission 
 
 
AND 

 
e agree that those eligible for the proactive package include policyholders (or assignees) 

with out-of-scope claims (as described in paragraphs 55-56 of this paper), who cash 
settled before 1 October 2014 for an amount that did not include amounts for 
contingencies and professional fees (where those were applicable), 

 
Agree / Disagree     Agree / Disagree 
Minister of Finance  Minister Response for the Earthquake 

Commission 
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f agree that the cost elements payable under the proactive package include amounts for: 
• contingencies; 

• professional fees (including some Arrow project management fees where these are 
specified in an internal Detailed Repair/Rebuild Analysis (DRA)); 

• GST; and  

• interest on the total sum 
to the extent that these amounts were not included in the original settlement with the 
policyholder. 

 
 Agree / Disagree   Agree / Disagree 
Minister of Finance  Minister Response for the Earthquake 

Commission 
 
g agree that the cost elements payable under the proactive package include amounts for 

enhanced foundations only where the undisclosed “Office Use” section of an internal 
DRA for a policyholder includes an amount for enhanced foundations and these have not 
otherwise been paid to the policyholder. 

 
Agree / Disagree   Agree / Disagree 
Minister of Finance  Minister Response for the Earthquake 

Commission 
 
h 

 
Yes / No Yes / No  
Minister of Finance Minister Responsible for the Earthquake 

Commission 
 

i 

 
Agree / Disagree   Agree / Disagree 
Minister of Finance  Minister Response for the Earthquake 

Commission 
 
j agree that an amount of $2,000 be payable to each eligible policyholder for legal advice 

on the package. 
 

Agree / Disagree   Agree / Disagree 
Minister of Finance  Minister Response for the Earthquake 

Commission 
 
k agree that, to ensure equitable treatment of policyholders, Southern Response will 

calculate the rates of payment for the cost elements to ensure that no policyholder will be 
paid at rates less than what they would have received if they had settled after 1 October 
2014. 
 
Agree / Disagree   Agree / Disagree 
Minister of Finance  Minister Response for the Earthquake 

Commission 
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k note that Southern Response proposes to announce the package, with Ministers, once 

approved by Cabinet, and will commence processing applications from eligible 
policyholders.  

 
Noted   Noted 
Minister of Finance  Minister Response for the Earthquake 

Commission 
 
l 

 
Noted   Noted 
Minister of Finance  Minister Response for the Earthquake 

Commission 
 

Noted   Noted 
Minister of Finance  Minister Response for the Earthquake 

Commission 
 
 
Independent Oversight Committee 
 
n note that in July 2020, the then shareholding Ministers of Southern Response agreed to 

establish an Independent Oversight Committee (IOC) to oversee the implementation of 
any proactive package by Southern Response, indicated their preferences for IOC 
membership in August 2020, and that a separate report is being prepared for you on 
appointments to the IOC. 

 
Noted Noted 
Minister of Finance Minister Responsible for the Earthquake 

Commission 
 
 
o agree that a new appropriation will need to be sought from Cabinet at an estimated cost 

of $600,000 over the two financial years ended 30 June 2021 and 2022, with this 
appropriation to be administered by the  Treasury.  

 
Agree / Disagree Agree/Disagree 
Minister of Finance Minister Responsible for the Earthquake 
 Commission 

 
 
p agree to lodge the attached Cabinet paper to seek Cabinet approval for the proposed 

settlement package parameters. 
 

Agree/Disagree Agree/Disagree 
Minister of Finance Minister Responsible for the Earthquake 

Commission 
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q indicate which Ministers will submit the Cabinet paper. The attached draft paper has 

been prepared assuming that it is jointly submitted by the Minister of Finance and the 
Minister Responsible for the Earthquake Commission. 

 
 

 Minister of 
Finance 

Minister Responsible for the 
Earthquake Commission 

Minister of Finance Yes/No Yes/No 
Minister Responsible 
for the Earthquake 
Commission 

Yes/No Yes/No 

   
 r indicate whether you wish the costs incurred by the Crown in relation to the IOC 

to represent a charge against allowances. 
Yes / No      
Minister of Finance      

 
 
 
 
Shelley Hollingsworth 
Manager, Commercial Performance 
 

 

 
 
 
 
 
 
Hon Grant Robertson 
Minister of Finance 
 
 

 
 
 
 
 
 
Hon Dr David Clark                                            
Minister Responsible for the Earthquake 
Commission 

 
 
 
 
 
 
Hon Dr Megan Woods 
Associate Minister of Finance 

 
 
 
 
 
 
Hon David Parker 
Associate Minister of Finance 
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Treasury Report: Southern Response: Proposed parameters for a 
proactive settlement package 

Purpose  

1. We seek your agreement on the proposed parameters for a proactive settlement 
package for former AMI policyholders who cash settled for earthquake damage to 
their residential properties in Canterbury with Southern Response Earthquake 
Services Ltd (Southern Response) before 1 October 2014.

2. We also ask you to advise whether you wish to lodge the attached Cabinet paper to 
seek Cabinet agreement to the proposed parameters.  

3. Developing a proactive package is consistent with the last Government’s Cabinet 
approved objective of more timely, fair and enduring settlements of outstanding 
earthquake claims in Canterbury. By moving to implement a well-constructed 
package of top-up payments proactively, Southern Response is addressing claims 
similar to the one successfully presented in Court by Mr and Mrs Dodds without 
those claimants having to go through a potentially long and arduous litigation 
process. As a result, the Canterbury community will be able to more firmly place 
Canterbury earthquake issues in the past and Southern Response itself will be 
closer to fulfilling its outstanding obligations, thereby bringing forward when it can be 
operationally closed down. The implementation of a proactive solution may not bring 
specific fiscal benefits to the Crown but as well as being consistent with broader 
objectives, such as the discharge of Southern Response’s policy obligations and 
equitable outcomes for pre October 2014 policyholders, it will also enable Ministers 
and officials to redirect their activities to other Crown priorities.   

Background  

4. A number of legal proceedings have been brought against Southern Response by 
policyholders who cash settled claims for earthquake damage to their residential 
properties in Canterbury before 1 October 2014, and who are seeking further 
payments on top of previously settled insurance claims. 

5. Generally speaking, claimants say that Southern Response should have disclosed 
to them information that it held about the assessment of certain costs associated 
with the rebuilding (or repair) of their properties. This information was contained in a 
Detailed Repair/Rebuild Analysis (DRA), a document recording the features of the 
property, the earthquake damage observed by Southern Response’s agent, Arrow 
International Ltd (Arrow), and Arrow’s estimates of the costs to repair or rebuild the 
property. The “Office Use” section of the DRA, which was not provided to 
policyholders, included items that Southern Response considered were not 
policyholder entitlements under the terms of their policy. 
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6. In 2014, the issue of whether policyholders were entitled to be paid some specific 
costs (namely contingencies and professional fees) under the terms of their policy 
was considered by the Court of Appeal, and subsequently the Supreme Court in 
Avonside Holdings Limited v Southern Response (Avonside). The Supreme Court 
held that those costs were payable. After the Supreme Court’s decision, Southern 
Response included in the amounts paid to policyholders allowances for certain types 
of costs, and also topped up the amounts paid to policyholders who settled in the 
period between the Court of Appeal’s decision on 1 October 2014, and the date of 
the Supreme Court’s decision on 22 July 2015. However, Southern Response did 
not top up the amounts to policyholders who settled in the period before 1 October 
2014. 

7. On 13 August 2018, the Cabinet of the previous Coalition Government approved the 
then Minister Responsible for the Earthquake Commission’s paper Canterbury 
Insurance: Next Steps. The Government’s objective laid out in that paper was the 
more timely, fair and enduring resolution of claims arising from the Canterbury 
earthquakes. The paper set out a number of measures the Government intended to 
take to achieve this objective including, where deemed appropriate, test cases on 
matters likely to have value in expediting the settlement of a larger number of 
litigated claims – particularly where the case had the potential to provide a principled 
basis for the Crown or a Crown entity to make payments to other persons in the 
same or similar circumstances as the party to the test case, if it was decided fair and 
reasonable to do so. 

8. In 2019, the Crown took over the conduct of one of the claims against Southern 
Response with the aim of having a court ruling on the issues raised (Southern 
Response Earthquake Services Ltd v Dodds (Dodds)). This was consistent with its 
policy of seeking timely, fair and enduring settlement of outstanding insurance 
claims in Canterbury. The High Court found in favour of the Dodds but did not 
provide the clarity sought by the Crown. The Crown chose to appeal the High Court 
decision to obtain further clarity on Southern Response’s legal liability so that it 
could respond appropriately to other policyholders. The Court of Appeal released its 
decision on 7 September 2020, and also found in favour of the Dodds. Southern 
Response and the Treasury estimate that around 3,000 policyholders may be in a 
similar position to the Dodds. 

9. 

10. The previous Minister for Greater Christchurch Regeneration and Minister 
Responsible for the Earthquake Commission, at their request, were provided with 
advice in January 2020 on a possible proactive package for policyholders in the 
same or similar positions as the Dodds. The Treasury advised that any proactive 
package should await pending clarification of Southern Response’s liability by the 
Court of Appeal. Ministers agreed with that approach.  
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Dodds litigation 

11. Mr and Mrs Dodds owned a residential property in Christchurch that was damaged 
in the Canterbury earthquakes. It was insured under an AMI Premier House Cover 
policy. The house was damaged beyond economic repair, and the Dodds elected to 
buy another house. Southern Response’s contractor, Arrow International Ltd, 
provided Southern Response with a DRA that recorded the features of the house 
that had been damaged and estimated the cost of a rebuild. This included 
allowances for contingencies, professional fees and certain types of costs that would 
be incurred by Arrow in managing a rebuild. Southern Response then provided the 
Dodds with an abridged DRA that excluded those allowances, as it did not consider, 
genuinely and in good faith, that the policy required it to pay these sums if the 
Dodds elected to buy another house (the assessment of the claim preceded the 
Court of Appeal and Supreme Court’s decisions in Avonside).  

12. The Dodds were unaware of the complete DRA, and settled their claim based on the 
lower figure in the abridged DRA. The Dodds later became aware of the complete 
DRA and brought proceedings against Southern Response seeking to recover the 
approximately $205,000 difference between the figure in the abridged DRA and the 
rebuild cost estimate figure in the complete DRA. This was on the basis that they 
had been induced to settle their claim on the basis of misrepresentations by 
Southern Response, and that Southern Response had also breached the Fair 
Trading Act 1986 (FTA) by engaging in misleading conduct. The Dodds also claimed 
that Southern Response had breached a duty of good faith owed to them. The claim 
in Dodds was based on misrepresentation, rather than on policy entitlement as in 
the Avonside case. 

13. The misrepresentation and FTA claims succeeded in the High Court. Southern 
Response appealed the decision to the Court of Appeal.  In September 2020, the 
Court of Appeal upheld the High Court’s decision that Southern Response had 
made the following misrepresentations: 

• that its estimate of the cost of rebuilding their home on the current site was the 
amount shown in an abridged DRA, which excluded amounts for contingencies, 
professional fees and Arrow costs; 

• that the abridged DRA was the only relevant estimate of rebuild costs that 
Southern Response had received from Arrow; 

• that the maximum entitlement under the “Buy Another House” option 
communicated to the policyholder was the amount in the abridged DRA (and that 
figure was repeated in other communications). 

14. The Court also found that, as a consequence of these misrepresentations, Southern 
Response had breached the FTA. The Court found that Southern Response was 
liable to pay damages under the Contract and Commercial Law Act 2017 and the 
FTA. The Court held that the loss suffered by the Dodds was the difference between 
the true value of their rights under the policy and the sum that they were persuaded 
to take in exchange for a surrender of those rights. The true value of their rights 
under the policy was the estimated cost that would actually be incurred by Southern 
Response to rebuild the house on its present site. 
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15. The High Court found that the cost to rebuild the house on its present site included 
allowances for contingencies, professional fees, and two categories of Arrow costs: 
Arrow contract costs (costs incurred in connection with entry into construction 
contracts and related contracts, if a rebuild takes place) and Arrow construction 
costs (costs Arrow incurs for supervising the construction process on behalf of 
Southern Response). The issue of whether the Arrow costs should be taken into 
account in the cost of rebuilding was appealed to the Court of Appeal. While the 
Supreme Court in Avonside had previously said that amounts for contingencies and 
professional fees were payable, it had not specifically considered the matter of the 
two types of Arrow costs. The Court of Appeal in Dodds found that these costs 
should be taken into account when estimating the cost to rebuild the house on its 
present site. The Court of Appeal noted that they could not ‘…see any basis for 
distinguishing these costs from other rebuild costs’.  
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Proposed parameters of the proactive settlement 

26. The Court of Appeal’s decision in the Dodds case has now provided the clarity the 
Crown and Southern Response need to develop and offer a proactive package to 
eligible policyholders in a similar position to that of the Dodds. 

27. This report sets out the proposed parameters of the proactive package. Treasury 
officials have worked with Crown Law and Southern Response in formulating the 
package. In addition, Southern Response’s board has endorsed these parameters 
at its meeting on 23 November 2020, subject to approval and confirmation of 
funding by the Crown, and advice from their legal representatives Buddle Findlay. 
While this package will be delivered by Southern Response and should deal with 
any liability the company may have to those policyholders who are proposed to 
come within the package, it will be funded by the Crown. This paper seeks Ministers’ 
approval of the proposed parameters of the proactive settlement package for eligible 
policyholders and your agreement to take the matter to Cabinet. 

28. The Minister of Finance has provided an indemnity on behalf of the Crown to 
Southern Response in relation to certain legal claims brought against the company. 

 We will provide you with an 
update next week on the matter of how the package will be funded.  
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29. 

30. We attach a proposed Cabinet paper for you to lodge to seek Cabinet approval for 
the settlement package, if you agree.  

Principle underpinning the proactive package 

31. We propose that the principle underpinning the proactive package be:  

Putting policyholders who cash settled with Southern Response before 1 October 
2014 in a similar position to those who cash settled with the company after that 
date through providing additional amounts where these have not already been 
paid, plus interest on that sum. 

32. This principle is consistent with the objective of providing fair settlement of claims, 
as it ensures that policyholders are treated equitably regardless of when they settled 
with Southern Response. This principle is also more likely to lead to settlement of 
claims as it is based on the legal principles arising out of the Dodds decision. It is 
therefore likely to result in enduring settlement of many of these claims. 

33. Southern Response has settled claims in the period before 1 October 2014 using 
different processes. While this paper sets out the broad parameters for the package, 
in some cases they will be complex to apply in practice. We propose that the 
principle above be used to guide Southern Response as it administers the package. 

Eligible policyholders and proposed parameters 

34. We propose that the policyholders1 who should be eligible for the proactive package 
are: 

 

35. Whether a policyholder fits within one of these classes will depend on their specific 
circumstances.  

                                                
1  In some cases policyholders sold their insured properties before their insurance claim was finalised, and will have assigned 

their rights under the policy to the new owner of the property. These new owners will have settled the insurance claim rather 
than the previous owner. Where that is the case, we propose that the person eligible for the package will be the person who 
entered into the settlement agreement, rather than the person who held the insurance policy at the time of the earthquakes. 
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36

 

Southern Response policies 

37. There were two key types of AMI policies: Premier House Cover policy (for owner 
occupiers), and Premier Rental Property Cover policy (for rental properties) 2. Both 
policies provided top up cover for earthquake damage over and above the amounts 
payable by the Earthquake Commission. The policies provided that, where the 
policyholder’s house was damaged beyond economic repair, the policyholder could 
choose to rebuild on the same site, buy another house, or receive a cash payment. 
Premier House Cover policyholders could also choose to rebuild on another site. 
The amount Southern Response would pay where the policyholder selected the 
option of rebuilding on another site, or buying another house, was capped at the 
cost of rebuilding the house on its present site. The cash payment option was 
capped at the market value of the house at the time of the loss. 

38. Both policies also provided that if the house was damaged and could be repaired, 
Southern Response could choose to repair the house to an “as new” condition, or 
pay the policyholder the cash equivalent of the cost of repairs. 

39. 

                                                
2   We discuss the Market Value policies later in the report. These are different from the Premier House policies. The Premier 

House policies provide replacement cover, whereas the Market Value policies are indemnity value policies.  
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40. 

 

43. 
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44. Some of the extensions recommended and agreed between the Treasury, Crown 
Law, and Southern Response are to include the following policyholders within the 
package. 

(a) All policyholders with a Premier House Cover policy or Premier Rental 
Property Cover policy who cash settled with Southern Response before 
1 October 2014, and whose properties were either damaged beyond 
economic repair or repairable 

(i) Houses damaged beyond economic repair 

45. This extends the package to those policyholders with a Premier House Cover or 
Premier Rental Property Cover policy whose houses were damaged beyond 
economic repair and who elected to: 

a rebuild on the same site; 

b rebuild on another site; 

c receive a cash payment calculated on the basis of the market value of the house. 
Southern Response calculated “market value” as the depreciated value of the 
“buy another house” option (which is capped at the cost to rebuild the house on 
its present site). 

d receive an “out-of-policy” option, namely “buy and renovate” or “house and land 
package”. Southern Response offered policyholders whose homes were 
damaged beyond economic repair a number of options that were not included in 
their policy. In the case of these out-of-policy options, policyholders could elect to 
receive a cash settlement to the same value as the “buy another house” option 
(ie it was capped at the cost to rebuild the house on its present site), but the 
funds could be applied in ways different to what was strictly required under the 
policy (ie buy another house and use any remaining balance of the funds to 
renovate it, or use the funds to buy another house and any remaining balance 
could be used for purchase of the land on which the house was sited). 

(ii) Houses that were damaged but repairable 

46. This also extends the package to those policyholders with a Premier House Cover 
or Premier Rental Property Cover policy whose houses were repairable, and to 
whom Southern Response elected to pay the cost of repairs. Again, in calculating 
the cost of repair, Southern Response included an allowance for contingencies, 
professional fees and Arrow costs. However, the figure provided to policyholders did 
not always include these amounts, and they may not have been paid to 
policyholders. 

47. 

48. s9(2)(h)
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(b) Certain policyholders with a Market Value House Cover policy or Market 
Value Rental Property Cover policy who cash settled before 1 October 2014 

49. These market value policies are significantly different from the Premier House 
policies. In particular, the policies are indemnity value (not replacement value). 
These policies provide that, if a policyholder’s house is damaged, Southern 
Response could choose to “…repair the house to the state it was in before the 
damage or pay you the cash equivalent for the cost of repairs with allowance for 
depreciation and wear and tear”. The amount Southern Response would pay was 
“the market value of your house at the time of the loss or damage; or the sum 
insured shown in the Policy Schedule”. In most cases the policyholder’s full 
entitlement would have been paid to them. 

50. In principle, market value was determined by Southern Response providing an 
estimated reinstatement cost (in the form of a Customer DRA) to an independent 
valuer who then reduced that figure by applying a depreciation percentage. 
However, Southern Response advises that in practice it was rare for the 
depreciation exercise to be carried out, as the estimated reinstatement cost often far 
exceeded the sum insured limit set in the policy.  

51. 

52. However, we propose to extend the package to those Market Value policyholders 
where the cost to reinstate their properties was below the sum insured, and who 
were provided with a customer DRA that excluded amounts for contingencies, 
professional fees, and the two types of Arrow costs. As the limit in the policy is either 
the market value of the house at the time of damage or the sum insured, any 
additional amounts would only be paid up to whichever is the greater amount (in 
most cases it is likely to be the sum insured). Southern Response advises that this 
approach will require a detailed file review. 

(c) Policyholders with DRAs different from the DRA that the Dodds received 

53. There is a range of DRAs with different formats that were prepared by Southern 
Response in the period before 1 October 2014. 

54. 
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3. 

55. 

56. 

Payments to be made under the package 

(a) Elements/cost items included in the payment 

57. In Dodds, the Court found that the loss suffered by the Dodds was the difference 
between the true value of the Dodds’ rights under the policy and the sum they were 
persuaded to take in exchange for a surrender of those rights.  

58. The true value of the Dodds’ rights under their policy was the estimated cost that 
would actually be incurred by Southern Response to rebuild the Dodds’ house on 
the same site. That amount included allowances for contingencies, professional 
fees, and two categories of Arrow costs, the amount of those being as listed in the 
“Office Use” section in the DRA. As the amount that the Dodds actually settled for 
did not include sums for contingencies, professional fees, and the two categories of 
Arrow costs3, it was these items that made up the damages award (along with GST 
and interest calculated on the total sum from the date of the settlement agreement 
until the date of payment).  

(i) Professional fees and contingencies 

59. The two core elements of the recommended package are contingencies and 
professional fees. These elements were the focus of the Avonside decision and 
made up most of the damages awarded in Dodds. Professional fees are “…the fees 
which would be incurred for the professional services required in designing the 
replacement house, obtaining consents, and supervising construction”.  

                                                
3 These are described in paragraph 14 of this report. 
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60. The two categories of Arrow costs proposed to be included are those awarded in the 
Dodds case: Arrow contract costs (costs incurred in connection with entry into 
construction contracts and related contracts, if a rebuild takes place) and Arrow 
construction costs (costs that Arrow incurs for supervising the construction process 
on behalf of Southern Response). These are, in substance, types of professional 
fees. 

61. We propose that, if a policyholder’s internal DRA includes amounts for the two types 
of Arrow costs, these costs should be included in the amount paid to them.  

62. We discuss the issue of how these costs would be dealt with if there are no amounts 
included in a policyholder’s DRA below.  

(ii) GST 

63. GST is required to be paid on the total amount paid to policyholders. 
 

64. 

65. 

66. 

s 9(2)(ba)(ii) and 9(2)(h)
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67. 
 

68. 

69. 

70. 

71. 

72. 

73. 

74. 

s9(2)(h)

s9(2)(h)

s9(2)(h)

s9(2)(h)

20200430 Binder Page 92 of 195



 

 T2020/3029 Southern Response: Proposed parameters for a proactive settlement package    Page 23 
 

  
    
 

75. 

76. 

(v) Interest 

77. We propose that policyholders eligible for the package also be paid interest on the 
settlement sum, from the date of the original settlement agreement to the date of the 
payment of the settlement sum, at the rates determined in accordance with the 
Interest on Money Claims Act 2016. The High Court in Dodds awarded interest on 
this basis. 

(vi) Amount for legal advice 

78. We also propose to include in the package $2,000 for each policyholder to use to 
obtain independent legal advice about the package. This will help ensure that 
policyholders can make an informed decision regarding the benefits and risks of 
accepting the package offer and opting out of the class action. 

(b) How the elements/cost items are calculated 

(i) Different approaches taken by the courts 

79. The Courts in Avonside and Dodds have taken different approaches to calculating 
the items that make up the estimated cost to rebuild a house on its present site, 
which affects how we calculate the cost items that would be payable under the 
package. This is because Avonside was about what a policyholder’s entitlement was 
under his/her policy, whereas Dodds was about misrepresentation.  

80. In Avonside, expert evidence was provided to the Court on the approach to, and 
calculation of, the estimated rebuild costs. The Court accepted the evidence of the 
policyholder’s expert that professional fees of 10% and a contingency of 10% were 
industry standard figures and should be payable under the policy. 

81. In Dodds, the Court of Appeal held that the unabridged internal DRA was evidence 
of Southern Response’s actual reasonable estimate of the costs that it would incur 
to rebuild the property. On that basis the figures in the DRA provided the basis for 
the amounts awarded in the damages award. 
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(ii) Southern Response’s approach after 1 October 2014 

82. After the Supreme Court’s decision in Avonside on 22 July 2015, Southern 
Response included an allowance for contingencies and professional fees in the 
amount paid to policyholders who settled after that date. They also topped up the 
amount paid to policyholders who settled after the Court of Appeal’s decision on 
1 October 2014. The professional fees were calculated for rebuilds at 6% of the 
construction cost for a group home build, or 10% for a non-group home build (for 
example for architecturally designed homes). Professional fees were calculated for 
repairs at 10%. The construction cost estimate and professional fees were then 
added together, and a contingency was calculated at 10% of the total sum. 

(iii) Proposed approach to calculation to achieve generally equitable treatment 
of policyholders 

83. Southern Response has identified that there is a range of DRAs. There is variability 
about whether cost elements are included and in how those cost elements are 
calculated. This means that simply paying the costs at the rates recorded in any 
internal DRA will create inequitable treatment across policyholders. We are 
proposing an approach that should result in a broadly equitable treatment of 
policyholders. 

84. We propose that the starting point is that, if there is an internal DRA and it includes 
amounts for contingencies, professional fees and/or Arrow fees (if Arrow fees are 
separately itemised from professional fees), then that DRA will provide good 
evidence of what Southern Response’s actual estimate of the rebuild or repair cost 
was. 

85. As Southern Response has identified, however, there is a range of DRAs, and some 
policyholders would not have had an internal DRA at all, or some DRAs may be 
missing some cost elements. Southern Response has recommended filling such 
gaps by using the standardised rates for professional fees and contingencies that 
have been paid for claims settled after 1 October 2014.  

86. Southern Response has proposed that, to manage the risk of inequitable outcomes 
for policyholders, after the cost elements have been calculated (either from the 
DRA, or using the standardised figures), the rates of payment of those cost 
elements should be compared to those paid after 1 October 2014 and, if necessary, 
topped up to those rates. The effect of this is that no policyholder would be paid cost 
elements at rates less than they would have received had they settled after 1 
October 2014, but there is a possibility that, if their DRA records higher rates, they 
may receive more. 

87. 

 

88. 
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Notable exclusions 

89. There are some policyholders who, because of their factual circumstances, will not 
be covered by the parameters of the proactive package, in particular policyholders: 

a whose house was rebuilt or repaired by Southern Response, as there was no 
cash settlement. These policyholders are excluded because Southern Response 
would have, during the course of the rebuild or repair, paid for all actual costs as 
they were incurred, including any variations (requiring use of some or all of the 
contingency allowance). Southern Response-managed repairs and rebuilds are 
also excluded from the Ross class action; or 

b who settled with parties other than Southern Response, such as CERA or EQC 
based on an abridged Southern Response DRA.

c who settled after 1 October 2014. 

90. 

 
 

91. 

 

92. 

93. 

94. 
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a 

b 

95. 

96. 

97. 

98. 

99. 

 

s9(2)(h)

s9(2)(h)

s9(2)(h)

s
s9(2)(h)

s9(2)(h)

20200430 Binder Page 96 of 195



 

 T2020/3029 Southern Response: Proposed parameters for a proactive settlement package    Page 27 
 

  
    
 

100. 

101. 

102. 

103. 

104.  

105. 

106. 
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Implementation issues 

Basis of settlement 

107. We propose that payments are made in settlement of any liability that Southern 
Response may have to the applicant, and that people will be required to enter into a 
settlement agreement in full and final settlement of any claims that they have 
against the company, and to formally opt out of the class action.  

108. 

Next steps 

Agreement on parameters  

109. We ask that you indicate your agreement or otherwise on the parameters outlined in 
the report.  We also ask you to indicate whether you wish to lodge the attached 
Cabinet paper.  If you agree, we propose that you present the paper to Cabinet on 7 
or 14 December 2020.  

Implementation  

110. Southern Response will implement the package as it is operationally best placed to 
do so. Southern Response intends to establish a unit with approximately ten staff 
members to manage and implement the package process in a timely manner so that 
affected policyholders can get on with their lives and Southern Response can then 
cease operations and be wound dow

111. Southern Response has indicated that it is likely to implement the package 
commencing with a marketing campaign inviting applications from affected 
policyholders.  

Independent Oversight Committee 

112. Given that the claims outlined in this report arise through failings by Southern 
Response, even though many years ago, its reputation with affected policyholders 
and the wider Canterbury community is poor. 

113. To provide for policyholder and public confidence in Southern Response’s 
implementation of the process, the previous Minister Responsible for the 
Earthquake Commission and the Minister for Greater Christchurch Regeneration 
agreed to establish an independent Oversight Committee (IOC), to oversee 
implementation and delivery if a settlement package proceeded (T2020/2550 
refers). The success of the settlement package will rest in large part on the 
credibility that attaches to the IOC and how it undertakes its oversight role. It is also 
likely that the IOC will be the subject of considerable policyholder and public scrutiny 
as it performs its role. 

114. Ministers agreed on four preferred members (T2020/2806 refers). Subject to 
approval of the settlement package, we will provide a separate report for you to seek 
approval of the member appointments at the meeting of the Cabinet Business 
Committee on 9 December 2020. 

s9(2)(h)

s9(2)(h)
s9(2)(h)
s9(2)(h)

20200430 Binder Page 98 of 195



 

 T2020/3029 Southern Response: Proposed parameters for a proactive settlement package    Page 29 
 

  
    
 

115. We recommend that Ministers issue a letter of expectations (LOE) to the board of 
Southern Response with an expectation that Southern Response will ensure that the 
IOC is able to undertake its oversight role, including by ensuring appropriate 
reporting to the IOC in accordance with the IOC’s terms of reference. We will draft 
an LOE for your consideration within the next 10 days. 

Costs to the Crown 

116. The Minister of Finance has provided an indemnity on behalf of the Crown to 
Southern Response in relation to certain legal claims brought against the company. 

 

 We will provide you with an 
update next week. We will also provide you with estimated costs for the package, at 
that time. We will update the Cabinet paper to reflect this new information. 

117. As costs ultimately incurred by the Crown will impact the operating balance and net 
Crown debt, the Minister of Finance will need to decide whether these expenses will 
represent a charge against allowances. 

118. An appropriation under Vote Finance will be required to cover the IOC member fees 
and costs, secretariat services, and legal and professional services that may be 
required.  We estimate that up to $600,000 will be required over two years from 
establishment. 
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Office of the Minister of Finance 

Office of the Minister Responsible for the Earthquake Commission  

Cabinet 

 

Canterbury Earthquake Insurance Claims: Proactive Settlement 

Package 

Proposal 

1. We seek Cabinet agreement on proposed parameters for a proactive settlement 
package for former AMI policyholders who cash settled for earthquake damage 
to their residential properties in Canterbury with Crown-owned Southern 
Response Earthquake Services Ltd (Southern Response) before 1 October 
2014.  

2. We seek Cabinet agreement to provide funding to Southern Response to 
deliver this package and Cabinet authorisation for the Minister Responsible for 
the Earthquake Commission and Associate Minister of Finance Woods to make 
decisions about how that funding will be provided to Southern Response.  

3. We also ask Cabinet to note and support our intention to appoint four members 
to an Independent Oversight Committee. 

Relation to Government priorities 

4. Consistent with the objective approved by Cabinet in 2018 of achieving a more 
timely, fair, and enduring settlement of Canterbury earthquake claims, this 
paper proposes a proactive package for former AMI policyholders in Canterbury 
to whom recent court cases suggest that Southern Response is liable. 

Executive summary 

5. In 2014, the Court of Appeal (and confirmed in 2015 by the Supreme Court in 
Avonside Holdings Limited v Southern Response (Avonside)) found that 
Southern Response policyholders who held certain types of AMI insurance 
policies were in some cases entitled to be paid some specific costs as part of 
the cash settlement of their claims. 

6. Since the Supreme Court’s decision, Southern Response included allowances 
for those costs in the amounts paid to policyholders. Southern Response also 
topped up the amounts paid to policyholders who settled between the Court of 
Appeal’s decision on this matter (on 1 October 2014) and the Supreme Court’s 
decision (on 22 July 2015), but it did not retrospectively top up the amounts 
paid to policyholders who settled before 1 October 2014. 

7. Following the change in approach, a number of legal proceedings have been 
brought against Southern Response by policyholders who cash settled 
insurance claims for earthquake damage to their residential properties in 
Canterbury before 1 October 2014 and who are seeking further payments on 
top of previously settled insurance claims. 

8. In February 2019, the Crown took over the conduct of one of the claims against 
Southern Response, Dodds v Southern Response Earthquake Services Limited 
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(Dodds). Mr and Mrs Dodds had cash settled before 1 October 2014 and were 
seeking additional payments on top of their previously settled claim. 

9. In August 2019, the High Court found in favour of the Dodds. However, the 
judgment did not provide the clarity the Crown was seeking about Southern 
Response’s liability to the 3,000 other policyholders in a similar position to that 
of the Dodds. At the Crown’s request, Southern Response appealed the case. 
The Court of Appeal found in favour of the Dodds in September 2020. This 
decision provides sufficient certainty for Southern Response to determine how 
best to respond to policyholders in a situation similar to that of the Dodds. 

10. One of the other proceedings against Southern Response has been brought as 
a class action (Ross v Southern Response Earthquake Services Limited 
(Ross)). This proceeding is in its very early stages. The claim is very similar to 
the Dodds case, and Southern Response estimates that there may be 3,000 
people within the scope of the class action. 

11. Southern Response, Treasury, and Crown Law have been working together to 
develop a proactive package for policyholders in a similar position to the Dodds. 
We agree with the content of that package. 

12. While this package will be delivered by Southern Response and should deal 
with any liability the company may have to these policyholders, it will be funded 
by the Crown. The board of Southern Response has in principle agreed to the 
proposed proactive package subject to approval by the Crown. This paper 
seeks Cabinet’s approval of the proposed parameters of the proactive 
settlement package for eligible policyholders. 

13. 

14. Southern Response will establish a new unit to implement the settlement 
package and an Independent Oversight Committee (IOC) will be established to 
provide for public and policyholder confidence. We intend to appoint four 
members of the IOC. We propose that Cabinet agree to a new appropriation 
under Vote Finance to cover the estimated $600,000 costs of the IOC during 
the up to 18 months it is expected to operate between now and June 2022. 

Background to legal proceedings against Southern Response 

15. The Supreme Court in Avonside held in 2015 that some specific costs (namely 
contingencies and professional fees) were payable to policyholders who cash 
settled for earthquake damage. Southern Response subsequently included 
those costs in amounts paid to policyholders and also topped up the amounts 
paid to policyholders who settled in the period between an earlier Court of 
Appeal decision in 2014 and the Supreme Court decision in 2015. However, it 
did not top up the amounts to policyholders who settled before 1 October 2014. 

16. A number of legal proceedings have been brought against Southern Response 
by policyholders who cash settled insurance claims for earthquake damage to 
their residential properties in Canterbury before 1 October 2014, and who are 
seeking further payments on top of previously settled claims. 

s9(2)(h)
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17. Generally speaking, claimants say that Southern Response should have 
disclosed to them information that it held about the assessment of certain costs 
associated with the rebuilding or repair of their properties. This information was 
contained in a Detailed Repair/Rebuild Analysis (DRA), a document recording 
the features of the property, the earthquake damage observed by Southern 
Response’s agent, Arrow International Ltd (Arrow), and Arrow’s estimates of the 
costs to repair/rebuild the property. The “Office use” section of the DRA, which 
was not provided to policyholders, included items, in most cases professional 
fees and contingencies, that Southern Response considered at the time were 
not policyholder entitlements under the terms of their insurance policy. 

Dodds case 

18. Mr and Mrs Dodds owned a residential property in Christchurch that was 
damaged in the Canterbury earthquakes. It was insured under an AMI Premier 
House Cover policy. The house was damaged beyond economic repair, and the 
Dodds elected to buy another house. Arrow provided Southern Response with a 
DRA that recorded the features of the house that had been damaged and 
estimated the cost of a rebuild. This included allowances for contingencies, 
professional fees, and certain types of costs that would be incurred by Arrow in 
managing a rebuild. Southern Response then provided the Dodds with an 
abridged DRA that excluded those allowances, as it did not consider, genuinely 
and in good faith, that the policy required it to pay these sums if the Dodds 
elected to buy another house (the assessment of the claim preceded the Court 
of Appeal and Supreme Court’s decisions referred to in paragraph 14 above). 

19. The Dodds were unaware of the complete DRA, and settled their claim based 
on the lower figure in the abridged DRA. The Dodds later became aware of the 
complete DRA and brought proceedings against Southern Response (Dodds v 
Southern Response Earthquake Services Ltd) seeking to recover the 
approximately $205,000 difference between the figure in the abridged DRA and 
the rebuild cost estimate in the complete DRA. This was on the basis that they 
had been induced to settle their claim on the basis of misrepresentations by 
Southern Response, and that Southern Response had also breached the Fair 
Trading Act 1986 (FTA) by engaging in misleading conduct. The Dodds also 
claimed that Southern Response had breached a duty of good faith owed to 
them. The claim in Dodds was based on misrepresentation, rather than on 
policy entitlement as in the earlier Avonside Court of Appeal and Supreme 
Court cases involving Southern Response in 2014 and 2015. 

20. The misrepresentation and FTA claims succeeded in the High Court. Southern 
Response appealed the decision to the Court of Appeal. In September 2020, 
the Court of Appeal upheld the High Court’s decision that Southern Response 
had made the following misrepresentations: 

• that its estimate of the cost of rebuilding their home on the current site was 
the amount shown in an abridged DRA, which excluded amounts for 
contingencies, professional fees and Arrow costs 

• that the abridged DRA was the only relevant estimate of rebuild costs that 
Southern Response had received from Arrow 

• that the maximum entitlement under the “Buy Another House” option 
communicated to the policyholder was the amount in the abridged DRA 
(and that figure was repeated in other communications). 
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22. The Court also found that, as a consequence of these misrepresentations, 
Southern Response had breached the FTA. The Court found that Southern 
Response was liable to pay damages under the Contract and Commercial Law 
Act 2017 and the FTA. The Court held that the loss suffered by the Dodds was 
the difference between the true value of their rights under the policy and the 
sum that they were persuaded to take in exchange for a surrender of those 
rights. The true value of their rights under the policy was the estimated cost that 
would actually be incurred by Southern Response to rebuild the house on its 
present site. 

23. The cost to rebuild the house on its present site included allowances for 
contingencies, professional fees and two categories of Arrow costs: Arrow 
contract costs (costs incurred in connection with entry into construction 
contracts and related contracts, if a rebuild takes place) and Arrow construction 
costs (costs Arrow incurs for supervising the construction process on behalf of 
Southern Response). 
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Proposed parameters of the proactive settlement package 

30. The Court of Appeal’s decision in the Dodds case has now provided the clarity 
that the Crown and Southern Response were seeking to be able to develop and 
offer a proactive settlement package to eligible policyholders in a similar 
position to that of the Dodds.  

 

31. We propose that the principle underpinning the proactive package should be to 
put policyholders who cash settled with Southern Response before 1 October 
2014 in a similar position to those who cash settled after that date by providing 
additional amounts where these have not already been paid, plus interest on 
those amounts. 

32. 

Eligible policyholders 

33. 

34. 
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35. 

Payments to be made under the package 

36. We propose that the payments to eligible policyholders be made up of the cost 
elements that the Court found in the Dodds decision were payable, that is, 
amounts for professional fees (including Arrow costs), contingencies, and 
interest on that sum. These would be payable to eligible policyholders where 
they had not been previously paid these costs by the company.  We also 
propose that certain types of additional costs specified on internal DRAs 
prepared by Arrow, would also be payable to policyholders. 

37. There will be some differences in the way that these amounts are determined 
for different policyholders. That is because the documentation Southern 
Response and its agent Arrow used in managing earthquake claims before 1 
October 2014 varied. For example, a policyholder may not have a DRA, or the 
DRA may not include all of the cost elements. If Southern Response were 
simply to pay the cost elements specified in a policyholder’s DRA, in some 
cases this may not result in the policyholder being treated in a similar way with 
those policyholders who settled after 1 October 2014. 

38. We propose that Southern Response will generally pay the cost elements at the 
rates specified in a policyholder’s DRA, and where there is either no DRA, or 
the cost elements are missing, it will calculate these amounts in the same way 
as it did for policyholders who settled after 1 October 2014. 

39. Southern Response will also ensure that, where rates are specified in a 
policyholder’s DRA and these are less than the rates that were paid after 1 
October 2014, the rates it pays for those cost elements will be increased to that 
level. 

40. We also propose to include for policyholders with an over-cap claim an 
allowance of $2,000 to obtain independent legal advice about the package.  We 
do not propose to provide this allowance for those policyholders with out-of- 
scope claims, but instead Southern Response will exercise its discretion to 
provide an amount commensurate with the value of the claim to such 
policyholders where appropriate. 
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41. 

42. 

43. 

44. 

45. 

46. 

47. 
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48. 

49. 

50. 

51. 

52. 

Financial implications 

53. Southern Response’s initial estimate is that the cost of the package (based on 
the recommended parameters) may be around $322 million. However, the 
actual cost is likely to differ due to a number of factors, including the number of 
eligible policyholders who actually apply for the package and the results of 
reviewing individual policyholder files. 

54. As set out below, we propose that Southern Response implement the package 
with funding from the Crown. There are several possible mechanisms that could 
be used to provide that funding to Southern Response, including through an 
existing Crown Indemnity, an equity injection into Southern Response under an 
existing Crown Deed of Support, or by a grant. We propose that you authorise 
the Minister Responsible for the Earthquake Commission, and Associate 
Minister of Finance Woods, to decide which funding mechanism to use and to 
take any steps necessary to enable the Crown funding to be delivered through 
the preferred mechanism. 

55. We also propose that the cost of the package will be a pre-commitment against 
the Budget 2021 operating allowance.  

s9(2)(h)
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Implementation  

56. Southern Response will implement the settlement package as it is operationally 
best placed to do so. It intends to establish a separate unit to manage and 
implement the package effectively and in a manner that is most likely to endure 
so that Southern Response can eventually cease operations and be wound 
down. Southern Response is likely to implement the package through a 
marketing campaign inviting applications from affected policyholders. Although 
the marketing campaign will be comprehensive, some policyholders may have 
moved, died, or may otherwise not be contactable. 

57. Settlement payments will be made in settlement of any liability that Southern 
Response may have to the applicant, and applicants will be required to enter 
into a settlement agreement in full and final settlement of any claims that they 
have against the company, and to formally opt out if they are part of the Ross 
class action. 

58. 

Independent Oversight Committee 

59. Given that the claims arise through failings by Southern Response, even though 
many years ago, its reputation with affected policyholders and the wider 
Canterbury community is poor. To provide for policyholder and public 
confidence in Southern Response’s implementation of the process, we intend to 
establish an independent Oversight Committee (IOC) to oversee the 
implementation of the settlement package. The success of the settlement 
package will rest in large part on the credibility that attaches to the IOC and how 
it undertakes its oversight role. It is also likely that the IOC will be the subject of 
considerable policyholder and public scrutiny as it performs its functions.  

60. We propose appointing the following four members to 30 June 2022: David 
Ayers (chair), Nina Khouri, Sandra Manderson, and Fiona Mules. 

60.1 David Ayers served as Mayor of Waimakariri from 2010-19, taking office 
shortly after the September 2010 earthquake.  He held various roles in 
the earthquake recovery effort and is currently Chair of the Canterbury 
Museum Trust Board, and a member of the Christ Church Cathedral 
Reinstatement Review Panel. 

60.2 Nina Khouri is a lawyer with international mediation experience and 
teaches at the University of Auckland.  She has spent considerable time 
in Christchurch over the past six years.  She was involved in the design 
of the Greater Christchurch Claims Resolution Service and has served 
as a facilitator on its panel.   

60.3 Sandra Manderson was New Zealand Police District Commander for 
Canterbury in 2002-07.  She has served as elected member of the 
University of Canterbury Council and more recently she has run 
investigations as the Anti-Corruption Manager for the International 
Cricket Council.   

s9(2)(h)
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60.4 Fiona Mules is an experienced audit and risk director and currently 
serves on the boards of the Reserve Bank, KiwiRail, Lyttelton Port 
Company, and Development Christchurch.  She has undertaken 
consultancy work for the Christchurch City Council and Ōtākaro on 
earthquake recovery anchor projects.   

61. The process for these appointments included identifying required skills, running 
a search process, and carrying out background checks and due diligence.  Ms 
Khouri has mediated cases where Southern Response has been a party.  She 
will not accept mediation appointments involving Southern Response or the 
issues under consideration by the IOC while serving as a member. 

62. The Cabinet Fees Framework applies to the IOC.  As a Group 4 body the fees 
would likely be a maximum of $885 per day for the chair and $560 per day for 
members.  An engaged committee is important to achieve the outcomes that 
the Government wants from this process and the level of involvement required 
from the members could be high over the expected short-term period of the 
role.  We have sought support from the Minister for the Public Service for an 
exemption to set daily fees for the IOC at a higher rate: $1,250 per day for the 
chair and $960 per day for the members, and we will provide an update on this 
at the Cabinet meeting.   

63. The Minister Responsible for the Earthquake Commission will provide an 
update to the Cabinet Business Committee at its meeting on 9 December.  

64. A new appropriation under Vote Finance of up to $600,000 over the two 
financial years FY2020/21 and FY2021/22 will be required to cover the IOC 
member fees and costs, secretariat services, and legal and professional 
services that may be required. 

Other implications 

65. There are no legislative, climate, population, or human rights implications. 

Impact analysis 

66. A regulatory impact analysis is not required.  

Consultation 

67. Southern Response, Crown Law, and external lawyers have been consulted 
and have provided advice on the proactive settlement package.  The Minister 
for the Public Service has received a request to approve IOC fees at a higher 
rate. 

Communications 

68. Southern Response will announce the settlement package for eligible 
policyholders with Ministers. 

Proactive release 

69. This paper will not be proactively released as most information is confidential to 
Southern Response and includes legally privileged information. 
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Recommendations 

We recommend that Cabinet: 

Legal proceedings against Southern Response 

1. note that a number of legal proceedings have been brought against Southern 
Response by policyholders who cash settled insurance claims for earthquake 
damage to their residential properties in Canterbury before 1 October 2014, and 
who are now seeking further payments on top of their previously settled claims 

2. note that a Court of Appeal decision in September 2020 (Dodds case) provides 
sufficient certainty for Southern Response to determine how best to respond to 
policyholders in a situation similar to that of the Dodds and likely covers most 
members of a separate class action (Ross case) 

Proactive settlement package 

3. note that Treasury, Crown Law, and Southern Response have developed 
parameters for a proactive settlement package to offer to eligible policyholders 
in a similar position to that of the Dodds (and most of those in the Ross class 
action) 

4. agree that the principle underpinning the proactive package should be to put 
policyholders who cash settled with Southern Response before 1 October 2014 
in a similar position to those who cash settled after that date by providing 
additional amounts where these have not already been paid, plus interest on 
those amounts 

5. agree that the eligibility criteria for the package be broad enough to include all 
those who would likely be entitled to damages from Southern Response based 
on the Dodds reasoning in the event they brought their own claim, even if their 
factual situation differs in some respects 

6. agree that the package also extend to policyholders who received cash 
settlements for claims for damage to parts of their property not covered by the 
Earthquake Commission Act 1993, and whose overall claim was below the 
statutory cap in that Act 

7. agree that the elements to be included in the payment include amounts for 
professional fees (including Arrow costs)  contingencies, and certain types of 
additional costs specified on internal DRAs prepared by Arrow, together with 
interest on those sums, consistent with the Court of Appeal’s decision in Dodds 

8. agree that an amount for policyholders to obtain independent legal advice be 
included in the package 

9. agree that the rates for these cost elements will be calculated in a way to 
ensure that policyholders are paid at rates no less than what they would have 
been paid if they had settled with Southern Response after 1 October 2014 

10. agree to delegate authority to the Minister of Finance and the Minister 
Responsible for the Earthquake Commission to make non-material 
amendments to the parameters of the proactive package if required to ensure 
efficient and effective delivery of the package 
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11. note that Southern Response proposes to announce the package with 
Ministers, once approved by Cabinet and will commence processing 
applications from eligible policyholders 

12. 

13. 

Appointment of Independent Oversight Committee (IOC) 

14. note that an Independent Oversight Committee (IOC) will oversee Southern 
Response’s implementation and delivery of the package providing public and 
policyholder confidence in the process 

15. note that we intend to appoint the following four members to the IOC from the 
date of appointment to 30 June 2022: David Ayers (chair), Nina Khouri, Sandra 
Manderson, and Fiona Mules 

16. agree, subject to approval from the Minister for the Public Service, to approve 
daily fees for the chair and members above the range provided for in the 
Cabinet Fees Framework, at $1,250 per day for the chair and $960 per day for 
members 

17. note that the Minister Responsible for the Earthquake Commission will provide 
an update to the Cabinet Business Committee meeting on 9 December.  

Funding of package  

18. note that Southern Response’s initial estimate is that the cost of the package 
may be approximately $322 million 

19. agree to provide funding to Southern Response of up to $322 million to 
implement the package, with a corresponding impact on the operating balance 
and net core Crown debt 

20. note that there are several possible mechanisms that could be used to provide 
the funding that Southern Response requires to implement the package, 
including through an existing Crown Indemnity, equity injection into the 
company under an existing Crown Deed of Support, or by a grant 
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21. authorise the Minister responsible for the Earthquake Commission and 
Associate Minister of Finance Woods to 

(a) decide which of the funding mechanisms set out in the preceding 
recommendation will be used to provide the funding to Southern Response 
for the implementation of the package; and 

(b) take all necessary steps to implement that funding mechanism, including the 
establishment of a new appropriation if needed 

22. agree that the cost of the package will be a pre-commitment against the Budget 
2021 operating allowance 

Appropriation for IOC 

23. agree to establish the following new appropriation for the costs of the IOC, 
assuming fees for members at a higher rate as noted in recommendation 16 

Vote Appropriation 

Minister 

Appropriation 

Administrator 

Title Type Scope 

Finance 

 

 

Minister 
Responsible 
for the 
Earthquake 
Commission 

The Treasury Southern 
Response 
Earthquake 
Services 
Independent 
Oversight 
Committee  

Departmental 
Output 
Expense 

This appropriation is 
limited to an 
Independent 
Oversight 
Committee 
overseeing the 
settlement of 
potential obligations 
of Southern 
Response 
Earthquake Services 
Limited for claims 
already settled. 

 
24. approve the following changes to appropriations to give effect to the policy 

decision in recommendation 22 above, with a corresponding impact on the 
operating balance and net core Crown debt 

 
 $ million – increase/(decrease) 

Vote Finance 

Minister Responsible for the 

Earthquake Commission 

2020/21 2021/22 2022/23 2023/24 2024/25 

& 

Outyears 

Departmental Output Expense: 
Southern Response Earthquake 
Services Independent Oversight 
Committee 
(funded by revenue Crown) 

 
0.400 

 
0.200 

 
- 

 
- 

 
- 
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25. agree that the proposed change to appropriations for 2020/21 above be 
included in the 2020/21 Supplementary Estimates and that, in the interim, the 
increase be met from Imprest Supply 
 

26. agree that that the expenses incurred under recommendation 23 be charged 
against the between-budget contingency established as part of Budget 2020. 

Authorised for lodgement 

Hon Grant Robertson    Hon Dr David Clark 
Minister of Finance Minister Responsible for the Earthquake 

Commission 
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Treasury Report:  Southern Response Earthquake Services Ltd: 
Documentation to Confirm Appointments to the 
Independent Oversight Committee 

Date:   3 December 2020   Report No: T2020/3267 

File Number: CM-0-2-23-2020 

Action sought 
  Action sought  Deadline  

Minister of Finance 
(Hon Grant Robertson) 

For information N/A 

Associate Minister of Finance 
(Hon Dr Megan Woods) 

For information N/A 

Associate Minister of Finance 
(Hon David Parker) 

For information N/A 

Minister Responsible for the 
Earthquake Commission 
(Hon Dr David Clark) 

Agree recommendations 

Agree to submit appointment 
documentation for Cabinet 
consideration  

3 December 2020, for 
submission on 4 December 
2020 for Cabinet consideration 

Contact for telephone discussion (if required) 
Name Position Telephone 1st Contact 

Murray Costello Senior Advisor, Governance 
and Appointments 

 

Gael Webster Manager, Governance and 
Appointments (wk) (mob) 

 

Minister’s Office actions (if required) 
Return the signed report to Treasury. 

Submit the appointment documentation, if approved, by the relevant Cabinet Office deadline. 
 
Note any 
feedback on 
the quality of 
the report 

 

 
Enclosure: Yes (attached) 

s9(2)(k) s9(2)(g)(ii)
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Treasury Report:  Southern Response Earthquake Services Ltd: 
Documentation to Confirm Appointments to the 
Independent Oversight Committee 

Executive Summary 

You have agreed to establish a proactive payment package for insurance policyholders who 
are claiming, or could claim, damages in relation to their claims which were settled by 
Southern Response Earthquake Services Ltd (SRES) before October 2014.   

You have also agreed to establish an Independent Oversight Committee (IOC) to advise 
Ministers and the board of SRES on the implementation of the package [T2020/3029 refers].  
An independent committee will help provide for policyholder and public confidence in the 
process.   

This report provides Cabinet documentation to appoint the  Chair and three members of the 
IOC to 30 June 2022.  We have not set a start date for the appointments – these will take 
effect from the date the candidates accept their appointment to the IOC.    

Recommended Action 

We recommend that you: 
 
a agree to appoint David Ayers as the Chair of the IOC from the date of appointment to 

30 June 2022 
 
 Agree/disagree. 
 
b agree to appoint Nina Khouri as a member of the IOC from the date of appointment to 

30 June 2022 
 
 Agree/disagree. 
 
c agree to appoint Sandra Manderson as a member of the IOC from the date of 

appointment to 30 June 2022 
 
 Agree/disagree. 
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d agree to appoint Fiona Mules as a member of the IOC from the date of appointment to 
30 June 2022 

 
 Agree/disagree. 
 
 
 
 
 
Gael Webster 
Manager, Governance and Appointments 
 
 
 
 
 
 
Hon Grant Robertson 
Minister of Finance 
 
 
 
 
 
Hon Dr Megan Woods 
Associate Minister of Finance 
 
 
 
 
 
 
Hon David Parker 
Associate Minister of Finance 
 
 
 
 
 
 
 
Hon Dr David Clark 
Minister Responsible for the Earthquake Commission 
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Treasury Report:  Southern Response Earthquake Services Ltd: 
Documentation to Confirm Appointments to the 
Independent Oversight Committee 

Purpose of Report 
1. This report provides documentation to confirm appointments to the Independent 

Oversight Committee (IOC).   

Background 
2. The IOC will advise Ministers and the board of Southern Response Earthquake 

Services Ltd (SRES) on the implementation of a proactive payments package for 
SRES policyholders.  Candidates with the following skills, experience, and 
characteristics were sought:  

• oversight of processing activities in financial, commercially sensitive, fiduciary, or 
similar roles 

• actuarial, auditing, or independent evaluative activities 

• legal and/or determinations/mediation, and issue resolution 

• community responsibility and engagement  

• high levels of credibility and clear independence. 
 
3. The Treasury searched its candidate database, and searched online and with industry 

connections, for suitable nominees.  Nominations were also sourced from the former 
Minister Responsible for the Earthquake Commission and the Minister for Greater 
Christchurch Regeneration.  The former Ministers agreed that the following four 
candidates were the preferred candidates for appointment to the IOC, and we 
recommend that you agree to these appointments. 

Proposed IOC Chair 
4. David Ayers served as Mayor of Waimakariri from 2010-19, taking office about one 

month after September 2010 earthquake.  His earthquake recovery work has included 
social, community, and business recovery in Rangiora, Kaiapoi, and Oxford, and he 
was a member of the Canterbury Earthquake Recovery Commission, Greater 
Christchurch Recovery Strategy Advisory Committee, Greater Christchurch Urban 
Development Strategy Implementation Committee, and the Advisory Board on 
Transition to Long Term Recovery Arrangements, giving advice to Government.  
Mr Ayers is currently chair of the Canterbury Museum Trust Board, and a member of 
the Christ Church Cathedral Reinstatement Review Panel. 

Proposed IOC Members 

5. Nina Khouri is a lawyer with strong mediation experience in New York, London, and 
throughout New Zealand, including in natural disaster insurance and earthquake 
repairs.  She also researches and teaches dispute resolution and civil justice at the 
University of Auckland Faculty of Law, and publishes in this area of work.  Ms Khouri is 
based in Auckland but has spent considerable time in Christchurch over the past six 
years.  She was involved in the design of the Greater Christchurch Claims Resolution 
Service established by the Ministry of Business, Innovation, and Employment, and has 
served as a facilitator on its panel.   
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6. Sandra Manderson was NZ Police District Commander for Canterbury from 2002-07, 
after serving as the National Manager, Organisational Performance Unit, Office of the 
NZ Police Commissioner and being the first Director of the Crime Prevention Unit, 
Department of Prime Minister & Cabinet in the 1990s.  She was an elected member of 
the University of Canterbury Council from 2003-07 and more recently she has run 
investigations as the Anti-Corruption Manager for the International Cricket Council.  
Ms Manderson has a proven record of leadership, operational experience, change 
management, and community reassurance at senior level in the state sector.  

7. Fiona Mules is an experienced audit and risk director and is currently serving on the 
boards of the Reserve Bank, KiwiRail Holdings Ltd, Lyttelton Port Company, and 
Development Christchurch Ltd.  She has undertaken consultancy work for the 
Christchurch City Council and Ōtākaro Ltd on earthquake recovery anchor projects. 

Fees Exception 
8. It was initially proposed to set up the IOC as a sub-committee of the SRES board, with 

the members being appointed by the SRES board subject to agreement with Ministers.  
Taking account of the importance and substance of the roles the proposal was to set 
fees at 80% of the SRES board fees (chair $72,000 p.a. and directors $36,000 p.a.) so 
the proposed fees for the IOC would have been $57,600 p.a. for the chair and $28,800 
p.a. for members.  

9. However, the IOC is now being established by Ministerial appointments so the Cabinet 
Fees Framework applies.  As a Group 4 body the fees would likely be a maximum of 
$885 per day for the chair and $560 per day for members – substantially less for the 
IOC members’ time than was earlier proposed.   

10. An engaged committee is important to achieve the outcomes the Government wants 
from this process, and the level of involvement required from the members could be 
high over the expected short-term period of the role.  You sought support from the 
Minister for the Public Service for an exemption under the Fees Framework, to set daily 
fees for the IOC at a similar level to the initial proposal, being $1,250 per day for the 
chair and $960 per day for the members.   

11. The attached documentation notes that you will update Cabinet on the response from 
the Minister for the Public Service, and also seeks Cabinet agreement to these fee 
levels. 

Appointment Terms 

12. We have not set a start date for the appointments – these will take effect from the date 
the candidates accept their appointment to the IOC.   The term expiry dates have been 
set at 30 June 2022, as the work of the IOC is expected to be completed by then.  If the 
work finishes earlier the terms would end at the date you determine.  

Next Steps 
13. If approved, submit the attached appointments documentation for Cabinet 

consideration.  
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Reference: T2020/3687 CM-1-3-112-2 
 
 
Date: 4 December 2020 
 
 
To: Minister of Finance (Hon Grant Robertson)  

Minister Responsible for the Earthquake Commission (Hon Dr David Clark) 
 
 
Deadline: None 
 
 
Aide Memoire: Southern Response: Talking points for Cabinet 
paper 

This paper contains and/or relates to material which is legally privileged and material 
shared with the Crown by Southern Response under common interest privilege.  
 
We have prepared the following talking points for you on the paper you plan to present 
to Cabinet on Monday, 7 December 2020. 
 
Introduction 
 
The proposal put forward provides for payments to around 3,000 policyholders of 
Crown-owned Southern Response Earthquake Services Limited (Southern Response) 
who cash settled their claims for earthquake damage with the company before 1 
October 2014. This will put these policyholders in a similar position to those who cash 
settled with the company after that date. 

 
Background 
 
On 1 October 2014, the Court of Appeal held that Southern Response policyholders 
who held certain types of AMI Insurance policies were in some cases entitled to be 
paid some specific costs as part of the cash settlement of their claims. 
 
From 1 October 2014, Southern Response has paid those costs to policyholders, but 
did not pay those costs to policyholders who had settled their claims before that date 
(approximately 3,000 policyholders). A number of legal proceedings, including a class 
action, have been brought against Southern Response by policyholders who settled 
before 1 October 2014, seeking payment of these costs. Southern Response estimates 
that there may be 3,000 policyholders. 
 
The previous Cabinet approved the use of test cases to address significant legal issues 
holding up the settlement of earthquake damage cases in Canterbury. The Crown took 
over the conduct of one of the cases being brought against Southern Response by Mr 
and Mrs Dodds. The Court of Appeal’s decision in this case was released in September 
2020 and this now provides the clarity needed for a proactive settlement package to be 
developed.  

s9(2)(h)
s9(2)(h)
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Proposed proactive settlement package 
 
We propose that the principle underpinning the proactive package should be to put 
policyholders who cash settled with Southern Response before 1 October 2014 in a 
similar position to those who cash settled after that date, by providing additional 
amounts where those have not already been paid, plus interest on those amounts. 
 
We propose that the eligibility criteria for the package be broad enough to include all 
those who would likely be entitled to damages from Southern Response based on the 
reasoning in the Dodds case, even if their factual situation differs in some respects. 
That should help ensure a fair and enduring resolution of this matter. 
 

 
Southern Response will implement the package and it will work through policyholder 
files to calculate the amounts that should be paid. There will be some differences in the 
amounts paid as the documentation varies, but the principled approach should ensure 
that policyholders are treated similarly. 
 
We also propose to include an allowance for policyholders to obtain independent legal 
advice about the package. 
 

 

 

s9(2)(h)
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Benefits of a proactive settlement package 
 
A proactive settlement will enable the settlement of claims of policyholders who are in a 
similar position to the Dodds and is less arduous for claimants who would otherwise 
need to seek redress through litigation.  
 

Financial implications of the package 
 
Southern Response’s initial estimate is that the cost of the package may be around 
$322 million. The actual cost is likely to differ based on the number of eligible 
policyholders who apply for the package and the results of reviewing individual 
policyholder files. 
 
We propose that Southern Response implement the package with funding from the 
Crown. There are several possible mechanisms that could be used to provide that 
funding to Southern Response, including through an existing Crown Indemnity to 
Southern Response, an equity injection into Southern Response under an existing 
Crown Deed of Support, or by a grant.  
 
We propose that you authorise the Minister Responsible for the Earthquake 
Commission and an Associate Minister of Finance to decide which funding mechanism 
to use and to take any steps necessary to enable the Crown funding to be delivered. 
 
We also propose that the cost of the package should be a pre-commitment against the 
Budget 2021 operating allowance. 
 
Southern Response implements the package but with independent oversight 
 
Southern Response is best placed to implement the package as it has a detailed 
understanding of the claims and the expertise to deliver the package.  
 

s9(2)(h)

s9(2)(h)

20200430 Binder Page 146 of 195



 

Treasury:4385524v1  4 

Given that the claims arose through Southern Response’s failings many years ago, its 
reputation with affected policyholders and the wider Canterbury community is poor. To 
provide for confidence in the process, we intend to establish an independent Oversight 
Committee (IOC) to oversee the implementation of the settlement package.  
 
We propose appointing the following four members to 30 June 2022: David Ayers 
(chair), Nina Khouri, Sandra Manderson, and Fiona Mules.  
 
The proposed members are currently undertaking their due diligence/discovery process 
before they decide whether to accept any role offered. There are a number of other 
matters that will need to be satisfactorily resolved with the members before they can be 
appointed. 
 
The Cabinet Fees Framework applies to the IOC. The level of involvement required 
from the members could be high over the expected short-term period of the role. We 
have sought support from the Minister for the Public Service for an exemption to set 
daily fees for the IOC at a higher rate and we will provide an update on this at the 
Cabinet meeting.  
  
A new appropriation under Vote Finance of up to $600,000 in total over FY2020/21 and 
FY2021/22 will be required to cover IOC member fees and other costs. 
 
 
 
 
 
 
 
 
David Stanley, Principal Advisor, Commercial Performance,
Shelley Hollingsworth, Manager, Commercial Performance, 
 

s9(2)(k)
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Treasury Report:  Indemnity Request and Appointment of Southern 
Response’s Independent Oversight Committee 

Date:   8 December 2020   Report No: T2020/3723 

File Number: CM-1-3-112-2-1 

Action sought 

  Action sought  Deadline  

Minister of Finance  

(Hon Grant Robertson) 

Agree to provide an indemnity to members of 
the Independent Oversight Committee 

Sign, date and have witnessed the attached 
letters to appoint members of the Independent 
Oversight Committee 

9 December 2020 

Minister Responsible for the 
Earthquake Commission 
(Hon Dr David Clark) 

Sign, date and have witnessed the attached 
letters to appoint members of the Independent 
Oversight Committee 

9 December 2020 

Contact for telephone discussion (if required) 

Name Position Telephone 1st Contact 

Lisa Wood Senior Analyst, 
Commercial Performance 

N/A 

(mob) 

 

Shelley Hollingsworth Manager, Commercial 
Performance (wk) (mob) 

 

Minister’s Office actions (if required) 

Return the signed report and a copy of each signed appointments letters to the Treasury. 

Once signed, dated and witnessed, send the IOC appointment letters to each member.   
 

Note any 
feedback on 
the quality of 
the report 

 

Enclosure: Yes (Attached) 
IOC appointment letter and indemnity - David Ayers.docx 
IOC appointment letter and indemnity - Sandra Manderson.docx  
IOC appointment letter and indemnity - Fiona Mules.docx  
IOC appointment letter and indemnity - Nina Khouri.docx  
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Treasury Report: Indemnity Request and Appointment of Southern 
Response’s Independent Oversight Committee 

Purpose of Report 

1. This report seeks the Minister of Finance’s agreement to provide an indemnity to the 
four members of the Independent Oversight Committee (IOC) that will oversee 
Southern Response Earthquake Services Limited’s (Southern Response’s) 
implementation of a proactive settlement package.   

2. If the Minister of Finance agrees to provide an indemnity pursuant to the Public 
Finance Act 1989 (PFA), we request that both shareholding Ministers sign, date and 
have witnessed the appointment letters attached to this report to the four prospective 
IOC members.  

3. The prospective IOC members have been given a draft of the appointment letter and 
indemnity, but we are awaiting feedback. 

Background 

4. We understand that Cabinet has agreed on the proposed parameters for a proactive 
settlement package for former AMI policyholders who cash settled for earthquake 
damage to their residential properties in Canterbury with Crown-owned Southern 
Response before 1 October 2014.  

5. Southern Response will implement the settlement package as it is operationally best 
placed to do so. However, its reputation with affected policyholders and the wider 
Canterbury community is poor. To provide for policyholder and public confidence in 
Southern Response’s implementation of the process, Cabinet has agreed to establish 
an IOC to oversee the implementation and delivery of the settlement package 
(T2020/2550 refers). 

6. The four prospective members being considered are: Mr David Ayers (chair), Ms Nina 
Khouri, Ms Sandra Manderson and Ms Fiona Mules. They have been selected based 
on community recognition gained from their work in the public eye, insurance contract 
mediation and financial and legal expertise. Based on their collective experience, they 
lend the desired credibility and independence to the IOC.  

7. The attached letter to the prospective IOC members clarifies their role, term of 
appointment, reporting requirements, fees that will be paid to them under the Cabinet 
Fees Framework, your agreement to provide an indemnity (if approved) and 
confidentiality expectations.  

Success of the package rests on the credibility that attaches to the IOC 

8. The success of the settlement package will rest in large part on the credibility that 
attaches to the IOC and how it undertakes its oversight role.  

9. It is likely that the IOC will be the subject of considerable policyholder and public 
scrutiny as it performs its functions in light of:  

a the size of the package,  

b the levels of interest in other Crown initiatives such as the on-solds package, and 

c the package’s interaction with the Ross class action.  
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Potential third party claims challenging the proactive package  

10. The four prospective members of the IOC have sought an indemnity protecting them 
from any losses, liabilities, damages, fees, costs and expenses they may suffer or incur 
in connection with any third party claim against them that arises out of or in connection 
with their membership of the IOC on and in accordance with the terms attached to this 
letter. 

  It would be standard practice to indemnify members 
performing functions of this nature to the Crown and we consider that that the four 
members will need indemnity cover here.  

11. Members had initially sought an indemnity from both the Crown and Southern 
Response. Southern Response’s Directors and Officers insurance is unable to be 
extended to committee members. The Crown is, therefore, best placed to provide the 
indemnity.   

12. Officials considered whether professional indemnity insurance may be an option.  
However, officials consider it unlikely that insurers would be willing to provide ‘off-the-
shelf’ professional indemnity insurance to IOC members in these circumstances and 
there is limited time for exploring bespoke insurance cover. 

13. For the reasons mentioned above, officials recommend granting an indemnity to 
potential members of the IOC. 

14. The proposed indemnity is fairly standard in the context of professionals providing 
advisory or consulting services where it would be expected that any losses arising from 
third-party claims be covered. The proposed indemnity does not extend to any losses, 
liabilities, damages, fees, costs or expenses which result (directly or indirectly) from 
fraud, bad faith, wilful breach of the Ministerial appointment letter or the Terms of 
Reference or any applicable law, recklessness, or gross negligence.  There are also 
relevant step-in rights for the Crown to conduct proceedings, if needed. 

The Proposed Indemnity – decision for the Minister of Finance under section 
65ZD of the Public Finance Act (PFA) 

15. Section 65ZD(1) of the of the PFA provides that the Minister of Finance, on behalf of 
the Crown, may give an indemnity to a person, organisation, or government if it 
appears to the Minister to be necessary or expedient in the public interest to do so.  

Without an Indemnity, the IOC is unlikely to attract the calibre of members needed 

16. The package is expected to cost the Crown more than $320 million and is based on 
principles the Crown and Southern Response have worked on to address the issues 
faced by eligible Southern Response policyholders so that these claims are settled in a 
fair and enduring manner.  

17. While Southern Response is well placed operationally to implement the package, its 
reputation with policyholders is poor. The credible independent oversight from the IOC 
will allow the Crown to achieve its policy objectives of settling outstanding issues in a 
more timely, fair and enduring manner and, 

18. To attract the calibre of members required to the IOC, prospective members will need 
to feel suitably protected from the risk of third-party legal action while undertaking their 
duties.  The proposed indemnity is intended to reimburse members for any losses, 
liabilities, damages, fees, costs and expenses they may suffer or incur in connection 
with any third-party claim against them arising out of their IOC membership. 

s9(2)(h)
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19. 

 

20. 

21. Given the tight timeframes and the non-standard nature of the insurance risk, we 
consider a Crown indemnity to be the most expedient option to accomplish this goal. 

The Treasury considers that granting the indemnity meets the public interest threshold  

22. 

23. 

24. Officials consider that there is a public interest in having high calibre members of the 
IOC to provide credible independent oversight and allow the Crown to achieve its policy 
objective of settling outstanding issues in a more timely, fair and enduring manner. 
While we consider the likelihood of IOC members incurring liability under a successful 
third-party claim to be remote, we consider it is a relevant factor in the decision for 
prospective IOC members to take up their roles. As such, the Treasury considers the 
indemnities to IOC members to be necessary or expedient in the public interest to grant 
the indemnity to members of the IOC.  

25. The Treasury has been assisting prospective members to undertake due diligence and 
the provision of an indemnity is the only impediment to prospective members’ being 
willing to accept the appointment. 

26. The proposed indemnity will take effect from the date individual members accept their 
appointment letter to 30 June 2022 (the estimated completion date for IOC work).  

27. 

28. The Treasury and Southern Response have taken steps to mitigate the risk of the 
indemnity being called upon by ensuring that the package implementation process has 
a high level of credibility and transparency. Both components increase the likelihood 
that enduring settlements can be reached with policyholders without the need for 
further litigation.  
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29. 

Other relevant information 

30. The Treasury Vote Team has worked with the Treasury’s Commercial Performance 
team in considering the business case for whether the indemnities as proposed meet 
the public interest test here.  

31. This indemnity request has been prepared in consultation with Southern Response.

Next Steps  

32. If the Minister of Finance agrees that it is necessary or expedient in the public interest 
to give the indemnity, shareholding Ministers will need to sign (and have witnessed) the 
appointment letters for each of the four prospective IOC members. 

33. The prospective IOC members have been given a draft of the appointment letter and 
indemnity, but we are awaiting feedback. 

s9(2)(h)
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Recommended Action 

We recommend that you: 

a) note that the Independent Oversight Committee requires an indemnity to be given 
because it will oversee Southern Response’s implementation of a proactive package   

 
b) note that the indemnity has been requested to protect members from any litigation 

 
c) note that in the circumstances, the Treasury considers giving an indemnity to the 

Independent Oversight Committee to be necessary or expedient in the public interest  
 
d) agree to give an indemnity (incorporated in the Ministerial appointment letter) to the 

four members of the IOC under section 65ZD of the PFA  
 
Agree/disagree. 
Minister of Finance 

 
e) Sign, date and have witnessed the attached appointment letters to the four 

prospective members of the Independent Oversight Committee.  
 
 

 
 
Shelley Hollingsworth 
Manager, Commercial Performance 
 
 
 
 
 
 
Hon Grant Robertson 
Minister of Finance 
 
 
 
 
 
Hon Dr David Clark 
Minister Responsible for the Earthquake Commission 
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Sandra Manderson 

 
Dear  Sandra 
 
 
APPOINTMENT AS MEMBER OF THE INDEPENDENT 
OVERSIGHT COMMITTEE 

We are pleased to confirm our invitation to appoint you as a member of the 
Independent Oversight Committee (IOC or the Committee). 

Background 

The Government has approved a settlement package (Package) for certain former AMI 
policyholders who cash settled their claims for earthquake damage to their residential 
properties in Canterbury with Crown-owned Southern Response Earthquake Services 
Ltd (Southern Response) before 1 October 2014.  The principle underpinning the 
Package is to (among other things) put those policyholders in a similar position to those 
who cash settled after 1 October 2014, by providing additional amounts where these 
have not already been paid (plus interest on those amounts) to help ensure that a fair 
and enduring resolution is achieved. 
 
Southern Response is establishing a new business unit (Unit) to implement and deliver 
the settlement package and the IOC is being established to provide for public and 
policyholder confidence in the implementation and delivery of the Package. 
 
The purpose of the Committee is to provide independent oversight, make 
recommendations to the board of directors of Southern Response (Board), and report 
to the Crown in accordance with the attached Terms of Reference. 
 
Your role 

You are being appointed to the Committee to assist it to: 

• provide independent oversight of Southern Response’s decision-making in respect 
of the implementation and delivery of the Package 

• seek independent advice or peer review on key issues 

• conduct an independent periodic review of Southern Response’s processes and 
decision-making in respect of the implementation and delivery of the Package 

• provide advice and recommendations to the Board and the Crown on matters 
relating to the interests of Southern Response policyholders relevant to the 
implementation and delivery of the Package 

s9(2)(a)
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• report to affected policyholders on the Package as provided for in the Reporting 
Publicly section of the Terms of Reference, and 

• report directly to the Board and the Crown as contemplated by the Terms of 
Reference. 

 
While exact arrangements still need to be confirmed by the Chair of the Committee, it is 
expected that you will need to attend meetings of the Committee in an agreed location 
(via teleconference if physical attendance is not possible, or circular resolution) at least 
once a month and more frequently on an as required basis at the commencement of 
the Committee’s work.  
 
Term of appointment  

Your appointment takes effect from the date of your acceptance of this appointment 
letter and continues to 30 June 2022 at which time the work of the IOC is expected to 
be completed, or an earlier date if the work of the Committee is completed prior. 
  
This appointment may be extended by the Minister of Finance and the Minister 
Responsible for the Earthquake Commission (the Ministers), for a period determined by 
the Ministers in their sole discretion, by written agreement while the appointment 
remains in force.   
 
The Ministers may remove you from the position as member of the Committee for any 
reason, or may terminate the Committee’s operation, by giving notice in writing, which 
may take effect immediately.  Similarly, you may resign from your position as member 
of the Committee at any time by giving the Ministers notice in writing. 
 
Reporting requirements 

The Committee will consider and make recommendations to the Board, as frequently 
as the IOC considers necessary, in relation to proposals by the Board or the Unit 
concerning implementation and delivery of the Package. 
 
The Committee will also report to the Crown on any matter within its Purpose and 
Scope (as defined in the Terms of Reference) from time to time in a form agreed 
between the Crown and the Committee. 
 
The Committee may, after consultation with the Board and Crown, publicly issue a 
statement or report or provide public information to policyholders to whom the Package 
is or will be available. 
 
Remuneration  

As a member of the Committee you will be paid a daily remuneration fee under the 
Cabinet Fees Framework. This equates to a rate of $1250 (Chair) or $960 (member) 
per day and includes payment not only for attendance at meetings, but also work 
properly undertaken outside of meetings (for example preparation for meetings, report 
writing, and review of the same).  However, if work on a day as a member of the 
Committee involves less than 6 hours of time, the daily rate is to be divided by 8 and 
then multiplied by the number of hours actually worked.  Fee invoices presented must 
include details of the actual number of hours worked.  
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You will also be reimbursed actual and reasonable expenses incurred, including:  

• transport expenses (taxis, buses, trains, and return flights for those members of the 
Committee who ordinarily reside outside where the meetings are located) that 
comply with the Treasury travel policy 

• accommodation of the type approved by Treasury for those members who 
ordinarily reside outside the location of meetings 

• breakfast and evening meals for members of the Committee who ordinarily reside 
outside the location of meetings. 

 
that in each case have been approved in advance by the Chair of the IOC in writing. 
Any expenses claims presented or charged to the Treasury in respect of expenses 
incurred by or for a Committee member that have not been approved in advance in 
writing, may be paid by the Treasury by off-set against fees payable to the member.  
 
Note that in the event of a dispute in relation to a fees invoice or an expense claim, the 
Treasury reserves the right to withhold payment for the whole or any part of that fees 
invoice or expense claim that is notified by the Treasury as being in dispute until such 
dispute is resolved to the reasonable satisfaction of the Treasury. 
 
Conflicts of Interest 

There will be a register of any conflicts of interest that have been identified by you or 
other members of the Committee.  It is expected that the Chair and members will 
declare conflicts of interest where they arise, preferably before meetings, and may 
need to excuse themselves from discussions if the conflict is of a significant concern. 
 
It is also possible that you may be placed in a situation where, as a result of 
circumstances which are not related to your position as a member of the Committee, 
your continuing to act as a member might nevertheless place the Committee or 
Ministers in a position of embarrassment.  If you find yourself in such a situation you 
must take the initiative and raise the matter with the Ministers.  While there are no set 
criteria for such situations, examples include: 

• where legal proceedings have been, or are likely to be, brought against you 

• where you have been, or are likely to be, subject to negative media or public 
scrutiny 

• where you are placed in a situation of actual or perceived conflict of interest 

• any issue affecting your ability to contribute to the Committee (for example, as a 
result of other time pressures, extended overseas travel (i.e. more than two 
months), illness, etc) 

• any other similar circumstance which may place the Committee or Ministers in a 
position of embarrassment. 

 
Indemnity 

The Minister of Finance agrees to indemnify you (and agrees to keep indemnified) from 
and against any and all losses, liabilities, damages, fees, costs and expenses which 
you suffer or incur in connection with any third party claim against or involving you that 
arises out of or in connection with your membership of the IOC on and in accordance 
with the terms attached to this letter. By accepting this appointment and signing and 
dating this letter, you further acknowledge and agree to the terms of the indemnity 
attached to this letter. 
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Confidentiality 

You confirm that you will not use or disclose any confidential information obtained 
through your role (other than to the extent necessary for your role) unless the Ministers 
give prior written approval for the use or disclosure, or the use or disclosure is required 
by law or parliamentary convention. 
 
If you require any assistance, please contact David Stanley Principal Advisor 
Commercial Performance in the Treasury, David.Stanley@treasury.govt.nz DDI: (04) 

 
Please indicate your acceptance of your appointment by signing and dating the below, 
and return it to The Treasury, 1 The Terrace, Wellington, 6011. 
 
Miscellaneous 
 
This letter constitutes the entire agreement between the parties in relation to its subject 
matter.  This letter replaces all earlier agreements, whether oral or written, between the 
parties relating to its subject matter.  
 
This letter is governed by and is to be construed in accordance with New Zealand law. 
 
The letter may be executed in any number of counterparts and this has the same effect 
as if the signatures on the counterparts were on a single copy of this letter. 
 
Please confirm your acceptance to the terms of this letter by signing below and 
returning a copy of it to The Treasury. 
 
 
Signed by The Sovereign in right 
of New Zealand acting by and 
through the Minister of Finance: 

  
 
 
 
 
 

 
 
 

 Signature 
 
 

  Print Name 
 
 

in the presence of: 
 
 
 

  

Witness Signature 
 
 

  

Print Name 
 
 

 

Occupation 
 
 

 

Address 
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Signed by The Sovereign in right 
of New Zealand acting by and 
through the Minister Responsible 
for the Earthquake Commission: 

  
 
 
 
 
 

 
 
 

 Signature 
 
 

  Print Name 
 
 

in the presence of: 
 
 
 
 

  

Witness Signature 
 
 

  

Print Name 
 
 

 

Occupation 
 
 

 

Address 
 
 

 

 
 
 
 
Acceptance of appointment  
 
I                                                               hereby accept the appointment as a member 
of the Independent Oversight Committee (IOC) Committee in accordance with the 
enclosed Terms of Reference, the terms contained in this letter, and the attached 
indemnity.  
 
 
 
_____________________________ 
Signature 
 
 
 
_____________________________ 
Date 
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David Ayers 

 
 
Dear  David 
 
 
APPOINTMENT AS MEMBER OF THE INDEPENDENT 
OVERSIGHT COMMITTEE 

We are pleased to confirm our invitation to appoint you as a member of the 
Independent Oversight Committee (IOC or the Committee). 

Background 

The Government has approved a settlement package (Package) for certain former AMI 
policyholders who cash settled their claims for earthquake damage to their residential 
properties in Canterbury with Crown-owned Southern Response Earthquake Services 
Ltd (Southern Response) before 1 October 2014.  The principle underpinning the 
Package is to (among other things) put those policyholders in a similar position to those 
who cash settled after 1 October 2014, by providing additional amounts where these 
have not already been paid (plus interest on those amounts) to help ensure that a fair 
and enduring resolution is achieved. 
 
Southern Response is establishing a new business unit (Unit) to implement and deliver 
the settlement package and the IOC is being established to provide for public and 
policyholder confidence in the implementation and delivery of the Package. 
 
The purpose of the Committee is to provide independent oversight, make 
recommendations to the board of directors of Southern Response (Board), and report 
to the Crown in accordance with the attached Terms of Reference. 
 
Your role 

You are being appointed to the Committee to assist it to: 

• provide independent oversight of Southern Response’s decision-making in respect 
of the implementation and delivery of the Package 

• seek independent advice or peer review on key issues 

• conduct an independent periodic review of Southern Response’s processes and 
decision-making in respect of the implementation and delivery of the Package 

• provide advice and recommendations to the Board and the Crown on matters 
relating to the interests of Southern Response policyholders relevant to the 
implementation and delivery of the Package 

s9(2)(a)
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• report to affected policyholders on the Package as provided for in the Reporting 
Publicly section of the Terms of Reference, and 

• report directly to the Board and the Crown as contemplated by the Terms of 
Reference. 

 
While exact arrangements still need to be confirmed by the Chair of the Committee, it is 
expected that you will need to attend meetings of the Committee in an agreed location 
(via teleconference if physical attendance is not possible, or circular resolution) at least 
once a month and more frequently on an as required basis at the commencement of 
the Committee’s work.  
 
Term of appointment  

Your appointment takes effect from the date of your acceptance of this appointment 
letter and continues to 30 June 2022 at which time the work of the IOC is expected to 
be completed, or an earlier date if the work of the Committee is completed prior. 
  
This appointment may be extended by the Minister of Finance and the Minister 
Responsible for the Earthquake Commission (the Ministers), for a period determined by 
the Ministers in their sole discretion, by written agreement while the appointment 
remains in force.   
 
The Ministers may remove you from the position as member of the Committee for any 
reason, or may terminate the Committee’s operation, by giving notice in writing, which 
may take effect immediately.  Similarly, you may resign from your position as member 
of the Committee at any time by giving the Ministers notice in writing. 
 
Reporting requirements 

The Committee will consider and make recommendations to the Board, as frequently 
as the IOC considers necessary, in relation to proposals by the Board or the Unit 
concerning implementation and delivery of the Package. 
 
The Committee will also report to the Crown on any matter within its Purpose and 
Scope (as defined in the Terms of Reference) from time to time in a form agreed 
between the Crown and the Committee. 
 
The Committee may, after consultation with the Board and Crown, publicly issue a 
statement or report or provide public information to policyholders to whom the Package 
is or will be available. 
 
Remuneration  

As a member of the Committee you will be paid a daily remuneration fee under the 
Cabinet Fees Framework. This equates to a rate of $1250 (Chair) or $960 (member) 
per day and includes payment not only for attendance at meetings, but also work 
properly undertaken outside of meetings (for example preparation for meetings, report 
writing, and review of the same).  However, if work on a day as a member of the 
Committee involves less than 6 hours of time, the daily rate is to be divided by 8 and 
then multiplied by the number of hours actually worked.  Fee invoices presented must 
include details of the actual number of hours worked.  
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You will also be reimbursed actual and reasonable expenses incurred, including:  

• transport expenses (taxis, buses, trains, and return flights for those members of the 
Committee who ordinarily reside outside where the meetings are located) that 
comply with the Treasury travel policy 

• accommodation of the type approved by Treasury for those members who 
ordinarily reside outside the location of meetings 

• breakfast and evening meals for members of the Committee who ordinarily reside 
outside the location of meetings. 

 
that in each case have been approved in advance by the Chair of the IOC in writing. 
Any expenses claims presented or charged to the Treasury in respect of expenses 
incurred by or for a Committee member that have not been approved in advance in 
writing, may be paid by the Treasury by off-set against fees payable to the member.  
 
Note that in the event of a dispute in relation to a fees invoice or an expense claim, the 
Treasury reserves the right to withhold payment for the whole or any part of that fees 
invoice or expense claim that is notified by the Treasury as being in dispute until such 
dispute is resolved to the reasonable satisfaction of the Treasury. 
 
Conflicts of Interest 

There will be a register of any conflicts of interest that have been identified by you or 
other members of the Committee.  It is expected that the Chair and members will 
declare conflicts of interest where they arise, preferably before meetings, and may 
need to excuse themselves from discussions if the conflict is of a significant concern. 
 
It is also possible that you may be placed in a situation where, as a result of 
circumstances which are not related to your position as a member of the Committee, 
your continuing to act as a member might nevertheless place the Committee or 
Ministers in a position of embarrassment.  If you find yourself in such a situation you 
must take the initiative and raise the matter with the Ministers.  While there are no set 
criteria for such situations, examples include: 

• where legal proceedings have been, or are likely to be, brought against you 

• where you have been, or are likely to be, subject to negative media or public 
scrutiny 

• where you are placed in a situation of actual or perceived conflict of interest 

• any issue affecting your ability to contribute to the Committee (for example, as a 
result of other time pressures, extended overseas travel (i.e. more than two 
months), illness, etc) 

• any other similar circumstance which may place the Committee or Ministers in a 
position of embarrassment. 

 
Indemnity 

The Minister of Finance agrees to indemnify you (and agrees to keep indemnified) from 
and against any and all losses, liabilities, damages, fees, costs and expenses which 
you suffer or incur in connection with any third party claim against or involving you that 
arises out of or in connection with your membership of the IOC on and in accordance 
with the terms attached to this letter. By accepting this appointment and signing and 
dating this letter, you further acknowledge and agree to the terms of the indemnity 
attached to this letter. 
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Confidentiality 

You confirm that you will not use or disclose any confidential information obtained 
through your role (other than to the extent necessary for your role) unless the Ministers 
give prior written approval for the use or disclosure, or the use or disclosure is required 
by law or parliamentary convention. 
 
If you require any assistance, please contact David Stanley Principal Advisor 
Commercial Performance in the Treasury, David.Stanley@treasury.govt.nz DDI: (04) 

 
Please indicate your acceptance of your appointment by signing and dating the below, 
and return it to The Treasury, 1 The Terrace, Wellington, 6011. 
 
Miscellaneous 
 
This letter constitutes the entire agreement between the parties in relation to its subject 
matter.  This letter replaces all earlier agreements, whether oral or written, between the 
parties relating to its subject matter.  
 
This letter is governed by and is to be construed in accordance with New Zealand law. 
 
The letter may be executed in any number of counterparts and this has the same effect 
as if the signatures on the counterparts were on a single copy of this letter. 
 
Please confirm your acceptance to the terms of this letter by signing below and 
returning a copy of it to The Treasury. 
 
 
Signed by The Sovereign in right 
of New Zealand acting by and 
through the Minister of Finance: 

  
 
 
 
 
 

 
 
 

 Signature 
 
 

  Print Name 
 
 

in the presence of: 
 
 
 

  

Witness Signature 
 
 

  

Print Name 
 
 

 

Occupation 
 
 

 

Address 
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Signed by The Sovereign in right 
of New Zealand acting by and 
through the Minister Responsible 
for the Earthquake Commission: 

  
 
 
 
 
 

 
 
 

 Signature 
 
 

  Print Name 
 
 

in the presence of: 
 
 
 
 

  

Witness Signature 
 
 

  

Print Name 
 
 

 

Occupation 
 
 

 

Address 
 
 

 

 
 
 
 
Acceptance of appointment  
 
I                                                               hereby accept the appointment as a member 
of the Independent Oversight Committee (IOC) Committee in accordance with the 
enclosed Terms of Reference, the terms contained in this letter, and the attached 
indemnity.  
 
 
 
_____________________________ 
Signature 
 
 
 
_____________________________ 
Date 
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Fiona Mules 

 
Dear Fiona 
 
 
APPOINTMENT AS MEMBER OF THE INDEPENDENT 
OVERSIGHT COMMITTEE 

We are pleased to confirm our invitation to appoint you as a member of the 
Independent Oversight Committee (IOC or the Committee). 

Background 

The Government has approved a settlement package (Package) for certain former AMI 
policyholders who cash settled their claims for earthquake damage to their residential 
properties in Canterbury with Crown-owned Southern Response Earthquake Services 
Ltd (Southern Response) before 1 October 2014.  The principle underpinning the 
Package is to (among other things) put those policyholders in a similar position to those 
who cash settled after 1 October 2014, by providing additional amounts where these 
have not already been paid (plus interest on those amounts) to help ensure that a fair 
and enduring resolution is achieved. 
 
Southern Response is establishing a new business unit (Unit) to implement and deliver 
the settlement package and the IOC is being established to provide for public and 
policyholder confidence in the implementation and delivery of the Package. 
 
The purpose of the Committee is to provide independent oversight, make 
recommendations to the board of directors of Southern Response (Board), and report 
to the Crown in accordance with the attached Terms of Reference. 
 
Your role 

You are being appointed to the Committee to assist it to: 

• provide independent oversight of Southern Response’s decision-making in respect 
of the implementation and delivery of the Package 

• seek independent advice or peer review on key issues 

• conduct an independent periodic review of Southern Response’s processes and 
decision-making in respect of the implementation and delivery of the Package 

• provide advice and recommendations to the Board and the Crown on matters 
relating to the interests of Southern Response policyholders relevant to the 
implementation and delivery of the Package 

s9(2)(a)

20200430 Binder Page 166 of 195



  

Treasury:4387303v1 2 
 

• report to affected policyholders on the Package as provided for in the Reporting 
Publicly section of the Terms of Reference, and 

• report directly to the Board and the Crown as contemplated by the Terms of 
Reference. 

 
While exact arrangements still need to be confirmed by the Chair of the Committee, it is 
expected that you will need to attend meetings of the Committee in an agreed location 
(via teleconference if physical attendance is not possible, or circular resolution) at least 
once a month and more frequently on an as required basis at the commencement of 
the Committee’s work.  
 
Term of appointment  

Your appointment takes effect from the date of your acceptance of this appointment 
letter and continues to 30 June 2022 at which time the work of the IOC is expected to 
be completed, or an earlier date if the work of the Committee is completed prior. 
  
This appointment may be extended by the Minister of Finance and the Minister 
Responsible for the Earthquake Commission (the Ministers), for a period determined by 
the Ministers in their sole discretion, by written agreement while the appointment 
remains in force.   
 
The Ministers may remove you from the position as member of the Committee for any 
reason, or may terminate the Committee’s operation, by giving notice in writing, which 
may take effect immediately.  Similarly, you may resign from your position as member 
of the Committee at any time by giving the Ministers notice in writing. 
 
Reporting requirements 

The Committee will consider and make recommendations to the Board, as frequently 
as the IOC considers necessary, in relation to proposals by the Board or the Unit 
concerning implementation and delivery of the Package. 
 
The Committee will also report to the Crown on any matter within its Purpose and 
Scope (as defined in the Terms of Reference) from time to time in a form agreed 
between the Crown and the Committee. 
 
The Committee may, after consultation with the Board and Crown, publicly issue a 
statement or report or provide public information to policyholders to whom the Package 
is or will be available. 
 
Remuneration  

As a member of the Committee you will be paid a daily remuneration fee under the 
Cabinet Fees Framework. This equates to a rate of $1250 (Chair) or $960 (member) 
per day and includes payment not only for attendance at meetings, but also work 
properly undertaken outside of meetings (for example preparation for meetings, report 
writing, and review of the same).  However, if work on a day as a member of the 
Committee involves less than 6 hours of time, the daily rate is to be divided by 8 and 
then multiplied by the number of hours actually worked.  Fee invoices presented must 
include details of the actual number of hours worked.  
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You will also be reimbursed actual and reasonable expenses incurred, including:  

• transport expenses (taxis, buses, trains, and return flights for those members of the 
Committee who ordinarily reside outside where the meetings are located) that 
comply with the Treasury travel policy 

• accommodation of the type approved by Treasury for those members who 
ordinarily reside outside the location of meetings 

• breakfast and evening meals for members of the Committee who ordinarily reside 
outside the location of meetings. 

 
that in each case have been approved in advance by the Chair of the IOC in writing. 
Any expenses claims presented or charged to the Treasury in respect of expenses 
incurred by or for a Committee member that have not been approved in advance in 
writing, may be paid by the Treasury by off-set against fees payable to the member.  
 
Note that in the event of a dispute in relation to a fees invoice or an expense claim, the 
Treasury reserves the right to withhold payment for the whole or any part of that fees 
invoice or expense claim that is notified by the Treasury as being in dispute until such 
dispute is resolved to the reasonable satisfaction of the Treasury. 
 
Conflicts of Interest 

There will be a register of any conflicts of interest that have been identified by you or 
other members of the Committee.  It is expected that the Chair and members will 
declare conflicts of interest where they arise, preferably before meetings, and may 
need to excuse themselves from discussions if the conflict is of a significant concern. 
 
It is also possible that you may be placed in a situation where, as a result of 
circumstances which are not related to your position as a member of the Committee, 
your continuing to act as a member might nevertheless place the Committee or 
Ministers in a position of embarrassment.  If you find yourself in such a situation you 
must take the initiative and raise the matter with the Ministers.  While there are no set 
criteria for such situations, examples include: 

• where legal proceedings have been, or are likely to be, brought against you 

• where you have been, or are likely to be, subject to negative media or public 
scrutiny 

• where you are placed in a situation of actual or perceived conflict of interest 

• any issue affecting your ability to contribute to the Committee (for example, as a 
result of other time pressures, extended overseas travel (i.e. more than two 
months), illness, etc) 

• any other similar circumstance which may place the Committee or Ministers in a 
position of embarrassment. 

 
Indemnity 

The Minister of Finance agrees to indemnify you (and agrees to keep indemnified) from 
and against any and all losses, liabilities, damages, fees, costs and expenses which 
you suffer or incur in connection with any third party claim against or involving you that 
arises out of or in connection with your membership of the IOC on and in accordance 
with the terms attached to this letter. By accepting this appointment and signing and 
dating this letter, you further acknowledge and agree to the terms of the indemnity 
attached to this letter. 
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Confidentiality 

You confirm that you will not use or disclose any confidential information obtained 
through your role (other than to the extent necessary for your role) unless the Ministers 
give prior written approval for the use or disclosure, or the use or disclosure is required 
by law or parliamentary convention. 
 
If you require any assistance, please contact David Stanley Principal Advisor 
Commercial Performance in the Treasury, David.Stanley@treasury.govt.nz DDI: (04) 

 
Please indicate your acceptance of your appointment by signing and dating the below, 
and return it to The Treasury, 1 The Terrace, Wellington, 6011. 
 
Miscellaneous 
 
This letter constitutes the entire agreement between the parties in relation to its subject 
matter.  This letter replaces all earlier agreements, whether oral or written, between the 
parties relating to its subject matter.  
 
This letter is governed by and is to be construed in accordance with New Zealand law. 
 
The letter may be executed in any number of counterparts and this has the same effect 
as if the signatures on the counterparts were on a single copy of this letter. 
 
Please confirm your acceptance to the terms of this letter by signing below and 
returning a copy of it to The Treasury. 
 
 
Signed by The Sovereign in right 
of New Zealand acting by and 
through the Minister of Finance: 

  
 
 
 
 
 

 
 
 

 Signature 
 
 

  Print Name 
 
 

in the presence of: 
 
 
 

  

Witness Signature 
 
 

  

Print Name 
 
 

 

Occupation 
 
 

 

Address 
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Signed by The Sovereign in right 
of New Zealand acting by and 
through the Minister Responsible 
for the Earthquake Commission: 

  
 
 
 
 
 

 
 
 

 Signature 
 
 

  Print Name 
 
 

in the presence of: 
 
 
 
 

  

Witness Signature 
 
 

  

Print Name 
 
 

 

Occupation 
 
 

 

Address 
 
 

 

 
 
 
 
Acceptance of appointment  
 
I                                                               hereby accept the appointment as a member 
of the Independent Oversight Committee (IOC) Committee in accordance with the 
enclosed Terms of Reference, the terms contained in this letter, and the attached 
indemnity.  
 
 
 
_____________________________ 
Signature 
 
 
 
_____________________________ 
Date 
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Nina Khouri 

 
Dear  Nina 
 
 
APPOINTMENT AS MEMBER OF THE INDEPENDENT 
OVERSIGHT COMMITTEE 

We are pleased to confirm our invitation to appoint you as a member of the 
Independent Oversight Committee (IOC or the Committee). 

Background 

The Government has approved a settlement package (Package) for certain former AMI 
policyholders who cash settled their claims for earthquake damage to their residential 
properties in Canterbury with Crown-owned Southern Response Earthquake Services 
Ltd (Southern Response) before 1 October 2014.  The principle underpinning the 
Package is to (among other things) put those policyholders in a similar position to those 
who cash settled after 1 October 2014, by providing additional amounts where these 
have not already been paid (plus interest on those amounts) to help ensure that a fair 
and enduring resolution is achieved. 
 
Southern Response is establishing a new business unit (Unit) to implement and deliver 
the settlement package and the IOC is being established to provide for public and 
policyholder confidence in the implementation and delivery of the Package. 
 
The purpose of the Committee is to provide independent oversight, make 
recommendations to the board of directors of Southern Response (Board), and report 
to the Crown in accordance with the attached Terms of Reference. 
 
Your role 

You are being appointed to the Committee to assist it to: 

• provide independent oversight of Southern Response’s decision-making in respect 
of the implementation and delivery of the Package 

• seek independent advice or peer review on key issues 

• conduct an independent periodic review of Southern Response’s processes and 
decision-making in respect of the implementation and delivery of the Package 

• provide advice and recommendations to the Board and the Crown on matters 
relating to the interests of Southern Response policyholders relevant to the 
implementation and delivery of the Package 

s9(2)(a)
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• report to affected policyholders on the Package as provided for in the Reporting 
Publicly section of the Terms of Reference, and 

• report directly to the Board and the Crown as contemplated by the Terms of 
Reference. 

 
While exact arrangements still need to be confirmed by the Chair of the Committee, it is 
expected that you will need to attend meetings of the Committee in an agreed location 
(via teleconference if physical attendance is not possible, or circular resolution) at least 
once a month and more frequently on an as required basis at the commencement of 
the Committee’s work.  
 
Term of appointment  

Your appointment takes effect from the date of your acceptance of this appointment 
letter and continues to 30 June 2022 at which time the work of the IOC is expected to 
be completed, or an earlier date if the work of the Committee is completed prior. 
  
This appointment may be extended by the Minister of Finance and the Minister 
Responsible for the Earthquake Commission (the Ministers), for a period determined by 
the Ministers in their sole discretion, by written agreement while the appointment 
remains in force.   
 
The Ministers may remove you from the position as member of the Committee for any 
reason, or may terminate the Committee’s operation, by giving notice in writing, which 
may take effect immediately.  Similarly, you may resign from your position as member 
of the Committee at any time by giving the Ministers notice in writing. 
 
Reporting requirements 

The Committee will consider and make recommendations to the Board, as frequently 
as the IOC considers necessary, in relation to proposals by the Board or the Unit 
concerning implementation and delivery of the Package. 
 
The Committee will also report to the Crown on any matter within its Purpose and 
Scope (as defined in the Terms of Reference) from time to time in a form agreed 
between the Crown and the Committee. 
 
The Committee may, after consultation with the Board and Crown, publicly issue a 
statement or report or provide public information to policyholders to whom the Package 
is or will be available. 
 
Remuneration  

As a member of the Committee you will be paid a daily remuneration fee under the 
Cabinet Fees Framework. This equates to a rate of $1250 (Chair) or $960 (member) 
per day and includes payment not only for attendance at meetings, but also work 
properly undertaken outside of meetings (for example preparation for meetings, report 
writing, and review of the same).  However, if work on a day as a member of the 
Committee involves less than 6 hours of time, the daily rate is to be divided by 8 and 
then multiplied by the number of hours actually worked.  Fee invoices presented must 
include details of the actual number of hours worked.  
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You will also be reimbursed actual and reasonable expenses incurred, including:  

• transport expenses (taxis, buses, trains, and return flights for those members of the 
Committee who ordinarily reside outside where the meetings are located) that 
comply with the Treasury travel policy 

• accommodation of the type approved by Treasury for those members who 
ordinarily reside outside the location of meetings 

• breakfast and evening meals for members of the Committee who ordinarily reside 
outside the location of meetings. 

 
that in each case have been approved in advance by the Chair of the IOC in writing. 
Any expenses claims presented or charged to the Treasury in respect of expenses 
incurred by or for a Committee member that have not been approved in advance in 
writing, may be paid by the Treasury by off-set against fees payable to the member.  
 
Note that in the event of a dispute in relation to a fees invoice or an expense claim, the 
Treasury reserves the right to withhold payment for the whole or any part of that fees 
invoice or expense claim that is notified by the Treasury as being in dispute until such 
dispute is resolved to the reasonable satisfaction of the Treasury. 
 
Conflicts of Interest 

There will be a register of any conflicts of interest that have been identified by you or 
other members of the Committee.  It is expected that the Chair and members will 
declare conflicts of interest where they arise, preferably before meetings, and may 
need to excuse themselves from discussions if the conflict is of a significant concern. 
 
It is also possible that you may be placed in a situation where, as a result of 
circumstances which are not related to your position as a member of the Committee, 
your continuing to act as a member might nevertheless place the Committee or 
Ministers in a position of embarrassment.  If you find yourself in such a situation you 
must take the initiative and raise the matter with the Ministers.  While there are no set 
criteria for such situations, examples include: 

• where legal proceedings have been, or are likely to be, brought against you 

• where you have been, or are likely to be, subject to negative media or public 
scrutiny 

• where you are placed in a situation of actual or perceived conflict of interest 

• any issue affecting your ability to contribute to the Committee (for example, as a 
result of other time pressures, extended overseas travel (i.e. more than two 
months), illness, etc) 

• any other similar circumstance which may place the Committee or Ministers in a 
position of embarrassment. 

 
Indemnity 

The Minister of Finance agrees to indemnify you (and agrees to keep indemnified) from 
and against any and all losses, liabilities, damages, fees, costs and expenses which 
you suffer or incur in connection with any third party claim against or involving you that 
arises out of or in connection with your membership of the IOC on and in accordance 
with the terms attached to this letter. By accepting this appointment and signing and 
dating this letter, you further acknowledge and agree to the terms of the indemnity 
attached to this letter. 
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Confidentiality 

You confirm that you will not use or disclose any confidential information obtained 
through your role (other than to the extent necessary for your role) unless the Ministers 
give prior written approval for the use or disclosure, or the use or disclosure is required 
by law or parliamentary convention. 
 
If you require any assistance, please contact David Stanley Principal Advisor 
Commercial Performance in the Treasury, David.Stanley@treasury.govt.nz DDI: (04) 

 
Please indicate your acceptance of your appointment by signing and dating the below, 
and return it to The Treasury, 1 The Terrace, Wellington, 6011. 
 
Miscellaneous 
 
This letter constitutes the entire agreement between the parties in relation to its subject 
matter.  This letter replaces all earlier agreements, whether oral or written, between the 
parties relating to its subject matter.  
 
This letter is governed by and is to be construed in accordance with New Zealand law. 
 
The letter may be executed in any number of counterparts and this has the same effect 
as if the signatures on the counterparts were on a single copy of this letter. 
 
Please confirm your acceptance to the terms of this letter by signing below and 
returning a copy of it to The Treasury. 
 
 
Signed by The Sovereign in right 
of New Zealand acting by and 
through the Minister of Finance: 

  
 
 
 
 
 

 
 
 

 Signature 
 
 

  Print Name 
 
 

in the presence of: 
 
 
 

  

Witness Signature 
 
 

  

Print Name 
 
 

 

Occupation 
 
 

 

Address 
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Signed by The Sovereign in right 
of New Zealand acting by and 
through the Minister Responsible 
for the Earthquake Commission: 

  
 
 
 
 
 

 
 
 

 Signature 
 
 

  Print Name 
 
 

in the presence of: 
 
 
 
 

  

Witness Signature 
 
 

  

Print Name 
 
 

 

Occupation 
 
 

 

Address 
 
 

 

 
 
 
 
Acceptance of appointment  
 
I                                                               hereby accept the appointment as a member 
of the Independent Oversight Committee (IOC) Committee in accordance with the 
enclosed Terms of Reference, the terms contained in this letter, and the attached 
indemnity.  
 
 
 
_____________________________ 
Signature 
 
 
 
_____________________________ 
Date 
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Treasury Report:  Southern Response: Funding mechanisms for proactive 
settlement package 

Date:   8 December 2020   Report No: T2020/3693 

File Number: CM-1-3-112-2-1 

Action sought 
  Action sought  Deadline  

Minister of Finance  
(Hon Grant Robertson) 

Note the recommendations of the 
decision-making Ministers 
Sign the attached letter if 
decision-making Ministers decide to 
extend the existing Deed of 
Indemnity 

9 December 2020 

Associate Minister of Finance 
(Hon Dr Megan Woods)  

Agree to the recommendations 
herein for the funding mechanism for 
the proactive settlement package 

9 December 2020 

Associate Minister of Finance  
(Hon David Parker)   

Note the contents of this report  

Minister Responsible for the 
Earthquake Commission 
(Hon Dr David Clark) 

Agree to the recommendations 
herein for the funding mechanism for 
the proactive settlement package 

9 December 2020 

Contact for telephone discussion (if required) 
Name Position Telephone 1st Contact 

David Stanley Principal Advisor, Commercial 
Performance 

 

Shelley Hollingsworth Manager, Commercial 
Performance 

 

Philippa Le Couteur Senior Solicitor, Legal  

Actions for Ministers’ offices 
Return the signed report to Treasury 

Send the signed letter from the Minister of Finance to the Chair of Southern Response, and a copy of that 
letter to the Treasury (if applicable) 
 
Note any feedback on 
the quality of the report 

 

 
Enclosure: Yes (attached) 
 Letter to Southern Response Board Chair (Treasury:4386919v1) 

s9(2)(g)(ii)s9(2)(k)
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Treasury Report:  Southern Response: Funding mechanisms for 
proactive settlement package 

Purpose 

1. This report seeks a decision from Associate Minister of Finance (Woods) and the 
Minister Responsible for the Earthquake Commission on how the proactive settlement 
package to be implemented by Southern Response Earthquake Services Limited 
(Southern Response) should be funded (having been authorised by the Cabinet on 7 
December 2020 to make this decision).  

2. If a decision is made to fund by extending the indemnity the Minister of Finance has 
already provided Southern Response, we also seek the Minister of Finance’s 
agreement to sign and send to Southern Response the attached draft letter confirming 
this decision. 

Background 

3. In our report T2020/3597 Southern Response: Proactive settlement package and 
Independent Oversight Committee dated 3 December we provided you with initial 
advice about the three funding mechanisms available. In that paper we also proposed 
that the Minister of Finance seek Cabinet’s approval to authorise the Minister 
Responsible for the Earthquake Commission and an Associate Minister of Finance to 
make decisions on funding. We understand that at its meeting on 7 December, Cabinet 
provided that authorisation to the Minister Responsible for the Earthquake Commission 
and Associate Minister of Finance (Woods) (the decision-making Ministers).  

4. Southern Response’s Board has agreed to implement the package subject to funding 
from the Crown being confirmed. Therefore, before the package can be announced, 
Southern Response’s Board and the Crown will need to have agreed on the funding 
mechanism, and preferably have completed the relevant legal documents to provide for 
that funding. We understand that Ministers wish to be able to announce the proactive 
package this week, and therefore the funding mechanism needs to be decided this 
week as well. 

5. As we set out in T2020/3597, the three potential funding mechanisms are:  

a an extension to the scope of the indemnity under an existing Deed of Indemnity 
between the Crown and Southern Response;  

b an equity injection into the company under an existing Crown Deed of Support; or  

c a grant.  

6. A new appropriation would be required under options b and c, but not under option a. 
This is because there is a permanent legislative authority for indemnities given by the 
Minister of Finance on behalf of the Crown under section 65ZG of the Public Finance 
Act 1989 (PFA).  

7. We provide more details on the risks and benefits of each funding mechanism below, 
and our recommendation. Our recommendation takes into account the value of a timely 
announcement of a settlement package.  
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Funding Options 

Deed of Indemnity 

8. In September 2018, the Minister of Finance provided Southern Response with an 
indemnity under section 65ZD of the PFA. This was updated and revised in June 2019. 
The Deed of Indemnity provides for the Crown to indemnify Southern Response 
against costs related to certain types of claims and legal proceedings by former AMI 
Insurance policy holders. The Deed also provides that the Crown (acting through the 
Minister of Finance) and Southern Response can agree to extend the scope of the 
indemnity. The Deed was therefore designed to provide a way for the Crown to provide 
funding to Southern Response on a flexible basis in order to settle claims or litigation, 
in circumstances where the company may not be able to meet those claims or 
liabilities. As with other indemnities given under section 65ZD, the commitments made 
by the Crown under the Deed of Indemnity were entered into without the need for 
further appropriation in accordance with section 65ZG of the PFA. 

9. 

10. The Deed is largely fit for purpose because it anticipates the Crown covering Southern 
Response’s liability for the settlement of claims. Although the proactive package will be 
on a larger scale, the principle is broadly similar.  

11. 

 

12. As the indemnity was provided by the Minister of Finance acting on behalf of the 
Crown, exercising his power under section 65ZD of the PFA, the Minister of Finance 
will need to sign the letter to Southern Response proposing an extension to the scope 
of the indemnity.  

Providing the funding as additional equity to Southern Response 

13. There is an existing Crown Support Deed in place between the Crown and Southern 
Response. It provides for an equity investment in Southern Response by way of an 
uncalled capital facility. The purpose of the facility is to provide a “backstop” to cover 
the shortfall between the amount that Southern Response can obtain from reinsurance, 
reserves, and investments, and its ongoing liabilities.  

s9(2)(h)
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14. 

15. 

16. 

17. These steps are likely to take at least two weeks, as external lawyers will need to 
prepare the draft documents before they can be approved by Southern Response and 
shareholding Ministers. An appropriation would also be required. 

18. An advantage of using the uncalled capital facility as the funding mechanism is that it 
has been in place for a number of years, with Treasury officials having been delegated 
authority to approve and make payments under the facility. However drawdowns under 
the uncalled capital facility are against capital shortfalls that are evidenced by actuarial 
reports. This is a complicated approach and is not targeted at pay outs of Crown 
approved claims or as a result of litigation.

Providing the funding as a grant to Southern Response 

19. An alternative to providing the funding through the indemnity would be instead to 
provide funding by way of a grant to Southern Response. This would also require an 
appropriation. 

20. 

21. This mechanism enables the Crown to develop bespoke arrangements for the 
provision of funding, and control over its use. However, it will require negotiation with 
the Board, and drafting of the necessary legal documents. It is likely to take a number 
of weeks to implement. 

s 9(2)(b)(ii)

s 9(2)(b)(ii) and s 9(2)(h)

s9(2)(h)
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Our Assessment 

22. If Ministers wish to be in a position to announce the package promptly then using the 
Deed of Indemnity is the best option.  

23. 

 

24. 

Next Steps 

25. We ask that decision-making Ministers determine the preferred funding mechanism for 
the settlement package. 

26. If the decision-making Ministers agree that amending the Deed of Indemnity is the best 
course of action, the Minister of Finance can sign the letter attached to this report to 
give effect to that decision. Officials can then work with Southern Response to have the 
letter countersigned by a Southern Response director. This will provide Southern 
Response the funding certainty it requires to enable a prompt public announcement of 
the proactive settlement package details.  

27. If decision-making Ministers prefer an alternative funding mechanism, officials will work 
to prepare the required documentation and will provide further advice as soon as that 
documentation is available. Southern Response is unlikely to be in a position to 
announce the proactive settlement package without this funding certainty.  

s9(2)(h)
s9(2)(h)
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Recommended Action 

We recommend that you: 
 
a note that officials consider the Deed of Indemnity to be the most timely and fit for 

purpose funding mechanism 
 

Noted. Noted. 
Associate Minister of Finance (Woods) Minister Responsible for the  

Earthquake Commission   
 
EITHER 

 
b agree to use an extension of the Deed of Indemnity to implement the 

proactive package (recommended) 
 

Agree/disagree.     Agree/disagree. 
Associate Minister of Finance  Minister Responsible for the 
(Woods)       Earthquake Commission  

 
AND 

 
c agree to sign the appended letter extending the Deed of Indemnity to give 

effect to recommendation (b) 
 

Agree/disagree. 
Minister of Finance 

 
OR 
 

d agree to use an extension of the Crown Support Deed to implement the 
proactive package 

 
Agree/disagree.     Agree/disagree. 
Associate Minister of Finance  Minister Responsible for the 
(Woods)       Earthquake Commission  
      
AND 
 

e note that officials will begin work on preparing the relevant legal 
documentation for the extension of the Crown Support Deed, as well as 
advice to you on the establishment of a new appropriation, and will report 
back to you as soon as possible 

 
Noted.      Noted. 
Associate Minister of Finance  Minister Responsible for the 
(Woods)       Earthquake Commission  
  

OR 
 

f agree to set up a grant to implement the proactive package 
 

Agree/disagree.     Agree/disagree. 
Associate Minister of Finance  Minister Responsible for the 
(Woods)       Earthquake Commission  
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AND 
 

g note that officials will begin work on preparing the relevant legal 
documentation to set up a grant, as well as advice to you on the 
establishment of a new appropriation, and will report back to you as soon 
as possible 

 
Noted.      Noted. 
Associate Minister of Finance  Minister Responsible for the 
(Woods)       Earthquake Commission  

 
 
 
 
 
 
Shelley Hollingsworth 
Manager, Commercial Performance 
 
 
 
 
 
 
Hon Grant Robertson 
Minister of Finance 

 
 
 
 
 
 
Hon Dr Megan Woods 
Associate Minister of Finance 

 
 
 
 
 
 
Hon David Parker 
Associate Minister of Finance 

 
 
 
 
 
 
Hon Dr David Clark 
Minister Responsible for the Earthquake 
Commission 
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Reference: T2020/3766  
 
 
Date: 10 December 2020 
 
 
To: Minister Responsible for the Earthquake Commission  

(Hon Dr David Clark) 
 
 
Deadline: None 
(if any) 
 
Aide Memoire: Appointments to Independent Oversight Committee 

The Treasury has reviewed its background checks on the proposed committee 
members 

.  Today we have asked all four candidates to further 
consider potential conflicts of interest beyond being a policyholder who could be 
involved in a claim against Southern Response. 
 
We note that the former Ministers’ interests in establishing the package and the 
Committee at the same time meant that candidates were sourced without a call for 
nominations or contestable interview-based process.  While candidate attributes were 
carefully considered, some elements of the due diligence process did not occur in the 
usual way e.g. discussion of conflicts and any potential background issues at an early 
stage, referee checks etc.   

After Treasury was advised that Ministers had decided on preferred candidates, the 
following checks were completed: 

• profile checking on all four candidates on various web search engines (we use 
a variety as they can return different results) and with the Companies Office 
website 

• seeking information from all four candidates on conflicts of interest and how 
those could be managed.  Only Nina Khouri identified a conflict and this is 
noted in the Candidate form attached to the Cabinet paper 

• background checks on Nina Khouri through external company CV Check.  
These checks included bankruptcy, anti-money-laundering, criminal and traffic 
records, and director disqualification.   

 
We did not apply the CV Check process for Fiona Mules as this had recently been 
done for another Crown appointment.   
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We did not apply the CV Check process for David Ayers and Sandra Manderson 
because of their existing high public profile and because Treasury’s web searches had 
not suggested any issues that warranted further investigation.  We do not expect the 
CV Check process to identify any issues but we consider the full process should be 
completed so we are now completing those checks.   
 
It can take time for such checks to return results because they rely on timely candidate 
input of information and timely responses from institutions.  This creates a risk of 
finding information that would make an appointment undesirable.  While this is a very 
unlikely scenario, it has been standard practice for SOE and Crown company director 
appointment letters to include the following sentence: “Please note your appointment is 
subject to the satisfactory completion of background checks.”  This sentence has now 
been added to the revised letters for the appointees to the Independent Oversight 
Committee. 
 
 
 
Murray Costello, Senior Advisor, Governance and Appointments, 
Gael Webster, Manager, Governance and Appointments, 
 

s9(2)(k)
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Treasury Report:  Southern Response: Updated Terms of Reference and 
Appointment Letters for Independent Oversight 
Committee 

Date:   11 December 2020   Report No: T2020/3760 

File Number: CM-1-3-112-2 

Action sought 

  Action sought  Deadline  

Minister of Finance 
(Hon Grant Robertson) 

Agree to modify the committee 
membership restrictions in the draft 
Terms of Reference 

Sign, date and have witnessed the 
attached letters to appoint members 
of the Independent Oversight 
Committee 

14 December 2020 

Minister Responsible for the 
Earthquake Commission 
(Hon Dr David Clark) 
 

Agree to modify the committee 
membership restrictions in the draft 
Terms of Reference 

Sign, date and have witnessed the 
attached letters to appoint members 
of the Independent Oversight 
Committee 

14 December 2020 

Contact for telephone discussion (if required) 

Name Position Telephone 1st Contact 

David Stanley Principal Advisor, 
Commercial 
Performance 

 

Shelley Hollingsworth Manager, Commercial 
Performance (wk) 

(mob) 

 

Minister’s Office actions  

Return the signed report to the Treasury. Send the originals of signed letters to the appointees and copies of 
those letters to the Treasury.  
 
Note any 
feedback on 
the quality of 
the report 

 

Enclosure: Yes (attached) 
SRES IOC TOR - final draft 1 Dec.docx  
IOC appointment letter and indemnity - Sandra Manderson (Treasury:4387302v2)  
IOC appointment letter and indemnity - Nina Khouri (Treasury:4387304v2)  
IOC appointment letter and indemnity - Fiona Mules (Treasury:4387303v2)  
IOC appointment letter and indemnity - David Ayers (Treasury:4387301v2)  
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Treasury Report:  Southern Response: Updated Terms of Reference 
and Appointment Letters for Independent Oversight 
Committee 

Purpose of Report 

1. This report seeks your agreement to modify the committee membership restrictions in 
the draft Terms of Reference (TOR) for the Independent Oversight Committee (IOC) 
overseeing implementation of the settlement package for eligible Southern Response 
Earthquake Services Limited (Southern Response) policyholders who cash settled with 
the company prior to 1 October 2014. 

2. The modification is sought so that the final TOR does not restrict IOC membership 
simply because a potential member may have held AMI (or Southern Response) 
insurance policies.    

Analysis 

3. It is important for the credibility of the IOC and the package that it will oversee, that 
members are independent of Southern Response and of the Crown. This is reflected in 
the TOR’s ‘Restrictions on Committee Membership’ section which states: “Each 
member of the Committee must be independent of Southern Response and be free of 
any conflicting roles, duties or responsibilities.” 

4. However, the draft TOR adds that “For the avoidance of doubt, the members of the 
committee should not be Southern Response policyholders themselves.” This has the 
effect of excluding high-standing members of the community who could assist in 
oversight of the delivery of this important package merely because they have had a 
policy with the company. We understand that nearly one third of residential polices in 
the Christchurch region were written by AMI.  

5. Addressing conflicts of interest does, however, remain an important factor in ensuring 
the credibility of the IOC and the package it will oversee. Financial conflicts of interest 
would arise were members of the IOC to have open claims against Southern 
Response, especially if the nature of those claims meant that they were eligible for the 
package. There could also be non-financial conflicts of interest which should disqualify 
somebody from being a member of the IOC. Therefore, we recommend replacing the 
wording above from the draft TOR with the following: “Members of the Committee 
should not have any open insurance claim with Southern Response or any other 
disqualifying conflict of interest during the term of their appointment as a member of the 
Committee.” 

6. We have contacted the four prospective members of the IOC asking them to consider 
whether they have any potential conflicts of interest, and recommended they consider 
the good practice guidance on managing conflicts of interest published by the Office of 
the Auditor General. We have asked them to confirm that they have no financial or non-
financial conflicts of interest. 
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7. 

8. We note that background checks are still to be completed for two of the four 
prospective members. Consequently, we have updated appointment letters attached to 
this report, to include an additional sentence which has been standard practice for 
State Owned Enterprise and Crown company director appointment letters, being: 
“Please note your appointment is subject to the satisfactory completion of background 
checks.” Further information in relation to this is contained in a separate Aide Memoire 
to the Minister Responsible for the Earthquake Commission (T2020/3766 refers).   

Next Steps 

9. We recommend that you agree with this change and accept the attached draft TOR as 
final. If you agree to the change, please sign, date and have witnessed the revised 
appointment letters (attached to this report) for prospective candidates who can 
become members of the IOC.  

10. We recommend that you sign, date and send the attached letters to appointees to the 
IOC. 

s9(2)(ba)(i)
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Recommended Action 

We recommend that you: 
 
a agree to the modified draft Terms of Reference (TOR) for the Independent Oversight 

Committee (IOC) as appended to this Treasury Report accepting them as final. 
 

Agree/Disagree. Agree/Disagree. 
Minister of Finance Minister Responsible for the Earthquake  

 Commission 
 
b agree to sign, date and have witnessed the attached letters to appoint the members 

of the IOC. 
 

Agree/Disagree. Agree/Disagree. 
Minister of Finance Minister Responsible for the Earthquake  

  Commission 
 

 
 
Shelley Hollingsworth 
Manager, Commercial Performance 
 
 
 
 
 
 
Hon Grant Robertson 
Minister of Finance  
 
 
 
 
 
 
Hon Dr David Clark 
Minister Responsible for the Earthquake Commission  
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Introduction 
 
General 
Principles 

 

 
The Crown and Southern Response Earthquake Services Limited (Southern 
Response) may agree to provide a proactive package for certain Southern 
Response policyholders following the decision in the Dodds proceedings (Package). 
The Crown will agree certain matters with Southern Response in relation to the 
implementation and delivery of the Package.  
 
Under the Package, some Southern Response policyholders may receive payments 
from the Crown and/or Southern Response. 
 
Southern Response and the Crown have discussed the operational and governance 
arrangements that would need to be put in place for implementation and delivery of a 
Package.  Both parties wish to ensure that there is independent oversight and 
assurance that any Package is implemented and delivered: 
 
 in accord with the principles and processes for the Package agreed between 

Southern Response and the Crown; and 
 
 with due consideration being given to the interests of affected policyholders. 
 
Both parties consider that the operational and governance arrangements for 
implementation and delivery of the Package may include: 

 The creation of a new operational unit within Southern Response separate from 
Southern Response’s business as usual operations to implement and deliver the 
Package (Unit). 

 The appointment by the Crown of an Independent Oversight Committee to 
oversee the implementation and delivery of the Package and report to both to 
the Board and the Crown in accordance with this Terms of Reference 
(Committee). 

 The appointment of a manager to manage the day to day operations of the Unit 
who reports to the Southern Response General Manager and the Committee in 
accordance with this Terms of Reference (Unit Manager).  

These Terms of Reference set out the role, responsibilities, membership, powers, 
and procedures of the Committee (if appointed by the Crown). 
 

Purpose and 
Scope 
 

The purposes of the Committee are to provide independent oversight, make 
recommendations to the board of directors of Southern Response (Board) and 
report significant issues to the Crown. In particular, the Committee will:  
 

 provide independent oversight of Southern Response’s decision-making in 
respect of the implementation and delivery of the Package; 

 seek independent advice or peer review on key issues; 

 conduct an independent periodic review of Southern Response’s processes and 
decision-making in respect of the implementation and delivery of the Package; 

 provide advice and recommendations to the Board and the Crown on matters 
relating to the interests of Southern Response policyholders relevant to the 
implementation and delivery of the Package; 

 report to affected policyholders on the Package as provided for in the Reporting 
Publicly section of these Terms of Reference; and 

 report directly to the Board and the Crown as contemplated by these Terms of 
Reference. 
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Terms of Reference – Membership, Meetings and Authorities 

 

Members The membership of the Committee shall comprise up to four persons appointed by 
the Crown. The members of the Committee will be appointed the Crown under 
separate letters of appointment.  

The members of the Committee will together have a mix of expertise and experience 
(including on governance matters) sufficient to enable the Committee to be able to 
fulfil its role effectively. 
 
The terms of appointment of members of the Committee may provide for a finite term 
for their appointment. Members, including the Chair, are eligible for re-appointment.  
 
 
Fees for the members of the Committee will be set in accordance with the Cabinet 
Fees Framework.   

Restrictions on 
Committee 
Membership 

The members of the Committee must not be directors or employees of Southern 
Response. 
 
Each member of the Committee must be independent of Southern Response and be 
free of any conflicting roles, duties or responsibilities. Members of the Committee 
should not have any open insurance claim with Southern Response or any other 
disqualifying conflict of interest during the term of their appointment as a member of 
the Committee. 
 
Each member of the Committee will disclose any conflicting roles, duties or 
responsibilities to the Chair in accordance with protocols notified to the Committee 
by the Crown and Southern Response from time to time. 
 

Chair The Chair of the Committee shall be appointed by the Crown. 
 

Meetings The Committee shall meet at least once every calendar month and on an as required 
basis to discharge its responsibilities.  

Meetings shall also be held if so requested by the Crown to consider specific matters 
in relation to the Package. 

Business of the Committee may be conducted by means other than physical 
meetings; for example, by telephone conference or video conference or circular 
resolution. 

Quorum and 
voting 

The quorum for a meeting of the Committee shall consist of a majority of the 
Committee. If the Committee Chair is unavailable, the other members of the 
Committee will appoint another member to act as Chair of a meeting. 

While it is anticipated that the Committee will seek to reach consensus on any 
decisions, including any matters to be reported to the Crown, should a vote be 
required then decisions will be made by majority vote and the Committee Chair will 
hold the casting vote. 

Other meeting 
Attendees 

The Committee can invite other parties to attend meetings, or parts of meetings, 
from time to time as circumstances require. 
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Secretarial The Crown will make available to the Committee a person to act as Secretary of the 
Committee.  

The Secretary, in conjunction with the Committee Chair, shall draw up an agenda, 
which shall be circulated, together with supporting papers, to the members of the 
Committee at least one week before each meeting (or any shorter period accepted 
by the members). 

Minutes of all meetings of the Committee shall be kept.  Minutes shall be reviewed 
and approved by the Committee at its next meeting.   

Committee papers and Committee minutes shall be made available to the Crown on 
request.  

The Secretary will also work closely with the Committee Chair on any reports that 
are to be written by the Committee, with the Secretary’s role being to prepare initial 
drafts for consideration by the Committee Chair.  

 

Powers The Committee is an advisory and supervisory committee appointed by the Crown, 
which has no delegated authority or power to bind Southern Response, the Board, 
the Unit or the Crown. 

The Committee may only: 

 make recommendations to the Board and the Crown; 
 

 report to the Board and Crown; and 
 

 publicly issue a statement or report, or provide public information to 
policyholders to whom the Package is or will be available, 

as described in these Terms of Reference. 

Authority The Committee is authorised within the scope of its role and responsibilities, to: 

 obtain any relevant information it needs from the Unit Manager or any other 
Southern Response employee and/or (with prior notification to Southern 
Response) any external party (subject to the external party’s legal obligation to 
protect confidential or legally privileged information); 

 require the Unit Manager to come before the Committee to provide information 
and answer questions; 

 request the attendance of any Southern Response director or employee at 
Committee meetings to provide information and answer questions; 

 obtain external legal, accounting or other professional advice as considered 
necessary to meet its responsibilities, at Southern Response’s expense; and 

 report specific matters to the Crown as described in these Terms of Reference. 
 

Terms of Reference - Responsibilities 

 

Amendments to 
the Package 

 The Committee may provide recommendations to the Board and Crown on any 
proposed modifications to the implementation and delivery of the Package.  

 However, any amendments to the Package must be determined by agreement 
between the Board and the Crown. 

  

20200430 Binder Page 192 of 195



 

Treasury:4357583v3  
5 |    

Independent 
Oversight 

 The Committee will independently review and exercise oversight of Southern 
Response’s processes and decision-making in relation to the implementation 
and delivery of the Package.  This review and oversight function is to ensure 
that Southern Response is implementing and delivering the Package in 
accordance with the principles and processes agreed between Southern 
Response and the Crown, and giving due consideration to the interests of 
affected policyholders.  The Committee shall express its view on whether 
Southern Response is meeting this objective in the Committee’s reporting to the 
Board and the Crown.  

 In achieving the review and oversight function of ensuring Southern Response 
considers the interests of affected policyholders, the Committee will consider: 

• Information it receives, or requests, from Southern Response; and 

• Independent advice or peer reviews received on key issues, including an 
independent periodic review of Southern Response’s processes and 
decision-making in relation to the implementation and delivery of the 
Package.  

 The Committee will not exercise management responsibility in relation to the 
implementation and delivery of the Package. Such ultimate responsibility rests 
with Southern Response.   

 The Board will continue to oversee the implementation and delivery of the 
Package in accordance with their duties as directors of Southern Response and 
receive regular reports on the operation of the Unit. 

 The Committee will receive monthly reports from the Unit Manager on the 
operation and activities of the team responsible for implementing the Package.  

 

Advice and 
reporting to the 
Board  

The Committee will consider and make recommendations to the Board in relation to 
proposals by the Board or the Unit concerning implementation and delivery of the 
Package. 

 The Committee will report to the Board on the following matters: 
 
a. Implementation and delivery of the Package: progress on Southern 

Response’s implementation and delivery of the Package as it relates to 
affected policyholders; 

b. Process: the extent to which the Committee considers that Southern 
Response has or has not implemented or delivered the Package in a 
manner consistent with, and having due regard to, the interests of affected 
policyholders and the Package, principles and processes agreed to by 
Southern Response and the Crown; and 

c. Any other matters relating to the interests of affected policyholders that the 
Committee believes merits the Board’s attention. 

 The Board must consider fully and give due regard to any report, advice or 
recommendation received from the Committee.  

 If the Board decides to depart in a material way from advice or 
recommendations of the Committee, it will provide full reasons for such 
departure to the Committee and the Crown and, unless specific circumstances 
necessitate urgency, allow the Committee and the Crown a reasonable time to 
consider them and respond.  
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Reporting to 
the Crown 

The Committee will report to the Crown on any matter within its Purpose and Scope 
from time to time in a form agreed between the Crown and the Committee. These 
reports should include: 

 any report, advice, or recommendation given by the Committee to the Board, 
particularly in relation to implementation and delivery of the Package (including 
exercise of discretion by Southern Response on matters of policy affecting a 
number of policyholders), and the process of delivery;  

 a summary of the work the Committee performed to discharge its 
responsibilities; and 

 the Committee’s recommendation for the Crown’s approval for any changes to 
these Terms of Reference. 

The Committee will also consider and report on other specific matters relating to the 
implementation and delivery of the Package that the Crown (with notice to the Board) 
may request from the Committee from time to time. 
 
In addition to its other notification powers under these Terms of Reference, the 
Committee may, at any time, report to the Crown or the Board on other matters it 
deems of sufficient importance to do so.   
 

Reporting 
publicly 

 The Committee may, after consultation with the Board and Crown, publicly issue 
a statement or report or provide public information to policyholders to whom the 
Package is or will be available.  The Committee may request that a copy of the 
statement or report or information be placed on Southern Response’s website. 

 It is not intended that the Committee will communicate directly and privately with 
individual policyholders.  

 Any public reports by the Committee will take into account any requirements of 
privacy, protection of privileged or confidential information, and natural justice 
obligations. 

 The members of the Committee will not make any public comment in relation to 
the work of the Committee, other than to confirm their appointment, except as 
contained in public reports of the Committee or as otherwise agreed with the 
Board and the Crown. Public communications should always go through the 
Committee Chair, who will liaise as appropriate with the Crown.  

 

Other matters  The role of the Committee is not to consider individual policyholder complaints 
or provide a dispute resolution body.  

 The Committee will operate consistently with any confidentiality protocols 
advised to the Committee by Southern Response and the Crown from time to 
time.  

 A review of the Committee’s role and performance will be conducted periodically 
by the Crown in consultation with the Board. 

 The members of the Committee acknowledge that the Official Information Act 
1982 applies to all information held by the Committee and will assist the Board 
and/or the Crown to respond to any request under that Act where requested to 
do so. 

 

Amendments These Terms of Reference may be amended by the Crown following consultation 
with the Committee and the Board. 
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Relevant Links 

 
Relevant 
References and 
Resources 

 

Version Control 

 
Version Date Author Description 
0.1    
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