
 

1 The Terrace 
PO Box 3724  
Wellington 6140 
New Zealand  

tel.  +64-4-472-2733 
 
https://treasury.govt.nz 

 
 
Reference: 20200098 
 
 
16 April 2020 
 
 

Dear 
 
Thank you for your Official Information Act request, received on 4 March 2020. You 
requested the following: 
 

A copy of the Treasury Report: “Proposed Public Consultation on Options to 
Strengthen Protections for Vulnerable Contractors” from October 2019 

 
Information being released 
 
Please find enclosed the following documents: 
 

Item Date Document Description Proposed Action 

1. 3 October 2019 Treasury Report: Proposed 
Public Consultation on Options 
to Strengthen Protections for 
Vulnerable Contractors 

Released in full 

 
I have decided to release the document listed above, subject to information being 
withheld under one or more of the following sections of the Official Information Act, as 
applicable: 
 
• direct dial phone numbers of officials, under section 9(2)(k) – to prevent the 

disclosure of information for improper gain or improper advantage. 
 
Direct dial phone numbers of officials have been redacted under section 9(2)(k) in 
order to reduce the possibility of staff being exposed to phishing and other scams. This 
is because information released under the OIA may end up in the public domain, for 
example, on websites including Treasury’s website. 
 
In making my decision, I have considered the public interest considerations in section 
9(1) of the Official Information Act.  
 

s9(2)(a)

s9(2)(a)
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Please note that this letter (with your personal details removed) and enclosed 
documents may be published on the Treasury website. 
 
This reply addresses the information you requested. You have the right to ask the 
Ombudsman to investigate and review my decision.  
 
Yours sincerely 
 

 
 
Kate Williamson 
Acting Manager, Skills and Work 
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Treasury Report:  Proposed Public Consultation on Options to Strengthen 
Protections for Vulnerable Contractors  

Date:   3 October 2019 Report No: T2019/3087 

File Number: SH-2-1-1  

Action sought 

  Action sought  Deadline  

Hon Grant Robertson 
Minister of Finance 
 

Agree that public consultation on 
the draft proposals begin subject to:

- reducing the number of options, 

- modifying the highest risk options 
for information gathering purposes, 

- broadening the objectives of the 
proposals. 

Refer this advice to the Minister for 
Workplace Relations and Safety. 

15 October 2019 

Contact for telephone discussion (if required) 

Name Position Telephone 1st Contact 

Angela Parker Analyst, Skills and Work 

(wk) 

N/A 

(mob) 

 

Nick Carroll Manager, Skills and Work 

(wk) (mob) 

 

Minister’s Office actions (if required) 

Return the signed report to Treasury. 

If agreed, refer a copy of this report to the Minister for Workplace Relations and Safety (Lees-Galloway) 
 
Note any 
feedback on 
the quality of 
the report 

 

Enclosure: No 

s9(2)(k)

s9(2)(k) s9(2)(k)
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Treasury Report:  Proposed Public Consultation on Options to 
Strengthen Protections for Vulnerable Contractors  

Recommended Action 

We recommend that you: 
 
a agree to provide feedback to the Minister for Workplace Relations and Safety that you 

support public consultation on options to strengthen protections for vulnerable 
contractors, subject to the following:  

 
 

i. reducing the number of options for public consultation to options 1 to 7 only; 
 

Agree/disagree. 
 

ii. modifying options 8 to 11 so they are not presented as options, but instead the 
discussion document collects feedback to strengthen the evidence base related 
to these options; and 

 
Agree/disagree. 
 

iii. introducing two additional objectives of economic growth, and addressing 
information asymmetries. 

 
 Agree/disagree. 
 
b refer this report to the Minister for Workplace Relations and Safety. 
 
 Refer/not referred. 
 
 
 
 
 
Nick Carroll 
Manager, Skills and Work 
 
 
 
 
 
Hon Grant Robertson 
Minister of Finance 
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Treasury Report: Proposed public consultation on options to 
strengthen protections for vulnerable contractors 

Purpose of Report 

1. You will receive a draft Cabinet paper from the Minister for Workplace Relations and 
Safety for consultation. The paper proposes to consult publicly on options for 
strengthening protections for vulnerable contractors. The Cabinet paper is currently 
intended to be considered by the Cabinet Economic Development Committee (DEV) on 
23 October 2019. 

2. This report provides you with our analysis of risks related to the proposals and 
suggests an alternative approach to public consultation.  

3. We recommend you refer this advice to the Minister for Workplace Relations and 
Safety. His office has asked for feedback by 15 October 2019.  
 

Background 

4. Under the employment relations regulatory framework, contractors and employees 
have different rights and responsibilities, as do the firms that engage them.   

5. There has been long-standing misclassification of some employees as contractors. The 
true extent of misclassification of employees is uncertain, as the appropriate 
classification of a worker cannot be easily determined without investigation. From 
March 2017 to April 2019, there were 40 Employment Relations Authority 
determinations and one Employment Court decision regarding employment status. Of 
these, 41 per cent found that the “real nature of the relationship” was one of 
employment (17 cases).  

6. There has also been an increasing concern that there is a growing proportion of 
vulnerable contractors who are ‘dependent’.  

7. Dependent contractors are a sub-group of self-employed contractors who are 
economically reliant on one or two firms, contracts or platforms. Self-employed 
contractors generally enjoy high levels of choice and flexibility about how they operate 
their own business, set their remuneration rates and hours of work, but dependent 
contractors are more vulnerable to poor outcomes and exploitation.  

8. The Government is introducing changes to better support contractors in the screen 
industry and curb unfair commercial practices. Minister Lees-Galloway directed his 
officials to develop further options for strengthening the legal protections for vulnerable 
contractors (such as courier drivers and cleaners), who are generally covered only by 
commercial law, and do not benefit from most statutory employment rights and 
protections. 

9. The issue of dependent contractors is relevant to the future of work. There is an 
expectation that there will be an increase in the number of contractors, and an 
increased risk that these workers will be dependent contractors. However, it does not 
appear that non-standard work practices are becoming significantly more common in 
New Zealand at present, or that we are seeing dramatic changes in labour market 
models at this point of time. The majority of the increase in people employed over 
recent years has been paid employees and there has also been no discernible 
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increase in the share of self-employed people as a share of all people employed in 
New Zealand. 

10. Data from StatsNZ’s 2018 Survey of Working Life suggest that half of all contractors 
(71,200) rely on one client or business, and between 6,200 and 12,000 dependent 
contractors also exercise limited control over their working arrangements, but in terms 
of scale, this level of vulnerability is confined to a relatively small proportion of the 
contractor population. 9 out of 10 contractors said they were satisfied or very satisfied 
with their job and they would prefer to continue being self-employed (further detail is 
covered in paragraphs 38-39 and 44 of the Cabinet paper). 

11. The paper seeks Cabinet agreement to consult publicly on 11 early-stage options to 
strengthen protections for two groups of contractors and appends a discussion 
document with 79 questions for the public to respond to. 

12. In consultation with Ministry for Business, Immigration and Employment (MBIE), we 
raised concerns with a number of the paper’s analytical aspects. MBIE have been 
directed to consult on a wide range of proposals, including options we consider high-
risk. Our analysis is outlined below. 
 

Analysis of intervention logic, objectives and options 

The proposal lacks robust evidence to support an intervention 

13. The Cabinet paper poses two key issues as a case for government intervention: 

a) There are perverse incentives for firms to misclassify workers with low bargaining 
power as contractors, which can result in downward pressure on their wages and 
working conditions. 

b) There are reports of a group of dependent contractors who occupy a ‘grey zone’ 
between employee and contractor status, missing out on both the benefits of 
contracting and the legal protections afforded to employees. 

14. We agree with the focus on misclassification because, while the extent of the problem 
cannot be quantified, the issue has been established through enforcement action.  

15. However, we are concerned with the lack of sufficient data to quantify or support claims 
about the vulnerability of contractors in the ‘grey zone’. The paper relies heavily on 
unverified anecdotal evidence and acknowledges that the data available is limited. The 
case for intervention as stated in the proposal cannot be substantiated.  

16. The paper highlights that this could mean the problem is understated, but it could also 
mean the issues and impacts are overstated. The options that are targeted at this 
issue, and their impact on the working population, have not been sufficiently assessed. 
In the early stage of the Film Industry Working Group, it was suggested that all workers 
in the screen industry could be assigned automatic employee status. However, this 
was rejected by the workers who wished to remain contractors. 

17. We are concerned that presenting the public with options targeted at this issue with an 
incomplete assessment of the problem, and a pre-conceived case for intervention, 
could produce a response that is not proportionate to the issue being addressed.  

We think the objectives should be broadened 

18. The paper provides two objectives: 

a) Make our system of statutory labour standards more protective and accessible for 
workers who are misclassified as contractors; and 
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b) Reduce the imbalance of bargaining power between firms and contractors who 
are vulnerable to poor outcomes. 

19. We recommend these objectives are broadened to include two additional objectives: 

a) Address information asymmetries, and other low-stakes ways to achieve fairer, 
more inclusive labour market outcomes,  

b) Ensure that system settings encourage, and do not hinder, economic growth or 
competition. 

The regulatory system should retain flexibility in order to respond to uncertainty 

20. The 11 options would all require some degree of legislative change, and the final four 
options would involve ‘more substantial disruption to existing legal frameworks’.  

21. MBIE considered non-regulatory options, such as improving guidance material, but 
ruled them out on the basis that they would not go far enough on their own to protect 
vulnerable contractors. Also, they could not resolve all situations where there is 
genuine legal uncertainty about whether a worker is an employee or a contractor. We 
think these softer interventions could be used to complement less prescriptive and 
more flexible regulatory change. 

22. We recommend different levers might be more effective in a context of uncertainty. We 
would support public consultation on options that:  

a) improve guidance and information for workers, and  

b) encourage (but not necessarily obligate) employers to be forthcoming with the 
trade-offs, legal requirements and impacts involved in the contracts they are 
offering (we support the rationale behind option 4, which seeks to introduce 
disclosure requirements for employers when hiring contractors).  

23. We have concerns that some of the regulatory changes being proposed to be 
consulted on will undermine the degree of flexibility, inclusivity and choice required to 
future-proof our labour market systems. For example, firms are likely to choose to 
engage non-permanent contractors, and pay them a higher rate, when faced with 
uncertainty about the future of their business1.  

It is premature to consult on some of the proposed options 

24. The Treasury sees the options targeted at shifting the employee-contractors boundary 
and enhancing protections for contractors as high-risk. Options 8 to 11 seek to 
enhance protections for contractors in the ‘grey zone’ and are premised on anecdotal 
evidence of poor working conditions among contractors, suggesting that some changes 
could be warranted to enhance their bargaining power. The paper recognises that 
workers in the ‘grey zone’ may have no desire to access their employment rights if it 
means losing the choice, flexibility and control they can enjoy through self-employment.  

25. Our view is that these options may pose significant risks both to the economy and to 
some of the more vulnerable workers the options are seeking to assist:  

a) There is a risk of reduced employment due to increased labour and compliance 
costs for firms. 

b) It will reduce choice for workers who are genuine contractors, and reduce their 
ability to be competitive. 

                                                
1 Dixit, Avinash K. and Pindyck, Robert S. Investment under uncertainty, USA, Princeton University 
Press, 1994. 
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c) The changes could undermine workforce flexibility for firms and increase the 
prices of some goods or services, which could be passed onto consumers. 

d) Firms may be dis-incentivised from taking on new workers due to their increased 
responsibilities for existing workers.  

26. We consider that more work is required to understand the likely impacts of these more 
significant structural changes to our regulatory systems, as there are significant risks in 
using regulatory levers to respond to uncertainty, when future trends are likely to 
require flexibility.  

27. Defining who is a dependent contractor and who is not, will likely increase complexity 
by introducing a new, third category of ‘grey within grey’, which could increase 
uncertainty and introduce new equity and efficiency issues. 

28. We also see significant fiscal implications for government if the options in the proposal 
were to eventuate. All of the options involve un-costed additional resourcing. We think 
public consultation would be more meaningful if indicative costings were provided to 
inform the benefits and risks with each option. 

29. We are concerned about progressing with public consultation on options that have 
quite significant regulatory and fiscal implications, without the public having adequate 
knowledge of the costs and regulatory impacts to make a useful contribution to the 
evidence base.  
 

An alternative approach to consultation 

30. We recommend an alternative approach to consultation. We see merit in progressing 
options 1 to 7 through to public consultation. These options are lower risk and fall into 
two categories: 

a) Deterring the misclassification of employees as contractors (options 1-3)2; and 

b) Making it easier for workers to access a determination of their employment status 
(options 4-7). 

31. We do not consider that options 8 to 11 should be consulted on publicly at this stage, 
given the risk they represent and the lack of supporting evidence. We are also 
concerned that consulting publicly on these options might set up public expectation 
that, if broadly supported, government would progress work on them. 

32. We also recommend that, due to the limited data and information available, a more 
cautious approach is used before intervening in the legal status of dependent 
contractors who occupy a ‘grey zone’. 
  

Next Steps 

33. We recommend you discuss the contents of this report with the Minister for Workplace 
Relations and Safety before the Cabinet paper is lodged on 17 October 2019. 

34. If agreed, you may wish to recommend to the Minister for Workplace Relations and 
Safety the alternative approach to public consultation suggested in this report.  

                                                
2 Note that some of the uncertainty associated with classifying employees and contractors will be 
resolved through the Regulatory Systems (Workforce) Amendment Bill (No. 2) which is currently being 
progressed. 
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