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4 June 2019 

 

To 

Overseas Investment Act Reforms 

The Treasury 

PO Box 3724 

Wellington 6140 

 

By email 

overseasinvestment@treasury.govt.nz 

 

 

Dear Sir/Madam: 

Submission on Consultation document: Reform of the Overseas Investment Act 2005 – April 2019 

1. Public Sector Pension Investment Board (PSP) appreciates the opportunity to make a submission 

to the Treasury on the Consultation document relating to the stage II reforms to the Overseas 

Investment Act 2005 (the Act).  

2. Part A of this letter provides information about PSP and its investments in New Zealand. Part B sets 

out PSP's submissions on certain matters raised in the Consultation document.  

Part A: About PSP 

Background 

3. PSP is a Canadian Crown corporation, and investor of the net contributions of the pension plans of 

the Canadian Public Service, the Canadian Forces, the Royal Canadian Mounted Police, and the 

Reserve Force. 

4. Although created by an Act of Parliament, PSP's accountability and governance framework was 

designed to preserve its independence from the President of the Treasury Board of Canada and, 

more generally, the Government of Canada. 

5. PSP is one of Canada’s largest pension investment managers, with CAD$153 billion of assets 

under management as at September 30, 2018. The value of the organisation’s net assets under 

management is projected to double within 10 years and exceed CAD$350 billion within 20 years. 

Net contributions transferred by the Government of Canada totalled CAD$3.9 billion in the last fiscal 

year, ended March 31, 2018, and are expected to remain positive until 2030.  

6. PSP therefore has a stable, growing capital base that allows it to focus on long-term investments 

and stewardship. 
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Focus on responsible long-term investment 

7. As a long-term, patient capital investor, PSP strongly believes that environmental, social and 

governance (ESG) factors – such as climate change, health and safety and ethical conduct – are 

material to investment performance and as such we integrate them into our investment decision-

making process. As an active and engaged investor, we encourage companies we invest in to 

adopt ESG practices that contribute to long-term financial performance. As further described below, 

ESG practices implemented at our investments in New Zealand are a testimony of how we support 

and monitor ESG practices through our investments. 

8. PSP's Board of Directors oversees compliance with the ESG practices outlined in our Responsible 

Investment Policy.  We provide regular updates on our ESG commitments to our stakeholders 

through our annual Responsible Investment report as well as through our Transparency report 

submitted to the United Nations supported Principles for Responsible Investment. 

9. Given PSP's pension obligation and strong liquidity profile, its investments are made with a very 

long-term outlook – often extending beyond 20 years. Because of its patient approach and long-

term investment horizon, investments in long-term productivity improvement projects are of 

particular interest for PSP. 

PSP Real Estate and Natural Resources Groups 

10. PSP, through its Real Estate (RE) and Natural Resources (NR) groups, has been investing in the 

timber and agriculture sectors since 2011 and in New Zealand real estate since 2014.  

11. PSP RE currently has investments in residential/management, office, industrial, retail and 

healthcare properties, amongst other types of property. As at March 31, 2018, the net asset value of 

the RE asset class was CAD$23.2 billion, with an allocation of 15% of PSP's total assets under 

management. In order to support these efforts, PSP RE has a team of close to 50 investment 

professionals dedicated to sourcing, investment and managing RE investments. 

12. PSP NR currently has investments in timber, cereals, dairy, beef cattle, tree nuts, produce and 

aquaculture concentrated in New Zealand, Australia, Canada, and the US.  

13. Since 2011, the NR group has invested approximately CAD$7.7 billion in the agriculture and timber 

sectors (almost CAD$11.6 billion when taking into account remaining agriculture commitments), 

which makes PSP NR one of the most active global players in the sector, with an allocation of 5% of 

PSP's total assets under management. As at March 31, 2019, the net asset value of the NR asset 

class (primarily consisting of agriculture and timber assets) was CAD$6.8 billion (NZD$7.4 billion), 

which represents 4% of PSP's total assets under management (Kaingaroa Timberlands is by far 

PSP NR’s largest single investment – see further details below). In order to support these efforts, 

PSP NR has a team of 22 investment professionals solely dedicated to the natural resources sector 

and expects to invest approximately CAD$1.5 billion per year for the next several years in order to 

reach and maintain its current allocation. 

14. PSP NR’s typical strategy has been to identify the best local operators in a given sector and 

structure long-term partnerships where PSP NR commits significant capital to fund an aggregation 

strategy implemented and managed by its operating partners. PSP is committed to responsible 
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investing and to partnering with operators that share its philosophy, including in relation to 

employee health and safety, the environment, and sustainability. 

Other PSP asset classes  

15. PSP also invests in other asset classes, including Public Markets (i.e. equity investments, with 

CAD$76.7 billion of net assets under management as at March 31, 2018), Private Equity 

(CAD$19.4 billion), Private Debt (CAD$89 billion), and Infrastructure (CAD$15 billion).  It does not 

currently hold investments in these categories in New Zealand, but it may wish to invest in these 

kinds of areas in New Zealand in the future. 

16. Further details on PSP's investments in New Zealand are set out below. 

PSP's investments in New Zealand 

17. New Zealand represents one of the largest investment destinations (as a percentage of total funds) 

for PSP beyond North America. 

18. PSP has made a number of significant investments in New Zealand assets, comprising: 

(a) Forestry investments: PSP is New Zealand's largest foreign investor in the forestry sector due 

to its investment in Kaingaroa Timberland Limited (together with the New Zealand Super 

Fund (NZSF) and iwi groups). 

As a result of PSP's involvement in Kaingaroa Timberlands Limited, the six iwi represented in 

Kakano now have a minority equity stake and participate as an active observer at Board 

meetings. Their ownership comes with the benefit of investing in a professional business and 

management team, which generates consistent cash flows and dividends for their 

constituents. 

Since PSP's investment in Kaingaroa Timberlands Limited, the company has experienced an 

increase in the quantity of logs processed domestically, with approximately 66% of logs 

produced in the forest processed in New Zealand, resulting in increased supply to domestic 

mills. In addition, the company has supported local innovative processors. 

Kaingaroa has also benefited from: 

(i) an increased focus on research, development and technology; 

(ii) an increased focus on sustainability, for example through the implementation of 

sustainable forestry management practices in line with the FSC and PEFC/NZS 

certifications, health and safety best practice sharing through PSP NR's Australasian 

Business Council, and the implementation of environmental improvement projects (e.g. 

de-barker project at our Murupara yard to avoid methyl-bromide usage); 

(iii) sharing of best practices with other PSP NR and particularly timberland investments 

(for example, management of the Kaingaroa forest have visited and hosted 

TimberWest, another investee company of PSP's, which operates on Vancouver 

Island, to share knowledge and expertise on health and safety, technology, and 

operations). 
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The above demonstrates the value that can be added by high quality, stable investors like 

PSP. 

(b) Dairy farms: Similar to its other global agriculture investments, PSP’s strategy in dairy has 

been to identify the best local operator in a given sector and structure long-term partnerships 

where significant capital can be committed to fund an aggregation and improvement strategy. 

In New Zealand, PSP has partnered with FarmRight, a top-rated property manager which 

stands today as one of the largest operators of dairy farms in the country. PSP has thus far 

invested in six New Zealand dairy farms, with combined expenditure of circa NZD$180 

million, including the purchase price and expenditure on capital developments. 

As part of its dairy investments in New Zealand, PSP has undertaken or committed to a 

number of identifiable benefits to the farms in terms of economic, environmental, and health 

and safety initiatives: 

(i) Development spend to increase milk solid production output while concurrently 

increasing new full-time employment opportunities; 

(ii) Reducing nitrogen discharge from farming operations on acquired land; 

(iii) Implementation of Farm Environment Plan on properties, which sets out a number of 

good and best environmental management practices for the property; 

(iv) Undertaking of riparian planting and/or re-grassing; and 

(v) Application of the FarmRight safety culture on all new acquisitions, which includes 

weekly safety meetings on farm, proper monitoring and reporting of incidents including 

hazards and near miss events, access to counselling and mental health support 

programs, and both internal and independent health safety audits completed bi-

annually. 

PSP also agreed to transfer part of the Belmont Inland Saline Wetland Management Area to 

the Crown. The wetlands originally formed part of the dairy farm acquired by PSP (through 

Appleton Dairy Farm Limited) in Maniototo, Otago in 2016. The wetlands included significant 

wildlife habitats and native plant species, and had been adversely affected by farming 

practices before PSP's acquisition. Following the acquisition, PSP took immediate steps to 

prevent further degradation before consulting with the Department of Conservation, who 

advised that its preferred course of action was to have the land transferred to the Crown. 

PSP agreed to cover the costs of the transfer. 

(c) Real estate investments. PSP first invested in New Zealand real estate in 2014 when it 

acquired New Zealand’s largest diversified real estate portfolio, with 18 properties in the 

retail, office and industrial sectors, from NZSF.  In 2017, CPPIB acquired a 50% interest in 

the portfolio from PSP, in order to support exploring further growth opportunities as a result. 

PSP’s contribution to local benefit contribution goes beyond pure financial or production 

areas, as ESG improvement programs and targets have been set for all the real estate 

properties we own in NZ, including on: energy efficiency, waste recycling, water consumption, 

indoor air quality, accessibility, tenant and local community engagement.  Many of our 

properties have secured green building certification and our newly built office assets are 
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designed in accordance with Green Building Council of NZ Green Star design ratings and 

major renovation projects aim for NABERS-NZ rating. 

19. PSP is also considering its future investment strategy in relation to opportunities in New Zealand. 

PSP submits that PSP is a high-quality investor of the kind that the Government we believe wishes 

to encourage. 

Part B: PSP's submissions on the Consultation document 

20. PSP recognises the Government's interest in ensuring that New Zealand’s overseas investment 

settings strike an appropriate balance between facilitating overseas investment and ensuring that 

foreign investment is conducted in a manner beneficial to New Zealand’s interests. 

21. PSP understands that it is a privilege for overseas persons to own or control assets in New Zealand 

(as set out in section 3 of the Act) and therefore that it is appropriate for the Government to be able 

to screen certain investors and investments.  

22. As a global investor with experience participating in local investments in New Zealand, PSP 

believes that it has relevant observations on the reform proposals. Specifically, PSP wishes to make 

submissions on the following aspects of the regime: 

I. assessing investors' character and capacity under the investor test; 

II. screening small investments in listed companies; 

III. screening the impact of investments, particularly the proposed new tests for investments, the 

counterfactual analysis and proportionality;  

IV. the special land provisions; and 

V. timeframes for decisions.  

23. PSP understands that NZSF has separately made submissions to Treasury on the Consultation 

document. At the outset, PSP would like to note that it largely supports the submissions made by 

NZSF.  

24. PSP welcomes and is encouraged by the initiative set out in the Consultation document. 

I. Assessing investors' character and capacity under the investor test 

25. The Act requires an overseas investor intending to invest in a sensitive asset to satisfy certain 

criteria before they will be eligible to receive consent to undertake the investment by the decision-

maker.  

26. PSP believes that the current investor test imposes relatively high costs on applicants, for the 

following reasons: 

(a) The good character test is drafted quite broadly. In particular, the test requires that even 

unproven or untested allegations of wrongdoing must be taken into account by decision-

makers and, therefore, must be reported by the investor. For experienced large global 

investors, such as PSP, with individuals with control involved in numerous investments 

across multiple continents, the requirement to conduct extensive investigations into potential 

DocuSign Envelope ID: 0414D621-7E99-479D-BB72-11895545C0A6



Page 6 

PSP-Legal 3644980-1 

allegations which have not yet materialised is particularly time-consuming, burdensome and 

costly; and  

(b) Repeat investors are required to satisfy the test for each investment.  

27. PSP would welcome changes to focus the test on more objective criteria, providing certainty to 

overseas investors and reducing the potential compliance costs associated with the investor test. 

PSP also believes that the good character test should be confined to relatively recent matters (for 

example, matters arising in the previous 3 years) in order to be relevant and pragmatic.   

28. PSP would also welcome a 'standing' good character consent, such that repeat investors like PSP 

do not need to undergo the full test for each investment, provided there have been no changes to 

the investor’s nature or suitability (as suggested in the Consultation document).  

29. PSP agrees with the views expressed in the Consultation document that the 'business experience 

and acumen' and 'financial commitment' requirements do not appear to be necessary to give effect 

to the purpose of the legislation, but also observes that these criteria have not, in PSP’s experience, 

been difficult to satisfy. 

Comments on proposed options for investor test in Consultation document 

30. PSP believes that the changes proposed by Option 3 would focus the decision-maker on the more 

appropriate factors relevant to managing overseas investment risk, while at the same time 

delivering more pragmatic outcomes for potential investors. Option 3 would also substantially 

reduce the costs of compliance for the investor. Accordingly, PSP’s preference would be for the 

Government to adopt this Option.  

31. Notwithstanding, PSP would welcome any changes designed to increase certainty with respect to 

the application of the test and to reduce the associated compliance costs.  

32. PSP does not consider the changes identified in Option 1 go far enough in meaningfully focusing 

the investor test and reducing compliance burdens.  

II. Small investments in listed entities 

33. PSP believes that the current operation of the regulatory regime with respect to New Zealand listed 

entities has a detrimental effect on the desirability for global institutional investors (including PSP) to 

invest in the New Zealand share market. PSP agrees with the assertions made in the Consultation 

paper that it can be difficult for bodies corporate (in particular listed bodies corporate) to assess 

when the 25% foreign ownership or control threshold has been crossed. PSP believes that 

situations where entities ‘pre-file’ for consent in order to prevent inadvertent breaches of the Act, or 

where entities in fact unintentionally breach the Act, adds unnecessary burdens and costs on the 

regulatory framework for New Zealand.   

34. PSP’s view is that: 

(a) these problems potentially result in a situation in which there is less liquidity in the New 

Zealand share market than there would otherwise be. 

(b) PSP should be able to determine at the outset whether it can invest, and how much it can 

invest, in New Zealand listed entities, and the implications that those decisions have under 

the Act for both itself and for the listed entity. 

DocuSign Envelope ID: 0414D621-7E99-479D-BB72-11895545C0A6



Page 7 

PSP-Legal 3644980-1 

(c) the 25% ownership or control threshold is too low with respect to listed entities, and 

consideration should be given to increasing it.  Increasing the threshold, while not providing 

absolute certainty, means the risk of inadvertently breaching the Act in these circumstances 

would arise less frequently. 

35. PSP also agrees with the views outlined in the Consultation document that the screening of 

investments made by portfolio investors that comprise minority interests of less than 10% is out of 

step with the purpose of the Act, because such investments do not result in overseas persons 

obtaining majority ownership or meaningful control of sensitive assets.  PSP agrees that these 

types of investments by portfolio investors should not be screened. 

III. Screening the impacts of investments 

Problems with the current benefit test 

36. PSP agrees with the assertions in the Consultation document that the "benefit to New Zealand" test 

is unclear and unnecessarily complex. In PSP’s view, we believe it makes it difficult for an overseas 

investor to predict whether the statutory test can be satisfied for any particular investment. 

37. PSP believes that the added cost, complexity and uncertainty in this test deters overseas investors 

from investments in New Zealand, including where such investments may be in relatively well-

managed assets where the goal is the improvement in long-term productivity gains.  For example, in 

the development of non-urban land over 5 hectares and real estate investments generally, it is 

difficult for investors to show that that there is a "substantial and identifiable" benefit to New Zealand 

(or even just benefit to New Zealand, for other sensitive land investments) over and above that 

which would arise in the ‘counterfactual’. 

38. PSP agrees with the contention in the Consultation document that the “substantial and identifiable” 

threshold for non-urban land over 5 hectares should be removed from the benefit to New Zealand 

test.  

General comments on the proposed new tests 

39. PSP agrees with the Consultation document that there would be benefit in amending the following 

aspects of the benefit test: 

(a) streamlining the test, to reduce the complexity and length of applications and the assessment 

process; 

(b) overall simplification, which would promote certainty; and 

(c) providing for a reduced threshold to be met if assets are simply being transferred from one 

overseas investor from another overseas investor.  

40. PSP does not consider it appropriate for the current benefit test to be expanded or for decision-

makers to be granted broader discretion to decline investments. Such changes would only add to 

the uncertainty, and they would be likely to further deter potentially beneficial overseas investment. 

41. PSP understands that NZSF's submission suggests a further option for the government's 

consideration, which would be to introduce the national interest test in a manner that is more closely 

aligned with the Australian approach than that described in Option 3 in the Consultation document.  

Having dealt with the Australian regime on multiple occasions, PSP agrees that such an approach 
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appropriately balances the protection of New Zealand interests with facilitating overseas 

investment, while at the same time providing global investors with consistency amongst similar 

jurisdictions. PSP encourages Treasury to consider that approach in more detail.  

The counterfactual analysis and proportionality 

42. The law currently requires a counterfactual analysis, in which benefits from an investment must be 

compared with the benefits that would arise if an alternative New Zealand purchaser ("ANZP") 

acquired the land. In practice, PSP agrees with the Consultation document that the counterfactual 

analysis is complex and difficult to apply. 

43. PSP wishes to make the following comments:  

(a) The ANZP is assumed to be competent and adequately funded. Arguably, the presumption is 

that the ANZP has the resources and capacity to undertake the same proposed investment 

as the overseas investor intends to undertake, therefore making it difficult for the overseas 

investor to satisfy the counterfactual analysis. Further, where the “substantial and identifiable” 

benefit threshold is retained for sensitive non-urban land investments over 5 hectares, the 

ANZP assumption means this test is even more difficult to satisfy in practice.   

(b) The presumption of the ANZP is often theoretical, unworkable, and not nuanced enough (for 

example, the OIO does not appear to differentiate between debt and equity funding from 

investors and the impact of those arrangements on the ability to achieve benefits to New 

Zealand).  

(c) The OIO adopts what it refers to as a "proportional" approach to assessing the benefit of an 

investment.  The greater the interest (e.g. freehold vs leasehold, majority vs minority) and 

investment (e.g. size of land) being acquired, the greater the benefit that is required.  PSP 

has found it difficult to understand how the proportionality of benefit is assessed by the OIO.  

While the OIO has published technical guidance as a means of increasing transparency in 

this respect, the application of the “proportional” approach in practice remains unclear. 

44. In relation to the sub-options raised in the Consultation document with respect to the counterfactual 

analysis, PSP is generally supportive of either Sub-Option A (comparing an overseas person’s 

plans with the state of the land at the time of application) or Sub-Option B (comparing what the 

overseas person would do with what would happen if the vendor continued to own the land), with a 

preference for Sub-Option A due to its increased certainty and lower compliance costs for overseas 

investors. PSP believes these two sub-options would create a comparison that is rooted in actual, 

measurable results. 

IV. Special land provisions 

45. PSP understands that the special land provisions, whereby land that includes foreshore, seabed, 

riverbed or lakebed land is offered to the Crown before consent is granted, reflects the idea that 

some New Zealanders derive a welfare benefit from knowing that certain types of land are owned 

and controlled by New Zealanders.  

46. In PSP’s experience, the burden on vendors in dealing with special land can be significant, 

confusing and difficult at times, particularly for vendors who are not familiar with the New Zealand 

regime.  
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47. PSP agrees with the Consultation paper that the special land provisions have operational issues 

due to ‘coverage’, ‘inconsistency’ and ‘access’, as outlined within the paper.  

48. PSP submits that, if Treasury ultimately determines to retain the special land regime, it would be 

appropriate to provide that the burden of dealing with special land falls on the purchaser, not the 

vendor (as suggested in the Consultation document). PSP believes that the special land offer back 

process could be dealt with as a post-consent condition, rather than a factor in the benefit test. That 

is, PSP is supportive of Option 2 outlined in the Consultation document.  

49. PSP broadly supports measures to clarify and narrow the scope of the special land provisions, 

remove unnecessary compliance obligation and streamline the consent process. PSP does not 

believe that Option 3 outlined in the Consultation document (that is, to establish a way to provide 

access to special land that is acquired by the Crown (e.g. through adjoining land)) would be 

practical without creating further uncertainty and delay.  

V. Timeframes for decisions 

General comments 

50. In PSP's experience, the timeframes for decisions on consent applications can be very long. This 

substantially adds to the costs of an application (in particular, the cost of holding capital that is 

ready to be deployed). PSP submits that the long timeframes, when added to the lack of certainty in 

respect of the application of the rules (as outlined above), reduces New Zealand's attractiveness as 

an investment destination. 

51. PSP appreciates Treasury's attention to this aspect of the regime and welcomes changes to reduce 

or at least manage expectations as to the length of time it will take to obtain a decision on a consent 

application. That said, PSP acknowledges that the actual time that it takes for decision-makers to 

make a decision is somewhat reflective of the complexity of the regulatory framework; hence PSP 

understands that improving the timeliness of decisions is also dependent on improving the certainty 

and reducing the costs associated with the regime in general.  

Comments on options 

52. PSP considers that, of the options presented in the paper with respect to timeframe, Option 2 

appears to be the most workable. 

Conclusion 

53. PSP has deliberately decided to make patient, long-term, value-creating capital investments in New 

Zealand that reflect PSP's confidence and enthusiasm for continued collaboration and mutual 

benefit between PSP and its New Zealand partners.  

54. PSP therefore presents this submission in the spirit of continued constructive engagement, with a 

view to maintaining an optimistic outlook for future forward investment in New Zealand. 
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PSP welcomes this review of the Act, and in particular the changes proposed in the Consultation 

document to reduce unnecessary complexity and costs.  Once again, PSP is grateful for the 

opportunity to share its views.  

 

Please let us know if Treasury has any questions about PSP's submissions.  

 
 
Yours sincerely  
 
 
 
 
 
Darren Baccus 
Senior Vice President and  
Global Head of Real Estate and Natural Resources 
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