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Overseas Investment Act Reform 
The Treasury 
PO Box 3724 
WELLINGTON 6140 
 
 
 
 
Dear Sir/Madam 
 
REFORM OF THE OVERSEAS INVESTMENT ACT 2005 
 
Introduction 

Genesis Energy Limited (Genesis) welcomes the opportunity to submit its views on the 
Consultation Document: Reform of the Overseas Investment Act 2005: Facilitating productive 
investment that supports New Zealanders' wellbeing (the Consultation Document). 

We have focussed on the proposed options to remove domestically incorporated companies 
with significant connections to New Zealand from the overseas investment regime (OIA 
Regime).  In short, we support the implementation of options that would ensure that mixed 
ownership model (MOM) companies are not captured as ‘overseas persons’ under the OIA 
Regime.  Based on the policy rationale in the Consultation Document, and the statutory 
framework governing MOMs, Genesis believes there is a strong case for expressly excluding 
MOMs from the OIA Regime.  

Mixed Ownership Model Companies 

As the Treasury knows, Genesis is a MOM company under the Public Finance Act 1989 (Public 
Finance Act), and it is a listed issuer on the NZX.  Under the Public Finance Act: 

(a) Ministers must maintain at least a 51% controlling stake in MOM companies (section 
45R);   

(b) no person other than the Crown can have a relevant interest in more than 10% of MOM 
companies (unless limited exemptions apply) (section 45S and 45U) and 

(c) MOM companies are identified by being listed in Schedule 5. 

These provisions are designed to ensure that MOM companies maintain a significant 
connection to New Zealand and that critical infrastructure and the economic returns derived 
from it are protected for the benefit of New Zealanders.  The 10% threshold was also designed 
to ensure a wider spread of shareholders, meaning that a single investor – including an 
overseas person – could not obtain significant control. 
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Despite these legislative requirements, it is possible for a MOM company to meet the 
definition of "overseas person" as it currently stands – since it is possible for overseas persons 
to collectively acquire more than 25% of a MOM company's shares (to be clear, Genesis 
Energy is not currently an overseas person).  

Support for Options in the Consultation Document 

The Consultation Document properly identifies that companies with strong connections to 
New Zealand can qualify as overseas persons for technical reasons, which can impose 
significant cost for limited benefit in terms of managing potential risks of overseas 
investment.  Genesis supports options to change the definition of overseas person as it 
applies to MOM companies so that they are removed from the scope of the OIA Regime.  We 
wish to make the following specific comments in respect of the options presented: 

(a) Option 1: Increasing the percentage of overseas ownership required for a domestically 
incorporated and listed body corporate to qualify as an overseas person, from 25% to 
49%.  This would mean that MOM companies could not qualify as overseas persons (as 
they are listed and the Crown must always hold at least 51% of each class of shares, as 
well as 51% of each class of voting security).   

Comment:  Genesis supports this option. 

(b) Option 2: Impose screening requirements on domestically incorporated and listed body 
corporates when holdings of 5% or greater by overseas persons in classes of securities 
that confer control rights cumulatively total 25%. 

Comment:  We support the intent that only substantial shareholdings are counted, but 
this reform option would be less effective from Genesis' perspective, as it remains 
possible for multiple overseas persons to acquire substantial holdings totalling 25% or 
more (i.e. each holding between 5% and 10% of issued shares).   

(c) Option 3: Impose screening requirements on domestically incorporated and listed body 
corporates when:  

(i) more than 49% of the economic returns flow to overseas persons (that is, the 
entity is majority, or close to majority, foreign owned); and/or  

(ii) overseas persons collectively hold substantial holdings in a securities class that 
confers control rights at a level of 25% or more (that is, the entity is subject to 
foreign control).  

Comment:  As for Option 1, the 49% threshold would mean that MOM companies could 
not qualify as overseas person.  However, if the 25% threshold must also be satisfied, 
then as for Option 2 it is possible that a MOM company could be an overseas person.  
Genesis does not believe that collective substantial holdings of 25% or more changes 
the position that MOM companies have strong connections to New Zealand – the 
Crown retains 51%, and the other shareholdings remain dispersed.  Accordingly, 
Genesis does not favour this option.  

(d) Option 4:  Allow domestically incorporated bodies corporate to apply for an exemption 
from the OIA Regime if they have a strong connection to New Zealand and a strong 
record of compliance.  
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Comment:  While Genesis also supports this option, it considers that the requirement 
to obtain an exemption would be unnecessary for MOM companies, given their 
significant connection to New Zealand is already provided for under section 45R of the 
Public Finance Act. 

In summary, Genesis supports a reform option that implements a 49% overseas ownership 
threshold and only counts substantial shareholdings as part of that threshold (i.e. a 
combination of Options 1 and 2 above).  Overall, there is a strong case for MOM companies 
to be excluded from the OIA Regime.  In addition to the options set out in the Consultation 
Document, Genesis submits that the Treasury should consider implementing an express 
exclusion for MOM companies from the scope of the OIA Regime, such that: 

(a) MOM companies are not overseas persons; and 

(b) in all cases overseas investors can acquire shareholdings (under 10%) in MOM 
companies without requiring consent.   

Such a provision would be consistent with the policy objectives referred to in the Consultation 
Document and would provide additional certainty that MOM companies and investors in 
MOM companies, are not captured by the OIA Regime (for example, in the event that the 
definition of overseas person was changed again in the future).  This could be readily 
implemented, given that MOM companies are easily identified as those companies listed in 
Schedule 5 of the Public Finance Act.  

The Options Paper also considers options to amend the treatment of portfolio investors.  It 
points out that these "professional investors" generally acquire less than a 10% interest in a 
body corporate but, if they are overseas persons, they can be required to obtain consent 
before acquiring interests in sensitive New Zealand assets. 

The statutory 10% shareholding limit for MOM companies reduces the extent of this problem 
in practice but it is still possible under the current OIA Regime that an overseas person could 
acquire an interest that makes the MOM company an overseas person (and therefore triggers 
a requirement for that person to obtain consent).  If the threshold for an overseas person is 
changed to 49%, then this will not be a potential issue for investors in MOM companies (as 
no acquisition could make a MOM an overseas person).  

Please do not hesitate to contact me if Genesis can provide further assistance. 
 
Yours faithfully 
GENESIS ENERGY LIMITED 
 

 
Matthew Osborne 
Executive General Manager Corporate Affairs 
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