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About Metlifecare Limited 

Metlifecare Limited, together with its subsidiaries (Metlifecare) is the third largest listed company by market 
capitalisation to build, own and operate aged care and retirement villages in New Zealand.  We currently 
provide rewarding lifestyles and care to more than 5,500 New Zealanders. Established in 1984, Metlifecare 
currently operates 24 villages, located primarily in high-value and high-growth regions of New Zealand’s 
upper North Island. In particular, we operate: 

(a) one village in Kerikeri; 
(b) fourteen villages in Auckland; 
(c) one village in Hamilton; 
(d) five villages in the Bay of Plenty; 
(e) one village in Palmerston North; and 
(f) two villages on the Kapiti Coast. 

Metlifecare’s shares are listed on the NZX Main Board (NZX) and on the Australian Securities Exchange 
(ASX).  Our market capitalisation is currently around $1.02 billion, and we have around 4,426 shareholders. 
Our largest shareholder is the New Zealand Superannuation Fund and we have a number of institutional 
investors, including a portion of passive portfolio investors located offshore.  All of our directors are New 
Zealand citizens. From around November 2013 until April 2017, we were not subject to the Overseas 
Investment Act 2005 (the Act).  Prior to that date we were an overseas person for a number of years. 
We are a member of the Retirement Villages Association (RVA) and have seen and fully support RVA’s draft 
submission.  We have also seen and support the draft submission prepared by the Listed Companies 
Association Inc. executive. 

Responses to consultation questions 

1. Sensitive adjoining land (p. 20) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including when it 
happened? 

• if not, do you support the existing arrangements. If so, why? 

The current scope of sensitive adjoining land under the Act is broader than appropriate and leads 
to the incurring of unnecessary compliance costs through additional applications for consent, again 
for no benefit to New Zealand. 
 
As a retirement village and aged care operator, we are likely to encounter issues where additional 
land is sought for an existing village.  The typical scenario is where the main village land has been 
acquired in compliance with the Act, and the operator wishes to extend the village by acquiring 
further land adjacent to or nearby the existing village.  In that circumstance we consider it 
suboptimal for both ourselves and the OIO for a full consent application to be required for the 
additional land for what is an ancillary part of the village, when the requirements of the Act have 
been met at the time the main village site was acquired. 

 
  



Do you have any comment on the potential effects of the options? Are you able to quantify potential effects 
on compliance costs? 

See our comments above.  

Do you think the right reform options (pp. 22 – 23) have been identified, and: 

• if so, which of the options identified do you prefer and why? 
 

• if not, what alternative option would you support and why? 

In our view, much of this adjoining land be removed from the scope of the Act, through pursuing 
Option 1 in the Consultation Paper.  Certain land adjoining highly sensitive land (such as foreshore 
or lakebeds, or land of great significance to Maori) would continue to appropriately be caught under 
this option.  This approach sensibly differentiates between land of high sensitivity and other land 
(often a park or reserve) that in many cases will be significantly less sensitive to New Zealanders. 
 

If the section 37 list were removed, should any of the types of land currently captured by it be retained in 
Table 2? (p. 23) 

• If so, which types and why? 

 

4. Definition of overseas person as it applies to bodies corporates (p. 31) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including when it 
happened? 

• if not, do you support the existing arrangements. If so, why? 

Metlifecare as an “overseas person” 
 
Metlifecare agrees with Treasury’s identification of the myriad issues associated with the current 
definition of “overseas person” in the Act as it applies to listed bodies corporate. The Act defines as 
an overseas person any body corporate that has 25% or more foreign ownership, regardless of 
how widely those shares are held, how the company is organised, or the nature of its nexus to New 
Zealand. The result is that the Act treats as overseas persons: 

 



• companies that are headquartered and managed in New Zealand by New Zealanders, and 
provide goods or services to New Zealanders, such as Metlifecare; 
 

• companies whose securities are held by overseas incorporated custodians or nominees, 
even where those securities are held on behalf of New Zealanders – this is relevant to 
Metlifecare; 

 

• companies whose securities are held in a fund that is managed by an overseas 
incorporated manager, even where those securities are held on behalf of New Zealanders 
– this is a particular issue for Metlifecare as our largest institutional shareholder holds most 
of its fund for KiwiSavers, but the New Zealand resident and governed manager of those 
holdings is deemed to be an overseas person because it is owned by The Australia and 
New Zealand Banking Group Limited; and 
 

• NZX-listed companies that exceed the 25% threshold, even where their shares are widely 
held and the overseas shareholders are not in a position, individually or collectively, to 
exercise strategic control or influence over the company. By contrast, the equivalent 
Australian legislation allows portfolio investments of less than 5% in a listed issuer to be 
disregarded in the equivalent threshold test. 

 

This broad definition has led a number of companies, including Metlifecare, to be categorised as an 
“overseas person” despite having a strong connection to New Zealand. Metlifecare’s connection is 
exemplified through its commercial operations, governance and ownership:  

• our core commercial activities, being the development and operation of retirement villages, 
take place in New Zealand; 
  

• our 1150 employees are all New Zealand-based; 
 

• our head office is based in Auckland; 
 

• our Metlifecare board and senior management all reside in New Zealand; and 
 

• we are largely owned by New Zealanders. We have set out further information below 
relating to the ownership structure of Metlifecare to cast further light on Metlifecare’s 
shareholder base.  
 

Ownership of Metlifecare 

Metlifecare is currently deemed to be an overseas person because its share ownership structure 
includes over 25 per cent of shares that are held by institutional and retail investors that are either 
based offshore or are deemed to be overseas persons due to an offshore-based parent company. 
As with many other listed New Zealand companies, while our institutional investors may be ultimately 



owned by an offshore parent company, the investments they manage are overwhelmingly those of 
New Zealand based investors, primarily New Zealand based KiwiSaver investors, companies, 
charities, trusts and private wealth holders.  

Approximately 30.7 per cent of Metlifecare’s shares are owned by entities located offshore, fund 
managers and institutional investors which tip Metlifecare over the 25 per cent threshold.  However, 
the shares held by ANZ Investment funds currently comprise around 11.8 per cent of the offshore 
shares in Metlifecare, while another 6.4 per cent other fund management/KiwiSaver money is 
managed by, or on behalf of, persons deemed to be overseas persons. Many of Metlifecare’s 
institutional shareholders hold funds on behalf of New Zealanders (such as ANZ funds, which are a 
part of Australia and New Zealand Banking Group Limited but holds funds through KiwiSaver on 
behalf of New Zealand Investors). Therefore, New Zealanders essentially have more than 75% of 
the beneficial ownership of Metlifecare.  

Furthermore, we understand that around 10 per cent of the 30.7 per cent of total shares held by 
offshore institutions is purely passive investment.  The investment mandates for many offshore funds, 
such as Vanguard, are entirely passive and therefore in practice, there is very little ability for individual 
offshore investors to influence the decisions of Metlifecare. Furthermore, as Metlifecare is a publicly 
listed company, New Zealanders are able to acquire further interests in Metlifecare by purchasing 
shares on the market.   

 

While we agree that the Act should manage the risks associated with overseas persons’ ownership 
and control of sensitive assets, the Act currently imposes significant regulatory and commercial 
burdens on Metlifecare that is disproportionate to the risk that Metlifecare (and other listed 
companies) poses.  

 

Commercial impacts 

We note that since Metlifecare most recently became an overseas person it has made an 
application for consent to acquire the village we are building at Hobsonville point, being with 
sensitive land.  The approximate cost of making that application was in excess of $50,000 of 
external costs (lawyer and OIO fees) in addition to the large burden placed on executive time and 
focus.   When submitting offers or bids, there is a significant risk that Metlifecare’s commercial 
position has been undermined by the additional requirements imposed by the Act. In our 
experience, vendors prefer unconditional offers, which often allow for quicker timeframes and 
greater certainty.  

 

In respect of sensitive land applications, the cost of an OIO application (including the need to 
demonstrate a “benefit to New Zealand”) compared to the cost of the relevant asset can have a 
material effect on the value of the offer and its ultimate success in an often highly competitive 
process. In the process of evaluating potential new sites for our retirement villages, we often 
encounter premises/locations that are our preferred sites which are categorised as “sensitive” and 
would require and OIO application, which can have a material impact on our purchasing options.   



 

The Hobsonville consent (granted in April 2018) took a substantial amount of time, being 5 months 
from application and required extension of the contract with the vendors. This requirement naturally 
slows the process and, in some cases, may make us uncompetitive in trying to acquire land, 
notwithstanding the fact that Metlifecare is largely owned and operated by New Zealanders 
exclusively for New Zealanders.  

 

Most recently, with the extension of the Overseas Investment Act to residential land, we have made 
an application for a standing consent, again at a cost to date of in excess of $160,000 of external 
costs (lawyer and OIO fees).   We made a submission on the Overseas Investment Bill, and fully 
supported the RVA submission, that more comprehensive exemptions than the standing consent 
regime should have been granted for New Zealand retirement operators such as Metlifecare. 

Do you have any comment on the potential effects of the options? Are you able to quantify potential effects 
on compliance costs? 

Narrowing the application of the Overseas Investment Act to exclude New Zealand controlled listed 
bodies corporate would free up the resources of the Overseas Investment Office to consider 
applications that better fall within the policy parameters the legislation was designed for. 
From Metlifecare’s perspective, a more sensible definition of “overseas person” that excluded New 
Zealand listed companies with a genuine New Zealand presence would eliminate a significant 
compliance burden and save both cost and management time.   

Do you think the right reform options (pp. 22 – 23) have been identified, and: 
 
• if so, which of the options identified do you prefer and why? 

 
• if not, what alternative option would you support and why? 

 
Metlifecare considers it important for the definition of overseas person, as it applies to companies 
with a primary listing on NZX, to recognise: 
 

a) that day to day variability in shareholdings outside of the listed entities control – because 
shares are freely tradeable;  

 

b) the actual impact on “control” of listed entities that are associated with small (less than 
25%) shareholdings by “overseas persons” even if combined holdings by overseas persons 
account for a majority of shareholdings; and 

 

c) the practical difficulties of ascertaining beneficial ownership given the routine use of 
custodians, nominee companies and trusts in the context of listed companies. 

 

The Metlifecare Solution (not considered in the Treasury Paper) 



 

The Metlifecare Solution (the Metlifecare Solution), which is not one discussed in the Treasury 
Paper, is set out below: 

An overseas person means, in relation to a body corporate with a primary equity listing on 
a licensed market (A), if an overseas person has obtained (either alone or together with its 
associate(s)) a 25% or more ownership or control interest in A and:  

(a) the overseas person obtained consent for that transaction under section 
12(b)(i) or 13(1)(a); or 

(b) the overseas person has notified A that it has obtained (either alone or 
together with its associate(s)) a 25% or more ownership or control interest in 
A in accordance with [reference to new section below introducing a primary 
obligation on overseas person to notify the listed company].  

The section referenced above imposing a primary obligation on overseas persons would be drafted 
as follows: 

An overseas person who (either alone or together with its associate(s)) has an 25% or 
more ownership or control interest in a listed issuer must disclose that fact to the listed 
issuer, within 5 trading days of this section becoming applicable as a result of— 

(i) the listing of the listed issuer; or 

(ii) the overseas person (either alone or together with its associate(s)) obtaining 
the 25% or more ownership or control interest in the listed issuer. 

The Metlifecare Solution would exclude New Zealand listed bodies corporate from the definition of 
“overseas person” if no one “overseas person” (alone or together with its associates) holds 25% or 
more of the shares in the NZ listed company.   

The Metlifecare Solution could be subject to a “call in” right by the OIO.  This would allow the OIO 
to notify a listed entity that the OIO considers that the entity should be an “overseas person” for the 
purposes of the Act on the basis that it is being controlled by overseas persons.  Further guidance 
should be given in relation to the circumstances where this call in right is expected to be used.  
 
The key benefits of the Metlifecare Solution include: 

1. only treating listed bodies corporate as “overseas persons” if they are in fact effectively 
controlled by an “overseas person”, consistent with the concept of “control” under the 
Takeovers Code;2  

                                                 
2 Under the Takeovers Code, control is deemed to pass once a person holds or controls more than 20% of the voting 

rights in the company.  A person cannot acquire more than 20% of the voting rights in a code company except in 
accordance with one of the permitted exceptions under the Takeovers Code (being a full or partial takeover offer or an 
acquisition or allotment approved by disinterested shareholders).  



2. providing certainty to listed bodies corporates when considering whether they are an 
“overseas person”. A listed body corporate (A) will only become an “overseas person” if 
another “overseas person” (B) obtains a controlling stake in A.  This would require B to 
obtain consent under the Act; and   

3. removing the issues identified by Treasury in relation to the ‘tipping point’ regime. 
 

As set out in detail below, while still an improvement to the current definition of “overseas person”, 
we believe that the Options considered in the Treasury Paper continue to leave listed entities 
subject to inappropriate uncertainty as to whether they might be an overseas person at any given 
time (or may at any moment become an “overseas person”) and do not accurately capture when a 
listed entity becomes controlled by an “overseas person”. 
 

Metlifecare’s alternative option (as considered in the Treasury Paper) 

While our strong preference is for the Metlifecare Solution to be adopted, in the event that it is not, 
we propose that Options 1 and 2 in the Treasury Paper should be combined so that a listed body 
corporate will only be an “overseas person” if: 

a) more than 49% overseas ownership of a class of shares in the listed body corporate; and 
 

b) the cumulative substantial holdings by overseas persons total 25% or more. 

However, we note that that Options 1 and 2 in in the Treasury Paper give rise to various practical 
difficulties for Metlifecare (and accordingly, we understand that other listed companies would have 
similar challenges if Options 1 and 2 were introduced).  

1. Practical difficulties with Option 1: 
 

• We do not have accurate or timely information of where our underlying shareholders 
live. Given the widespread use of custodians, nominee companies and trusts for 
listed company share ownership, the share register for a listed company often does 
not enable the company to identify the geographic location of the beneficial owners.3   
 

2. Practical difficulties with Option 2: 
 

• Substantial product holder disclosures do not allow us to identify whether a person 
with substantial holdings is an overseas person or not as the form does not require 
the person to disclose where they reside.  
 

                                                 
3 Although a listed company has certain powers to request details of beneficial ownership under the Financial Markets 

Conduct Act, these powers are time consuming and costly.  Accordingly, the Metlifecare does not believe that they 
provide a practical solution to the problem identified where requests would need to be made of a number of legal title 
custodians, and sub-custodians.  The ‘tracing’ powers would be more practical in the Recommend Amendment as 
they would be limited to holders (and associates) with more than 25% in their own right. 



Our view is that both Option 1 and Option 2 need to be satisfied before a listed entity becomes an 
“overseas person”, on the basis that: 

 
1. in relation to Option 1, a number of listed companies (particularly larger companies with 

significant indexed funds as shareholders) will still have more than 49% overseas 
ownership; and 

 
2. in relation to Option 2, given the relatively concentrated nature of shareholdings on NZX, 

having an interest of 5% or more would not be uncommon. 
 

As noted above, Metlifecare’s strong preference is the Metlifecare Solution, rather than combining 
Options 1 and 2, be adopted (in addition to Option 4, as set out below).  

 

Have the right requirements (pp. 34 – 35) been identified for the exemption in Option 4? 
 
• if not, what requirements, or additional requirements, do you think should be included? 

 
 

Metlifecare supports the adoption of Option 4, which would allow domestically incorporated entities 
with significant connections to New Zealand to apply for an exemption, to complement our 
Metlifecare Solution. While we understand that the guidelines proposed at 114 of the Treasury 
Paper are only examples, we consider the following requirements to be inappropriate or 
unworkable for the following reasons:  
 

1. It is at least 51 per cent owned by New Zealanders  
 

• Given the daily fluctuations of ownership in listed entities and the difficulties set out 
above in relation to identifying the beneficial owners, this requirement should not apply 
to listed entities.  
 

• Listed entities, such as Metlifecare, may have a very strong connection to New 
Zealand, with its headquarters, employees and business operations being primarily in 
New Zealand. Accordingly, having a 51 per cent ownership threshold is likely to make 
the exemption unworkable for many listed entities that, in ordinary meaning of the 
word, have a strong connection to New Zealand but have a majority of overseas 
ownership (or cannot rule out that they have a majority of overseas ownership). 

 

2. no ‘foreign government’ or its associate(s) owns equity in the entity –  
 

• The broad wording of this requirement would capture a large number of passive 
investment vehicles potentially “associated” with a foreign government, such as 
pension funds and superannuation funds. Such entities are common shareholders in 



listed entities.  
 

• If this requirement is to remain, it should be accompanied by a 25% or more ownership 
threshold for a single overseas government investor. 

 

 

5. Screening of portfolio investors (p. 38) 

Do you agree that there is a problem, and 
 
• if so, has this paper described it accurately? Can you tell us about your experience, including when it 

happened? 
 

• if not, do you support the existing arrangements. If so, why? 
 

 

We agree that the Treasury Paper has identified problems associated with portfolio investors and 
has described these issues accurately. These portfolio investors are generally professional 
investors that invest funds on behalf of individuals that are predominantly or exclusively New 
Zealanders. A typical example of this type of passive portfolio investor are the KiwiSaver funds 
administrated by large Australian-owned banks. We also note that the New Zealand investors in 
those funds would generally be able to acquire the assets in their own right without consent. As 
discussed above, Metlifecare’s second-largest shareholder, ANZ Investments funds, is technically 
an overseas person, but predominantly holds its investments for New Zealand KiwiSavers.  

We would support Option 1 for the adoption of a class exemption to be granted to passive portfolio 
investors that are beneficially owned and controlled by New Zealanders (with ownership and 
control for this purpose being at least 51% of the entity’s funds being held on behalf of New 
Zealanders). In our view, this amendment would address the issue identified by the Treasury while 
ensuring that the purpose of the Act is not undermined.  

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential effects 
on compliance costs? 
 

See our comments above on costs and management time. 



 

Do you think the right reform options (pp. 39 – 40) have been identified, and: 

 

• if so, which of the options identified do you prefer and why? 

 

• if not, what alternative option would you support and why? 

 

We prefer Option 1 as detailed above, complemented by Option 4. This option would allow for 
exemptions to be made for entities that can demonstrate that they are clearly New Zealand 
controlled (which may not necessarily be the same criterion that is applied to Option 1 and 2.) For 
example, this exemption could be applied if a fund manager associate has board representation i.e.  
the New Zealand ACC fund management arm has encountered this issue (although in that case 
New Zealand ACC is not an overseas person).  

 
 
 
 
 

15. Timeframes for decisions (p. 98) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including when it 
happened? 

• if not, do you support the existing arrangements. If so, why? 

The Hobsonville consent (granted in April 2018) took a substantial amount of time, being 5 months 
from application submission and as such required extension of the contract with the vendors.  

 
The standing consent process is ongoing and we are awaiting an outcome.  Notwithstanding the 
Christmas and Easter periods the application was submitted on 5 December 2018 and has taken 5 
months so far. During this “holding period”, any acquisition and or negotiation for Residential Land 
only remains subject to separate OIO one-off consent which has the consequence of incurring 
additional cost and time for us. This requirement naturally slows the process and in some cases 
may make us uncompetitive in trying to acquire land, notwithstanding the fact that Metlifecare is 
largely owned and operated by New Zealanders exclusively for New Zealanders.  
 
A perception of unreasonable delay has been one of the most damaging aspects of the OIO 
process in recent years.  Prolonged assessment periods jeopardise transactions and substantially 
increase the cost of the process to applicants.   



 

Do you have any comment on the potential effects of the options and sub-options? Are you able to quantify 
potential effects on compliance costs? 

We support Option 2, with prescribed timeframes tailored to each current pathway with an ability to 
extend. A more predicable timeline would reduce cost and provide us with certainty. The costs 
saved are not just the direct costs of the application (e.g. lower legal costs) but also the flow on 
effects with our other activity, for example obtaining consent earlier would enable us to commence 
resource consent applications earlier, and complete developments earlier.  

 

Do you think the right reform options and sub-options (pp. 99 – 100) have been identified, and: 

• if so, which of the options and sub-options identified do you prefer and why? 

• if not, what alternative option and/or sub-option would you support and why? 

Yes.  We have a preference for Option 2. 

 

What do you consider to be the appropriate timeframes and why? 

As above, we have a preference for tailored timeframes under Option 2. 
 

 

Do you agree that consent should be deemed granted if no decision is made within the prescribed time 
period and, if so, why do you think that? 

Yes. 
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