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26 May 2019 
 
Overseas Investment Act Reform 
The Treasury  
PO Box 3724 
Wellington 6140 

OverseasInvestment@treasury.govt.nz, 
 
 
Reform of the Overseas Investment Act 2005: Facilitating productive investment that 
supports New Zealanders’ wellbeing 

Attached is a submission from Federated Mountain Clubs on this consultation. 
 
Thank you for meeting us and other groups at Treasury’s offices in Wellington on 22 May 2019 
and also thank you for allowing us a short extension for the submission.  
 
We are happy to discuss aspects of the submission and provide additional details. 
 
Yours sincerely 
 
Owen Cox 
Member of the FMC Executive  
for FMC 
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Reform of the Overseas Investment Act 
2005: Facilitating productive investment 
that supports New Zealanders’ wellbeing 
Name of organisation: Federated Mountain Clubs of New Zealand 

Contact person: Owen Cox 

Contact person’s position 
in organisation: 

Member of FMC Executive 

Contact number: 
Contact email:  

Region/country: Wellington 

General Comment 
Federated Mountain Clubs was founded in 1931 and advocates for New Zealand’s back-
country and outdoor recreation on behalf of more than 22,000 members in over 80 clubs. 

Our members generally access back-country areas for activities such as tramping, enjoying 
the environment, conservation activity (such as pest control and planting) hunting and 
climbing. People active in outdoor recreation include people all ages, from small children to 
retired people. 
 
Some of the benefits and motivations are personal. Some people enjoy the exercise, other 
are more motivated by things such as solitude and the environment of the back-country. 
There are well documented physical and mental health benefits from outdoor recreation.  
In addition, engagement in activity such as outdoor recreation build social networks and 
social capital.  
 
There are increasing tensions relating to access to the back-country. As the New Zealand 
population grows, the population becomes increasingly urban and ownership of rural land 
becomes more concentrated pressures have developed with the ability of informal networks 
and personal connections to effectively provide and manage access. Where there is 
corporate ownership the manager is often off-site, and sometimes is only contactable in 
office hours in locations that can 100s of kilometres away from the land for which access is 
sought. Often the focus of recreation is on public land that must first be accessed by crossing 
adjoining land. 
 
However, the informal networks often do not work where social connections are missing or 
where too many people have to make personal approaches to a landowner so that these 
take up a large amount of landowner time.  While legal access is available to many areas 
there are others where legal road-lines end short of the conservation estate or, as is 
common, the road-line cannot be followed because it does not reflect local geography (legal 
road-lines that go over cliffs). In some areas legal road lines and the Queens chain have 
never been established (Crown pastoral land is and example and others include subdivision 
prior to there being requirements around the Queens chain).  We have also seen a 
significant number of access agreements that were place between former government 
agencies (Forest Service and Lands and Survey) and adjoining landowners giving access to 
public conservation land that have not been renewed. 
 

[23]

[23]
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To add to the tensions New Zealand is actively seeking to increase the number tourists 
visiting and this, while it does provide economic activity, does add to tensions on access and 
to pressures on access. Crowding of available sites and other problems will impact adversely 
on tourism. 
 
Free, secure and practical public access is crucial to outdoor recreation. Without legal 
secured, free and practical access to the outdoors, it is impossible for people to recreate in it. 
 
FMC acknowledges that the OIA has included consideration of access and we support the 
work that the Walking Access Commission is doing with the Overseas Investment Office to 
operate the Act. There are some areas where improvement could be made.  

Responses to consultation questions 
Sensitive adjoining land (p. 20) 

FMC is vitally concerned with access to sensitive adjoining land is important and securing 
this provides significant benefit to New Zealand. Much of the Conservation estate, especially 
that part of the Conservation estate bounded by pastoral lease and early subdivision (prior to 
there being requirements for the Queens Chain) is not readily accessible by public roads or 
tracks. We would refer you to the Hunter Valley as an example. Similarly, the Aorangi Forest 
Park (in the south Wairarapa is surrounded by land with very few legal (ie legal road or 
riperian) access points (eg Kawakawa Station).  
 
The current section 37 list relating to adjoining land currently adds additional categories to 
table 2 in Part 1 of Schedule 1 of the Act. The existing s37 list adds National Parks and two 
descriptions of areas areas identified in RMA plans as areas where the primary purpose of 
the land management is natural resource protection or recreational access. There seems to 
be considerable overlap with these last two descriptions and also with some of the items 
currently in table 2.  
 
We think that the omission of National Parks from table 2 needs to be rectified. Adding it as 
an after thought in a section 37 list does not reflect the importance of National Parks to New 
Zealand. 
 
We can see some of the difficulties caused by the references to the RMA in the current s37 
list. The first item in the list is very unclear as the RMA does not include a definition of 
reserve or of public park. The second item would seem to duplicate things that are covered 
by direct references in table 2 to the relevant statutes.  
 
Option 1 – We oppose this option as it removes virtually all of the current requirements 
relating to sensitive adjoining land.  
 
This option would be strongly negative in terms of managing the risk to NZ well being in our 
view. It would not provide for the type of access provided in Motatapu and Mt Soho Station 
pastoral leases. This enabled the Te Araroa track to traverse part of the land and this is both 
a major benefit to New Zealander and to is catering for increasing numbers of land stay 
walkers doing the Te Araroa trail. The purchasers of these pastoral leases paid for the 
construction of this track and the huts en route in accordance with Overseas Investment 
Office conditions of approval of the sale.  
 
The approach taken with sales such as Motatapu at purchase seems to us to be better both 
from view of local access and in giving some certainty to possible investors. The alternative 
is the sort of drawn out friction that we have seen with the Hunter Valley (near Lake Hawea) 
and Poronui (in the headwaters of the Mohaka River in the North Island).    
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The RMA does not deal with access issues in these cases and even where there are 
subdivision requirements these vary widely between regions. It is ironic that lack of 
consistency between regions is cited in the paper as being a problem for foreign investors 
but the effect of variations is not seen as a problem for ensuring the interests New Zealand 
residents are protected.   
 
 
Option 2. We consider that option needs some amendment as the examples in the paper of 
what remain in table 2 is incomplete.  
 
Firstly, the possible table 2 in the box on page 23 does not include land managed under the 
Conservation Act as being sensitive adjoining land. excludes areas managed under the 
Conservation Act. This includes the bulk of the Conservation estate. While areas such as the 
Ruahine Range, large sections of the Southern Alps would still be sensitive land those areas 
adjacent to this land and which that blocks access to these areas would not be. Land 
administered by the Department of Conservation under the Conservation Act needs to 
remain in table 2.  
 
We would also add any any regional park created under the Local Government Act 1974.   
 
National Parks (currently on the s37 list) should also be included in table 2.  
 
Sensitive land includes the foreshore and lake beds but does not include rivers. Ownership 
of lake and rivers beds is an important factor in determining the public’s ability to recreate on 
or in these water-bodies, but to do so public access to and along these waterways must also 
be provided.  
 
FMC recommendation 
 
We oppose option 1.  
 
We recommend that option 2 be modified as follows to resolve the current problems  by 
adding the following to the list in table 2 (in addition to those items listed on page 23 of the 
discussion document): 

• National Parks  
• Riverbeds (this could be linked to the thresholds for marginal strips (in the 

Conservation Act) and Marginal strips (in the RMA).   
• Land administered by the Department of Conservation under the 

Conservation Act. 
• Any regional park created under the Local Government Act 1974. 

 
With these additions to table 2 we do not oppose removal of reference to the s37 list.  
 

Leases of sensitive land that require screening (p. 25) 

It is critical that leases are covered by the process. Crown pastoral lease land is particularly 
important in this regard. 

We don’t see any pressing need to change the current rules with respect to leases. Ten 
years as the cut-off is too long for non-urban land.3.  
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Definition of overseas person as it applies to bodies corporates (p. 31) 

We do not see a compelling case for changing the status quo here.  

The problems identified (paras 105, 106) with determining who owns an entity in real time 
remains for all of the options. Similarly, with all there is an incentive near the boundary to 
play games to disguise control (noted in the text box on page 34).  

All of the options effectively just move the bar to accommodate increasing overseas control 
of our economy. There seems to be little attempt to justify why increased ownership of land 
and interests in land are beneficial to New Zealand.  
 
Technical issue:  Tipping point for requiring consent (p. 42) 

The issue here does not seem to be a significant problem.  

In discussion on the threshold for screening on page 32 one of the rationales for change 
(para 107) is that overseas ownership of NZ business is increasing. Yet here on the tipping 
the perceived problem is that the current requirements “could disincentivise investment in 
New Zealand entities” (para 136). Hence it would seem to be only a marginal problem given 
the increasing ownership of listed NZ entities that is already happening.   

Assessing investors’ character and capacity (p. 51) 

If the approach noted in para 164 is being taken we cannot see there is a problem. 
 
The comment in paragraph 167 about the risks is merely an assertion. It is unclear what this 
paragraph is actually saying. 
 

Screening the impacts of investment (p. 60) 

FMC considers that provision of public access through the consenting process is an 
important and significant local and national benefit. This is reflected in section 17 of the Act. 

 
s17(2)(c)“whether there are or will be adequate mechanisms in place for— ...(ii) providing, 
protecting, or improving walking access to those habitats by the public or any section of the 
public”.  

 
The current test only makes sense if the reading of the benefit test in s16(a)(1) (which 
requires the investment will “benefit New Zealand (or any part of it or group of New 
Zealanders)”)  is interpreted to cover net benefit. In other words the positives outweigh the 
negatives. If there is doubt as to the interpretation (as paragraph 186b of the discussion 
document suggests) then it needs to be made clear that negative effects are to be 
considered in the test.  
 
In our view options 2 and 3 are not worth pursuing. In option 2, it is not at clear how the 
‘substantial harm test’ would work or that it would add clarity. Reducing the number of factors 
also won’t make the test any clearer – it just gives less indication of what is relevant. With 
option 3, it is unclear how application would be separated into those that would only undergo 
the simplified benefit test from those that would be higher risk and also be subject to the 
national interest test. It would also be difficult to work out how the test looking at benefits (ie. 
the balance of positive and negative effects) is any different from a national interest test.  
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Option 4 is not favoured. Investment that acquire interest in land has some differences from 
investment on other assets. Therefore some special consideration is necessary.  
 
Option 5 could be added alongside of Option 1.  
 
Whichever option is employed to screen an investment’s likely effects, it is important that 
decision makers ensure there are adequate mechanisms to provide, protect or enhance 
public access to or across the relevant land. There should be mandatory conditions for the 
establishment of access to and along lakes, rivers and the coast, and to land managed by 
the Department of Conservation, where this does not currently exist.  
 
Water extraction and the Act (p. 82) 

There is a problem with the current regime for water. Exporting water, especially bulk water, 
gives no return to New Zealand for use of the resource (it doesn’t even incur GST). There 
are constraints on water availability. Water not taken for export is available for other users an 
input into domestic processing. This at least leads to some value-added in New Zealand 
(even if the water itself is not charged) and for internal sales some GST.  
 
There needs to be a royalty regime for exported water. Neither of the options listed deal with 
this aspect, and the taking of water for use in commercial activity (often in producing export 
goods) is largely out of scope of the OIA so it is difficult to see how this issue can be resolved 
in this exercise. 

Tax and the Act (p. 85) 

Of the options we prefer Option 3.  
 
Much of the investment in rural and prime recreational land land seems to us to have 
provided offshore investors with tax free capital gains. When tax avoidance is added to this 
gap it is difficult to see how some investments contribute to NZ well being. 
 
A persons history with tax, including offshore, would seem to us to be a key aspect of 
character: whether or not they are respect the law and to what degree they attempt to 
freeload and not accept contributing to general well-being (and not free-loading on the 
general taxpayer) are both key aspects of this 

Special land provisions (p. 91) 

Special land is sensitive land that includes foreshore, seabed, river bed or lake bed. It only 
relates to the beds of the waterways and does not include the water or any area for access 
along the waterway. Access to any special land should also be provided for.  
 
The special land provisions currently apply to both the benefits test and the special test 
relating to forestry. These provisions require the overseas investor to offer to the Crown any 
special land within the land they are intending to acquire. If there is special land is present in 
an application going through the special test relating to forestry, it is mandatory for it to be 
offered to the Crown.  
 
We note that the options in the document cover separate issues. 
 
Option 1 relates to when the special land provisions are triggered. This option seeks to clarify 
that it only applies to acquisitions of freehold interests and can include companies when they 
acquire shares. In our view it should also apply to longer term leases (and definitely to leases 
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that are renewable in perpetuity).  
 
Option 2 would make the special land provisions a requirement for consent (not just a factor 
in the benefit test). The offer of special land to the Crown would be mandatory. We support 
this option. 
  
Option 3 would extend the special land provisions to provide access to the special land. We 
also support this. This access must be free, certain and enduring.  
 
If the Crown rejects the offer for a section of special land the provision of access to special 
land should still be required.   
 
Option 4 seeks to improve the current special land process to make it more efficient and 
workable for the OIO, overseas investors and their advisors. We do not oppose the 
processes at Option 4 so long as they do not compromise the establishment of access to and 
along special land. 

 
FMC recommendations 

 
FMC recommends that: 
 

◦ The special land provisions be requirements for consent, not merely a factor in the 
benefit to New Zealand test; 
 

◦ The investor is required to provide access to and along special land that is acquired 
by the Crown or put into the common marine and coastal area; 
 

◦ The investor is required to provide access to and along special land even if that 
special land is not acquired by the Crown or put into the common marine and 
coastal area; and 
 

◦ Agreement with the applicant on access arrangements is required as part of the 
offer negotiation. 

 

Farmland advertising (p. 95) 

Option 1 – requiring advertising prior to sale ensures the intent of the Act is met; we agree 
with this part of the option. The exemptions proposed here seem to us to be contrary to the 
intent of this option. Clarifying the advertising requirement as a genuine for sale prior to 
agreements being entered into is needed; not further exemptions from it.  
 
Option 2 – this option merely removes the requirement and gives no protection that New 
Zealanders to have an opportunity to bid for the land. The only benefit of this change would 
be to the potential offshore purchaser.  

Other comments on the regime? 
In the paper there are comments that tests relating to character, tax record and business 
acumen create some uncertainty for investors. We would caution against relying solely on 
lack of convictions and the fact the investors has access to funds as being sufficient 
indicators in themselves of someone’s of suitability as an owner of New Zealand land and 
assets. There is a thin line between tax avoidance and tax evasion and in many countries 



Have your say on the Overseas Investment Act 2005 – Submission Form   |   7 

wealth and access to the right lawyers provides quite strong protection against successful 
legal action, especially in countries with weak legal systems.  
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