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SUBMISSION FORM 

 
 

Have your say on the Overseas 
Investment Act 2005 
 

Reform of the Overseas Investment Act 
2005: Facilitating productive investment 
that supports New Zealanders’ wellbeing 

Submission Form 

Details of submitter 

For individuals 

Name: Annelies McClure, Special Counsel, Anthony Harper, 

Solicitors 

Contact number: 

Contact email: 

Region/country: Wellington 

 

Annelies McClure is a Special Counsel within Anthony Harper's Public Law team.  She 

worked both within the Overseas Investment Commission (February 2004 – August 2005), 

latterly as Chief Executive and Secretary of the Commission, and then as Group Manager of 

the Overseas Investment Office (August 2005 to February 2017).   

She is acknowledged as New Zealand's foremost expert in the interpretation and application 

of the Overseas Investment Act 2005, and will be working with a leading legal publisher to 

update relevant publications relating to overseas investment law and process. Her work 

spans application work, opinion work, assisting clients with submissions for reform, through 

to litigation.  She recently (in March 2019) appeared in the High Court in relation to a case 

involving an Overseas Investment Act condition (Kawakawa Station Limited v New Zealand 

Walking Access Commission). 

Anthony Harper is a law firm based in Christchurch and in Auckland, and is New Zealand's 

fastest growing law firm with over 90 staff, providing legal services in 27 specialty areas, 

including overseas investment advice.   

[23]

[23]
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Annelies would welcome the opportunity to appear before the Review Team to discuss this 

submission. 

For organisations 

Name of organisation:  

Contact person:  

Contact person’s position 

in organisation: 

 

Contact number:  

Contact email:  

Region/country:  

Confidentiality request 

If you want all or part of your submission to be kept confidential and not uploaded onto the 

Treasury’s website, please mark the applicable box below: 

Entire submission 

confidential  

 

 

Part of submission 

confidential1  

 

 

Name only confidential  

Responses to consultation questions 

1. Sensitive adjoining land (p. 20) 

Do you agree that there is a problem, and 

 if so, has this paper described it accurately? Can you tell us about your experience, including 

when it happened? 

 if not, do you support the existing arrangements. If so, why? 

The fundamental problem with Table 2 is that there is a lack of policy analysis about why the Table 2 land 

should make the land being acquired "sensitive" for the purposes of the Act.  Is it about gaining access to 

those Table 2 areas (which might not be able to achieved via conditions of consent anyway). Or is it about 

putting barriers in place to overseas ownership of properties adjoining Table 2 areas (such as the 

foreshore/lakeshore – often this will involve properties in "iconic" locations) – which is the practical effect.   

 

It is very difficult to know in many cases what benefits will be able to be achieved (via, for example, the 

                                                
1
  The text that you do not want published must be clearly marked in the submission. 
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imposition of conditions of consent) by making the attributes of Table 2 land the touchstone of sensitivity.  

There is often little the adjoining landowner is practically able to do.  Imposing access conditions sounds easy 

in theory but is fact fraught with difficulties. Often there is existing access anyway to reserves, conservation 

areas and the like. Also, the policy focus (even in this Consultation Document)  seems to be always on gaining 

access and not limiting access. There are many cases where public access is opposed by third parties .e.g 

neighbours, mana whenua.  

 

The only conditions I can think of that was imposed maybe once or twice at the most in relation to land 

adjoining a conservation area (other than an access condition) was around putting in place buffer strips 

between an exotic forest on the "sensitive" land and the native forest in the Table 2 conservation area. 

 

This unwillingness to address this core policy issue has been one of the difficulties with the section 37 List.  

This is what the Finance & Expenditure Committee said (Overseas Investment Bill 2005 2 -222): 

 

"Clause 38 requires the regulator to keep a list of the reserves and public parks that are considered 

to be sensitive land under clause Commentary Overseas Investment 17 3(g) of Schedule 1. This list 

is intended to include only those parks and reserves that are not currently covered by clause 3(f) and 

(g). The majority considers it desirable to limit the size of the list by enabling the regulator to do this 

by class, rather than specifically listing each one, and by enabling the regulator to also list other 

areas that are held under statute and are sensitive in terms of natural and physical resources or 

historic heritage or for public access to those matters or significant bodies of water". 

 

However, when the Overseas Investment legislation was being developed in 2004/2005, CAB Min 04-22-06, 

at paragraph 4, directed officials from Treasury, in consultation with relevant regional and territorial authorities, 

Local Government New Zealand, the Department of Internal Affairs and the Department of Conservation, to 

develop options for identifying those parks and reserves to be listed in a schedule to the Overseas Investment 

Act, as well as options for revising that list in the future.  

POL (04) 208 - Overseas Investment Act Review: Supplementary Issues, advised at paragraphs 40 and 41. 

"Treasury was directed by Cabinet to develop options for identifying those parks and reserves for which land 

adjoining will be subject to screening under the overseas investment regime, and options for revising that list 

(CAB Min (04) 22/6). Treasury have asked Local Government New Zealand to liaise with all councils, and ask 

for information about parks or reserves that are used for recreation purposes, and that are over 10 hectares in 

size. They have also asked for information about any smaller parks or reserves that the relevant council 

considers to be particularly sensitive, and for detail on that sensitivity. On the basis of that information, they 

will work with the Department of Conservation and the Department of Internal Affairs to develop a list of 

relevant parks and reserves for which overseas ownership of land adjoining should be screened. The list is 

likely to be finalised in the first quarter of 2005". 

https://treasury.govt.nz/sites/default/files/2008-02/cab04-22-6.pdf 

https://treasury.govt.nz/sites/default/files/2008-02/pol04-208.pdf 

This list was never developed – my recollection is that it was an impossible task for the territorial authorities to 

work out what was sensitive or not in the absence of any clear guidelines - leaving the OIO with unenviable 

(and much criticised) task of trying to come up with some parameters that applied  to the section 37 list, based 

on legislative interpretation, including the select committee comments.  

In my view, the section 37 list should go, unless there is some good policy analysis that demonstrates there is 

reason it should be retained. My recollection is that there were relatively few applications affected by the 

section 37 list (6% of all land applications according to the statistics in the Consultation Document). Most 

investors were applying the 4,000m2 threshold anyway so I imagine there would only be a miniscule reduction 

https://treasury.govt.nz/sites/default/files/2008-02/cab04-22-6.pdf
https://treasury.govt.nz/sites/default/files/2008-02/pol04-208.pdf
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under the May 2017 changes. 

Turning to the problems identified in paragraph 72: 

Focussing on a transaction's "risks" doesn't in my view reflect the purpose of the Act in section 3 – again the 

fundamental question is why should land adjoining Table 2 land be screened, having regard to the policy 

drivers in section 3 and the Act generally.  The criticism  that land adjoining Table 2 land needs to be 

assessed against a range of factors, including economic factors, also applies to land that is or contains Table 

1 land, at least under the benefit to New Zealand test. 

In relation to Table 2 being broad: 

I agree it is a blunt instrument.  It could be narrowed down so that it excludes land used for commercial 

purposes but that then begs the question of what "commercial" is – see the next criticism about how territorial 

authorities designate areas in their district plans.  Note that if the land adjoins a river that is part of the coastal 

marine area, the land adjoins the foreshore (see the definition of "foreshore"). 

The way territorial authorities designate areas in their district plans only affects the section 37 list. 

The broader the Table 1 or Table 2 lists, the more often an overseas person will need to do sensitive land 

checks.  

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 

effects on compliance costs? 

Reducing the breadth of Table 2/section 37 List will definitely reduce compliance costs. Our firm acted for the 

vendor of a company who sold a $140 million plus business that was only sensitive because the purchaser 

was acquiring one parcel of land that adjoined Table 2 land.  Access was not relevant.  That meant a full 

"benefit to New Zealand" analysis was required, and the application process took just over one year. 

Reducing the breadth of Table 2/scrapping section 37 will also mean less sensitive land certificates would be 

required, although a good law firm will be doing routine checks on land status of the land proposed to be 

acquired with every overseas person anyway.   

Anything that is retained from the section 37 list (as per option 2) should be placed in the Act itself.  Section 37 

should be repealed. 

 

Do you think the right reform options (pp. 22 – 23) have been identified, and: 

 if so, which of the options identified do you prefer and why? 

 if not, what alternative option would you support and why? 

I would favour option 2, to include the following parts of the existing Table 2: 

 foreshore (noting again that the criticism about land being sensitive because it adjoins 

rivers that are part of the coastal marine area can only be addressed by amending the 

definition of "foreshore").   

 bed of a lake 

 scientific, scenic, historic or nature reserves (these are probably more likely to be 

landlocked or have adjoining use issues than recreation reserves); 

 regional parks 
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 Heritage orders 

 Historic places, areas and wāhi tapu sites 

 Māori  reservations that are wāhi tapu. 

 

However, I know of an example where access was given across land for local iwi (but not the 

general public) to access wāhi tapu sites, but these sites were not entered on or proposed to be 

notified under the NZ Heritage List.  Often there is reluctance to publicise these areas, alternatively 

a lack of appreciation that an entry or proposal for entry on the List might lead to some useful 

conditions being imposed, were the adjoining land to be acquired by overseas persons.  

 

Don't include: 

 Section 37 

 Land that adjoins the sea/lake, and is esplanade reserve, recreation reserve, road, Māori 

reservation.  In most cases, there would be public access to these areas via the esplanade 

reserve/strip/recreation reserve/road anyway. Normally reservations are set aside for a 

particular (e.g. hapu) or broader group of Māori (but sometimes more widely, e.g. local 

community, people of New Zealand). 

 

If the section 37 list were removed, should any of the types of land currently captured by it be retained 

in Table 2? (p. 23) 

 If so, which types and why? 

Add from section 37: 

 National parks 

 Reserves managed by iwi following Treaty of Waitangi processes (query does this 

description adequately include Te Urewera, which used to be a national park?) 

 If scientific, scenic, historic or nature reserves are included, I think wildlife sanctuaries, 

government/local purpose reserves held for wildlife purposes should be included. Also it 

should not matter who administers the reserve. 

 

In many cases, access will to these areas not be an issue.  It stands to reason I think that if 

scientific, scenic, historic or nature reserves are included, the National Parks and iwi managed 

reserves are included, because the way the land being acquired is managed may impact on these 

areas (and will not necessarily covered by the RMA, such as the creation of buffer zones).  

 

But the fundamental question is why Table 2 areas should be included, and that goes back to the 

purpose section and benefit test under the Act.  These issues should be thoroughly thought through 

before anything is added. 

 

 

  



Have your say on the Overseas Investment Act 2005 – Submission Form   |   6 

2. Leases of sensitive land that require screening (p. 25) 

Do you agree that there is a problem, and 

 if so, has this paper described it accurately? Can you tell us about your experience, including 

when it happened? 

 if not, do you support the existing arrangements. If so, why? 

I agree there is a problem that despite the short term nature of leases, the transactions are treated 

with the same amount of rigour as freehold acquisitions (which involve leaving New Zealand 

control/ownership indefinitely). Due to lack of control issues and the potential short term nature of 

the holding, benefits can often be difficult to establish. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 

effects on compliance costs? 

Potential effects on compliance costs are difficult to quantify, as I consider that any proposed 10 

year term would have to include the anti-avoidance provision that rights of renewals are included.  

Many horticultural leases (e.g. for apple growing) are for at least 10 years.  The re-grant exemption 

was designed with these long term leases in mind.   

 

Also consideration would need to be given to the timeframe for "other interests" (i.e. whether the 

three year term still applies to the likes of options, which are caught by the "other interests" 

provision in section 12(a)).  

 

I'm not sure whether the fear that investors would be encouraged to enter into short term leases for 

smaller parcels of land instead of freehold transfers is a huge concern, it really depends on the 

investor's business model.  Having said that I also don't think the anti-avoidance provisions of the 

Act are helpful in combatting this practice (how do you get evidence that this was the intention?). 

 

Do you think the right reform options (pp. 25 – 26) have been identified, and: 

 if so, which of the options identified do you prefer and why? 

 if not, what alternative option would you support and why? 

Option 2.  The 10 year option aligns with the benefits test for non-urban land of more than 5 

hectares.  But although a longer period for "other sensitive land" is sensible, I don't think that for 

other land the proposal that "leases that have tenures of more than 35 years" be exempted, is 

technically correct.  Leases of part of the land, including renewals, for more than 35 years, are 

deemed by s 281(1)(iii) of the RMA to be a subdivision. So in practice, a lease of part of the land for 

35 years or more, including renewals, would never be created.  

 



Have your say on the Overseas Investment Act 2005 – Submission Form   |   7 

Do you consider that raising the threshold for exemption from screening to leases with terms of 10 

years or more is appropriate, and: 

 if so, why do you consider this the appropriate threshold? 

 if not, what alternative threshold would you support, and why?  

Yes, I support raising the threshold to 10 years on the suggested split basis in Option 2 for the 

reasons set out above.  
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3. Technical issue:  periodic leases (p. 27) 

Do you agree that there is a problem, and 

 if so, has this paper described it accurately? Can you tell us about your experience, including 

when it happened? 

 if not, do you support the existing arrangements. If so, why? 

Yes, I agree there is a problem.  The question of whether a periodic lease potentially exceeds 3 

years or more (or even 10 years or more (as proposed in Section 3 of this document)) is unclear. 

This uncertainty has been exacerbated by the Schedule 3 changes, which would suggest non-

residential periodical leases are caught.   

 

Do you have any comment on the potential effect of the option? Are you able to quantify potential 

effects on compliance costs? 

I have advised a client on this issue previously.  The Act should be clarified to remove this 

uncertainty.   

 

Do you think the right reform option (p. 27) has been identified, and: 

 if so, why? 

 if not, what alternative option would you support and why? 

Yes. I think that periodic leases should not be caught. 

 

4. Definition of overseas person as it applies to bodies corporates (p. 31) 



Have your say on the Overseas Investment Act 2005 – Submission Form   |   9 

Do you agree that there is a problem, and 

 if so, has this paper described it accurately? Can you tell us about your experience, including 

when it happened? 

 if not, do you support the existing arrangements. If so, why? 

While is there is an exemption for "New Zealand controlled persons" (i.e. overseas person 

companies that are controlled by New Zealanders) Regulations 34 and 35 of the Overseas 

Investment Regulations 2005 (Fulton Hogan Limited and Infratil Limited are listed under as being 

"New Zealand controlled persons" in Schedule 4 of the Regulations), this is something of a 

historical anomaly and there are no longer any published guidelines as to how one can meet the 

exemption, with the result that it is practically impossible to qualify for this exemption.  There seems 

also to be a problem about how to get on the Schedule given the new provisions around 

exemptions in section 61C – 61F..  It is too hard to get on and off (this has to occur via Regulations 

that are made).  I understand that one of the Schedule 4 companies may not qualify any more 

under the old guidelines. 

The Schedule 3 exemption is supposed to assist widely held companies who cannot control their 

shareholder overseas ownership levels.  Even using professionally supplied shareholder analytics, 

it must very difficult to identify precise overseas ownership levels, in real time or otherwise, 

especially where so many shareholders of listed companies are now nominee/custodian 

companies.  Also, it is my understanding that in some cases the "look through" rules in Regulation 

47(3) are widely ignored in the calculation of shareholding. 

The inability to control overseas ownership levels has resulted in Sanford Limited amending its 

constitution and seeking NZX waivers.  Putting in place these arrangements would have come at 

substantial cost. See file:///H:/Downloads/Outline-and-Explanation-of-Effects-of-Certain-

Powers-in-Constitution.pdf  

I don't believe that any body corporates would have received consent for having a less than 25% 

shareholding (paragraph 106 refers), as strictly speaking no consent is required.  The only option 

would be to apply for a Schedule 4 exemption.   

The Options identified do not resolve this shareholding creep issue (as is acknowledged in the 

Consultation Paper at paragraph 108) – that applies to whatever level (25%, 49%) is set.. 

Therefore an exemption to address this issue is surely still required to avoid companies breaching 

the Act? 

In terms of the Options: 

I think that there is an issue of equity.  Why should domestically listed companies be treated 

differently to domestically incorporated closely held (or widely held) companies that have a 25% or 

more overseas ownership?  The Act regulates ownership and control, not whether the company 

happens to be listed, or economic flows.  As pointed out in the Consultation paper, 80-90% of 

applications lodged are not from publicly listed companies.  The linkage or logic behind a higher 

threshold and listed company disclosure requirements reducing risk of avoidance on page 34 is not 

clear. 
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Do you have any comment on the potential effects of the options? Are you able to quantify potential 

effects on compliance costs? 

See discussion above.    

 

Do you think the right reform options (pp. 32 – 35) have been identified, and: 

 if so, which of the options identified do you prefer and why? 

 if not, what alternative option would you support and why? 

Of the Options, I think that Option 4 is more reflective of the matters the Act intends to regulate, but 

it is far too complex. 

  

 

Have the right requirements (pp. 34 – 35) been identified for the exemption in Option 4? 

 if not, what requirements, or additional requirements, do you think should be included? 

Option 4 is far too complex, and there should be a bright line test.  I have grave fears that if that is 

not the case, then applying for and being granted such an exemption will take months if not years. 

Perhaps the last two bullet-point requirements could be dropped, as well as the requirement that 

the company be listed on a New Zealand securities exchange.  (Not sure why there is a reference 

to a securities exchange, which could be anywhere). 

Also, would the exemption fall away, if there are any changes to the suggested qualification 

criteria?   

 

5. Screening of portfolio investors (p. 38) 

Do you agree that there is a problem, and 

 if so, has this paper described it accurately? Can you tell us about your experience, including 

when it happened? 

 if not, do you support the existing arrangements. If so, why? 

The same comments above, applying to Schedule 4 exemptions, applies to the Portfolio Investor 

Regulations 34 exemption.  There are no guidelines (see above), it is too hard to get on and off 

(see above), and because the exemptions only benefit the underlying investor (and not the entity 

that qualifies for the Portfolio Investor exemption), there is no incentive for the Portfolio Investor to 

apply for the exemption, particularly when the portfolio investor has to pay monitoring fees.  

In fact, there are no Portfolio Investors currently listed in Schedule 3 of the Regulations.   
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Do you have any comment on the potential effects of the options? Are you able to quantify potential 

effects on compliance costs? 

Given that there are no entities that in fact are taking advantage of the portfolio investor exemption, 

one must question whether there is actually a problem that needs to be fixed. 

 

Do you think the right reform options (pp. 39 – 40) have been identified, and: 

 if so, which of the options identified do you prefer and why? 

 if not, what alternative option would you support and why? 

There are already some class exemptions applying to superannuation funds (e.g. Regulation 44) – 

do these need to be reviewed to ensure that there is sufficient scope? 

 

6. Technical issue:  Tipping point for requiring consent (p. 42) 

Do you agree that there is a problem, and 

 if so, has this paper described it accurately? Can you tell us about your experience, including 

when it happened? 

 if not, do you support the existing arrangements. If so, why? 

Yes.  See Sanford Limited example above. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 

effects on compliance costs? 

The Sanford Limited solution would have been very expensive to implement. 

 

Do you think the right reform options (p. 43) have been identified, and: 

 if so, which of the options identified do you prefer and why? 

 if not, what alternative option would you support and why? 

I don't think Option 1 adds much more than section 43 already does. I favour Option 3.  Alignment 

with the substantial product holder regime would put the listed company on notice of the increase in 

shareholding that was the effective tipping point. 

 

7. Technical issue: Incremental investments above a 25 per cent interest (p. 45) 
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Do you agree that there is a problem, and 

 if so, has this paper described it accurately? Can you tell us about your experience, including 

when it happened? 

 if not, do you support the existing arrangements. If so, why? 

Yes, this is a problem. Minor increases in shareholding that don't come within Regulation 38 are 

difficult – more benefits need to be shown, and sometimes that is almost impossible, and the 

counterfactual test imposed by Tiroa E made it worse.  There should be a clearer way of managing 

this issue across key control thresholds.  It is agreed that the risks from reinvestment that doesn't 

cross an important control threshold are low.  However, Option 1 doesn't guard against change in 

control risk. Is there any way of building this into the key control threshold formulation? 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 

effects on compliance costs? 

See above. 

 

Do you think the right reform options (pp. 47 – 48) have been identified, and: 

 if so, which of the options identified do you prefer and why? 

 if not, what alternative option would you support and why? 

Option 1, if change of control risk could be accounted for. 

 

8. Assessing investors’ character and capacity (p. 51) 

Do you agree that there is a problem, and 

 if so, has this paper described it accurately? Can you tell us about your experience, including 

when it happened? 

 if not, do you support the existing arrangements. If so, why? 

I agree that the investor test imposes compliance costs that are potentially disproportionate to the 

risks imposed by most overseas investors.    
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Do you have any comment on the potential effects of the options? Are you able to quantify potential 

effects on compliance costs? 

The issue is not with business experience and acumen and financial commitment, which are 

relatively easy criteria to satisfy. In terms of the merits of these criteria, business experience and 

acumen also tells the decision-maker something about the likelihood of benefits being delivered.  I 

certainly have seen applications where naïve applicants have tried into enter into investments 

being ignorant of New Zealand conditions and the way of doing things (or trying to cut corners) and 

having competent locals providing advice is a big factor in the investment succeeding.  The 

financial commitment criterion should be further forward looking (It depends on how you interpret 

"demonstrated"), and should not stop at the purchase.  Again it goes towards the assessment of 

whether benefits are likely to be delivered. 

In relation to the good character/immigration criteria, the big issue here (and not addressed under 

the merits discussion) is that good character under the Immigration Act is different to the Overseas 

Investment test.  So, you can pass the test under the Immigration Act, but not under the Overseas 

Investment Act.  The Immigration Act rules allow a cut off period (e.g. ten years) beyond which 

Immigration NZ will not be concerned about particular convictions or contraventions of the law, but 

the Overseas Investment Act does not.  So, in one example, Immigration NZ gave NZ residency to 

a particular individual (so passed the good character test as far as Immigration NZ was concerned), 

but the individual failed the good character test under the Overseas Investment Act and wasn't 

allowed to purchase a property.  

The uncertainty under the good character test is due to its breadth and there is considerable 

uncertainty as whether such matters as traffic offences are included. The test could do with being 

narrowed or made more certain.  Also different Court processes in other jurisdictions can make it 

difficult to gauge the seriousness of offences or contraventions, for example, whether a matter is at 

an investigation phase or being prosecuted, and a call also has to be made as to whether a legal 

system is more or less robust than New Zealand.  Political sensitivities, particularly following 

Panama Papers, means that sorts of allegations no matter how old is questioned by the OIO, 

incurring significant delays.   

The "any other adverse matter" was designed to focus on matters that go to the suitability of a 

person to hold the investment (e.g. part 1 Serious Fraud Office enquiries, Serious Fraud Office 

investigations, that are not offences or contraventions of the law).  

I agree that New Zealanders (citizens as well as ordinary residents) should be excluded from the 

good character/ immigration test.  

I consider that broad corporate character is relevant. 

In addition, there should be a simplification for existing investors but I can see that the exercise of 

trying to work out whether there has been a change in the nature and suitability of the ROP/IWC 

will involve quite a bit of work and create uncertainty as suitability is subjective.  Also whether there 

had been compliance with conditions of consent, which can also be subjective. 

 

 



Have your say on the Overseas Investment Act 2005 – Submission Form   |   14 

Do you think the right reform options (pp. 56 – 57) have been identified, and: 

 if so, which of the options identified do you prefer and why? 

 if not, what alternative option would you support and why? 

No, I would keep the business experience and acumen, financial commitment to New Zealand and 

Immigration Act criteria but streamline the good character test, and align it to Immigration NZ good 

character criteria, if possible.   

 

What types of allegation relating to potential criminal or civil offences do you think should be included 

in Option 2, if adopted, and why? 

It should include enquiries or investigations of a serious nature (e.g. the Serious Fraud Office 

example given above).  The enquiries or allegations should be relevant to the holding of the 

investment. 

 

What factors do you think should be included in the bright-line test in Option 3, if adopted, and why? 

I can see difficulties with the bright line test.  For example, how does one go about finding out 

whether there has been an adverse finding from a security agency?  Is there is something adverse, 

(even if that is disclosed to the OIO because the appropriate security clearance would be required) 

how is it going to be disclosed to the investor as natural justice would dictate that the investor 

comment on the adverse findings?  Trying to work out what the relevant foreign equivalent to the 

Companies Act, FMCA, Takeovers Act (the Securities Act and the Securities Markets Act have 

been repealed), Proceeds of Crimes Act, is going to be troublesome.  The bright line test does not 

deal with preliminary investigations or enquiries which can be just as relevant in indicating that 

there might be an issue with the investor as the conviction or contravention itself.  

Time limits should be consistent with Immigration Act good character requirements. 

 

9. Screening the impacts of investment (p. 60) 

Do you agree that there is a problem, and 

 if so, has this paper described it accurately? Can you tell us about your experience, including 

when it happened? 

 if not, do you support the existing arrangements. If so, why? 

Drafting issues, and the lack of clarity between section 16 and section 17 (the benefits test) have 

meant a complete lack of clarity as to a number of things including: 

 whether negative effects can be taken into account; and 

 what the appropriate counterfactual is in relation to the section 17/reg 28 benefit factors.   

A close analysis of the Tiroa E decision only really focusses on some section 17 factors, and "kicks 

for touch" around the some more problematic factors (where the wording changes) in section 17 
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and in regulation 28. 

The substantial harm option has been considered before in a previous review of the Act.  There are 

significant drafting issues to contend with, as well as how to deal with investors whose investment 

is either blocked at the outset or called in once the investment has been made.  

Making "substantial harm" a matter that is to be determined by Ministers when there is criteria for 

determining what that is, will invite litigation, about what has been identified by the security services 

as presenting a potential national security risk. If a decline is for that reason, then query whether it 

is sensible for the decision to be reviewable. If the decision can be reviewed there are provisions in 

the Immigration Act for example allowing for immigration decisions to be made on the basis of 

classified information but the Act contains provisions prohibiting the release that information except 

in very strict circumstances (e.g. it can be used in Court proceedings but in a very prescribed way). 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 

effects on compliance costs? 

A simplified and rewritten section 17/regulation 28 benefit test (culling the number of factors) is 

supported. The economic benefits test in regulation 28 is almost impossible to decipher, and it is 

notwithstanding directive letters, it is not clear what the policy is supposed to be, that underpins it. 

The counterfactual test is unwieldy and very difficult to apply and as mentioned above, the case law 

does not clarify key issues. In sub-options A and B, described in paragraph 229, I have no idea 

how one would go about identifying the minimum legal requirements for land use and management. 

The no-detriments test (applying between an overseas person vendor and purchaser) does have 

some attraction and solves the vexed issue of the purchaser having to try to conjure up more 

benefits in a well-developed business.  

Sub-option C (market testing to show no domestic interest) would not seem to change the way the 

counterfactual is approached currently, if there was no domestic interest in the relevant land. In that 

case, the vendors continued ownership would be the counterfactual? I'm not sure what the optional 

market testing would add. 

Globally there is a shift towards a substantial harm test being implemented, and for investment in 

certain sensitive sectors to require additional scrutiny (e.g. defence, military, encryption). If that it is 

appropriate that New Zealand follows that lead, then due to their importance, the sensitive sectors 

should be listed in the Act and not in regulations.  

In paragraph 209: What is the purpose of consultation with other Ministers as relevant, and what 

influence do are they supposed to have over the relevant decision-maker(s)?  Would it not give the 

impression the decision might have been fettered by the consultees? Why would that support 

investor confidence? 

It is not clear whether a "national interest" test with guidance on the factors likely to be considered 

and their relative importance is a de facto section 17 benefits test.  How is otherwise is an investor 

going to approach their application for consent? 
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Do you think the right reform options (pp. 67 – 76) have been identified, and: 

 if so, which of the options identified do you prefer and why? 

 if not, what alternative option would you support and why? 

The pros and cons of each Option are confusing and difficult to follow in the way that they have 

been presented.  More work needs to be done to clearly identify these pros and cons, and the 

significant legal, political, security (classified information), and diplomatic issues arising out of them. 

 

Do you think the Act should expressly enable decision makers to consider any negative effects of a 

proposed investment, as described in Option 1? Why/Why not? 

If the benefit test involved the analysis of negative factors, this would mean more work both in 

preparation of the application and its assessment, because of the necessity to net off positive vs 

negative factors, not only in relation to each factor, but potentially also across factors. 

 

 

Do you think the right risks have been identified in the definition of substantial harm in Option 2, and: 

 if so, why do you think this? 

 if not, which other risks do you suggest and why? 

The pros and cons of each Option are confusing and difficult to follow in the way that they have 

been presented.  More work needs to be done to clearly identify these pros and cons, and the 

significant legal, political, security (classified information), and diplomatic issues arising out of them. 

 

Do you think the right factors have been identified in the simplified benefit to New Zealand test in 

Options 2 and 3, and: 

 if so, why do you think this? 

 if not, which other factors do you suggest and why? 

The pros and cons of each Option are confusing and difficult to follow in the way that they have 

been presented.  More work needs to be done to clearly identify these pros and cons, and the 

significant legal, political, security (classified information), and diplomatic issues arising out of them. 

 

Do you agree that the ‘substantial and identifiable benefit’ threshold for non-urban land over five 

hectares should be removed from the simplified benefit to New Zealand test in Options 2 and 3? 

Why/Why not: 

Yes.  No-one knows what "substantial and identifiable" really means.  It is not defined in the Act.. 

"Identifiable" shows that you should be able to be able to point to something; but how substantial 

does the benefit have to be?  Should it be a qualitative or quantitative measure?  The OIO has 

changed its view of what it has meant by saying there is a "proportionality" element.  This has 
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caused grief to investors and has never been tested. 

 

Do you think the right industries have been identified as industries of strategic importance in Option 3, 

and: 

 if so, why do you think this? 

 if not, which other industries do you suggest and why? 

I do not know, I imagine one would have to take the lead from what other countries have done.  

Also describing the industries sufficiently broadly/carefully so that they come within the net. 

 

If a national security and public order call-in power were adopted (as proposed under Option 5), do 

you have a view on: 

 which agency or agencies should be responsible for assessing prospective transactions (for 

example, the OIO, security agencies or an alternative) and, if so, why do you think this? 

 how the government could become aware of transactions that could be called in for screening 

(that is, a compulsory, voluntary or combined approach, or another option entirely) and, if so, why 

do you think this? 

 which Minister should be responsible for making decisions under this test and, if so, why do you 

think this? 

 whether the responsible Minister (whoever that should be) should have to consult other Ministers 

before denying consent to a transaction using this power and, if so, which Ministers and why do 

you think this? 

Some of these matters are discussed above.  

 

10. Water extraction and the Act (p. 82) 

Do you agree that there is a problem, and 

 if so, has this paper described it accurately? Can you tell us about your experience, including 

when it happened? 

 if not, do you support the existing arrangements. If so, why? 

I understand that there are very strong feelings that this is a resource that should not be sold into 

overseas persons' hands.  I'm not sure how you limit investment in it within the scope of the 

Overseas Investment Act as it may not necessarily be captured within SBA/land thresholds, unless 

it is an investment in an industry that is either notified or can be called in. 
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Do you think the right reform options (p. 83) have been identified, and: 

 if so, which of the options identified do you prefer and why? 

 if not, what alternative option would you support and why? 

See above. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 

effects on compliance costs? 

See above. 

 

11. Tax and the Act (p. 85) 

Do you agree that there is a problem, and 

 if so, has this paper described it accurately? Can you tell us about your experience, including 

when it happened? 

 if not, do you support the existing arrangements. If so, why? 

Yes, potentially. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 

effects on compliance costs? 

Option 2 would seem to be the most straightforward option. Option 1 is too much work and Option 

3 is too invasive. 

 

Do you think the right reform options (pp. 85 – 86) have been identified, and: 

 if so, which of the options identified do you prefer and why? 

 if not, what alternative option would you support and why? 

n/a 

 

12. Māori cultural values and the Act (p. 88) 
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Do you agree that there is a problem, and 

 if so, has this paper described it accurately? Can you tell us about your experience, including 

when it happened? 

 if not, do you support the existing arrangements. If so, why? 

Yes.  Please see Sir Kim Workman's submission submitted on behalf of the Kawakawa 1D2 Trust. 

See also the media reports about Craggy Range and the significant turmoil and tensions caused by 

the walking track created on Te Mata Peak. The land proposed to be acquired by Craggy Range on 

which it constructed the walking track was to be subdivided (it appears the sale did not go through) 

to an area just under Act's threshold (4.99 ha), although the agreement for sale and purchase 

provided that if the threshold was exceeded following subdivision, Craggy Range would find 

someone else who didn't need consent to purchase the property. 

Another example is the Fletcher Building Limited's Stonefields development in Auckland, which was 

consented under the Act.  The deal has received trenchant criticism for the lack of consultation with 

local iwi. 

Andrew Erueti, an Auckland University lecturer in indigenous customary law, is reported in the 

media as saying that the Craggy Range and Stonefields examples have shown that there are 

deficiencies in the RMA and in district plans. Craggy Range's barrister, John Maasen, was quoted 

in a publically available report as saying "it is not apparent from the plan that a public walking track 

(as opposed to structures that the plan seeks to minimise) might or could affect cultural 

associational values in a way that is not addressed by consideration of the plan's landscape and 

earthworks criteria".  

Andrew Eruiti has been quoted as saying that the issues highlighted by the Craggy Range track 

were seemingly becoming more prevalent as Māori  raised concerns about their interests in private 

land, that the options for redress were limited and there was a potentially broader conversation to 

be had in terms of finding different ways for iwi to assert their interests.   

With that background, I consider the basis for the suggestion, in the consultation paper, that the 

RMA, as it regulates land use and management, will more properly address the Māori cultural 

issues, to be significantly flawed.  There is no evidence to support the statement that government 

decision-making processes and resource requirements would be duplicated, what conflicting 

decisions would be made under the Act and the RMA, or how investor uncertainty would be 

increased.  There are significant other flaws in the analysis under this section which Sir Kim 

Workman addresses in more detail in his submission.  

In summary, the analysis does not address the core issue: whether the Act is a tool or means by 

which overseas investors can engage in the broader conversation that Andrew Eruiti is talking 

about.  This involves greater cultural competency skills within the OIO, as Sir Kim Workman 

correctly identifies. 

 

 



Have your say on the Overseas Investment Act 2005 – Submission Form   |   20 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 

effects on compliance costs? 

See above.  The litigation costs, in the case of Kawakawa Station, have been significant.  The 

access issues have caused divisions within the local community, similar to the Craggy Range 

situation.. 

 

Do you think the right reform options (p. 89) have been identified, and: 

 if so, which of the options identified do you prefer and why? 

 if not, what alternative option would you support and why? 

No. See above. 

 

What types of activity do you think should be defined as relevant arrangements under Option 1, and 

why do you think this 

See above. 

 

13. Special land provisions (p. 91) 

Do you agree that there is a problem, and 

 if so, has this paper described it accurately? Can you tell us about your experience, including 

when it happened? 

 if not, do you support the existing arrangements. If so, why? 

The special land test should go.  It is completely unworkable.  To make it work will involve lots of 

resourcing and funding, not to mention decent drafting and proper guidelines.  

 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 

effects on compliance costs? 

See above. 
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Do you think the right reform options (p. 93) have been identified, and: 

 if so, which of the options identified do you prefer and why? 

 if not, what alternative option would you support and why? 

See above. 

 

14.  Farmland advertising (p. 95) 

Do you agree that there is a problem, and 

 if so, has this paper described it accurately? Can you tell us about your experience, including 

when it happened? 

 if not, do you support the existing arrangements. If so, why? 

No.  The test is fine as it is. The advertising requirements in the Regulations are not that onerous. 

The Gazetted exemptions need to be looked at carefully.  They really haven't changed much since 

1996 and they haven't kept up with commercial developments. They are too narrow and very hard 

to understand. 

More rigour around discretionary exemptions, aligning them more with the more robust way 

discretionary exemptions are now dealt with in the Act. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 

effects on compliance costs? 

I don’t think the risk of a cash-out clause (required if the overseas investor wants to purchase the 

property and wait out the advertising period) is particularly onerous, and the policy is consistent 

with section 3 of the Act. 

 

Do you think the right reform options (p. 96) have been identified, and: 

 if so, which of the options identified do you prefer and why? 

 if not, what alternative option would you support and why? 

Option 1 

 

15. Timeframes for decisions (p. 98) 
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Do you agree that there is a problem, and 

 if so, has this paper described it accurately? Can you tell us about your experience, including 

when it happened? 

 if not, do you support the existing arrangements. If so, why? 

Timeframes are dreadful and at an all-time high.  See comment below about operational matters.  

In particular the OIO is not resourcing its Residential and Forestry Group sufficiently, meaning that 

standing consent applications are languishing, resulting in delays to badly needed residential 

development that would otherwise have occurred. 

 

Do you have any comment on the potential effects of the options and sub-options? Are you able to 

quantify potential effects on compliance costs? 

Anything that would reduce timeframes would reduce compliance costs.  Clients cannot undertake 

business because of the delays.  

 

Do you think the right reform options and sub-options (pp. 99 – 100) have been identified, and: 

 if so, which of the options and sub-options identified do you prefer and why? 

 if not, what alternative option and/or sub-option would you support and why? 

Option 2 – I think it needs to be tailored, with the possibility of extension by either a prescribed 

period or by consent for complex applications. I would not support higher fees though to fund extra 

resourcing.  They are high enough.  

 

What do you consider to be the appropriate timeframes and why? 

There was a lot of work done in the past internally to try to determine what appropriate timeframes 

would be using data gathered over the years.  This then forms the basis of Statement of 

Performance Expectations (SPEs). 

The OIO's SPEs for other applications for consent (other than residential) are that they be decided 

within 50 working days – including Forestry, New Build, Non-Residential consents for a house to 

live in where there is sensitive land and / or the applicant is a non-individual; but excluding standing 

consents.   

The SPEs need to be more specific than this and the results adequately publically reported.   

Currently there is no relevant breakdown between application streams and this is not helpful if you 

are trying to advise clients on timeframes.  
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Do you agree that consent should be deemed granted if no decision is made within the prescribed 

time period and, if so, why do you think that? 

There are clear legal difficulties with that, but assuming that one can do what the Australians do, 

and make overseas investment decisions non judicially reviewable, then this might be a good 

option.  It would likely be politically unpalatable in my view. 

 

Experience with the Overseas Investment Office 

If you have any feedback on your operational experience with the Overseas Investment Office, please 

share it with us below so they can use it in their continuous improvement programme: 

The OIO's processes are moving far too slowly.  I have never seen timeframes that are as long as 

they are now. They are at an all-time high. 

In particular, the OIO is not resourcing its Residential and Forestry Group sufficiently, meaning that 

standing consent applications are languishing, resulting in delays to badly needed residential 

development that would otherwise have occurred.   

Even timeframes for simple SBA applications have increased exponentially.  Recent experiences: 

Nearly 6 months for a simple SBA application –we acted for the purchaser.  

More than one year for a simple land/SBA application – we acted for the vendor. 

It is a common complaint among lawyers dealing with the OIO that the internal triage systems that 

came into effect late 2017/early 2018 are far too unwieldy and result in duplication and significant 

delays. 

I understand that a half a day of staff time is allocated each week or fortnight to coming up with 

ideas to improve performance - it might be more efficient to work on the backlogs.   

There is also far too much focus on dredging up every last adverse comment on an ROP/IWC 

during the good character enquiry phase.  It causes significant delays to application processing. 

 

Other comments on the regime? 

If you have any other comments on New Zealand’s overseas investment regime, please share them 

with us below: 

Standing consents 

The requirement to predict and pay for a specific number of standing consents in advance under 

Regulation 34(3)(a) needs to be urgently reviewed.  There is no clear reason why forestry 

applications should be treated differently.  

Applicants in the business of providing much needed affordable housing under the "increased 

housing" pathway are being disadvantaged by this requirement, which effectively imposes a cap on 

the number of transactions to which the standing consent can apply.  If the applicant has 
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overestimated the number of transactions it will need, it has wasted money, or alternatively (if it has 

underestimated the number of transactions) needs to either re-apply for a standing consent, seek a 

one-off consent, or seek a variation of the consent (the grant of a variation of consent obviously not 

being guaranteed). This does not: 

 manage the risk to New Zealander's wellbeing (there is constraint on development of 

residential property); 

 support overseas investment in productive assets (it provides a barrier to investment and 

growth); or 

 deliver more predictable, transparent and timely outcomes. 

Residential development issues 

In this scenario, an overseas person taking a 20% interest in a company that owns a residential 

apartment development does not need consent to invest in the land-owning company, as the 

percentage shareholding of the overseas person is under the 25% threshold. However, when the 

development is complete, it is intended that individual titles for the apartments in the development 

will be issued to each of the shareholders pro-rated to their investment share. The apartments are 

"build to rent" apartments in a New Zealand location where rental accommodation is at a premium. 

Although the overseas person is only taking 20% of the apartments in the development, it needs 

consent under the new residential rules to acquire each of the apartments individually, unless an 

exemption applies.   

If a transitional exemption has been applied for under Schedule 1AA,clause 6, it appears that a pre- 

22 October 2018 agreement between a shareholder of the development company with the 

development company to acquire the shareholder's share of the apartments qualifies the 

shareholder to acquire, under the exemption, all of the apartments comprising 20% of the 

development.  To put it another way, if there were 100 units in the development, the shareholder 

would be able to acquire 20 units without consent under the exemption. 

After 21 February 2019, a transitional exemption is no longer able to be applied for.  Under the 

current equivalent exemption in Schedule 3, clause 4, relating to dwellings in large apartment 

developments that are purchased off plans, off plan sales to the shareholder by the developer 

would be limited by the 60% cap in the Schedule 3, clause 4 exemption. In other words, if there 

were 100 units in the development, the shareholder would only be able to acquire 12 units, 

assuming that there are equivalent arrangements with other shareholders. It also means that the 

developer would have to obtaining an exemption (application fee $27,600.00). 

In order to acquire the remaining units, the shareholder would either have to get a separate 

consent to acquire the apartments (paying an application fee of $34,100 for a bundled transaction), 

or (if it had applied for and had been granted a standing consent), use the standing consent (paying 

an application fee of $13,000 for a bundled transaction).  

Note, that the shareholder would be able to comply with any non-occupation outcome, as it is 

leasing the apartments to occupiers (within the meaning of Schedule 2, Clause 20(2)(a)(iii)). In 

undertaking the leasing arrangements, it would be providing badly needed rental accommodation. 

The business objectives of the hypothetical applicant align 100% with the government's objectives 

of increasing housing supply, yet the changes in legislation takes the applicant from the position 

where there was no restriction whatsoever, to a position of having to navigate their way through a 

complex, difficult, lengthy and expensive process. 
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It's submitted that again this is an anomalous outcome and fails to: 

 manage the risk to New Zealander's wellbeing (there is constraint on use of residential 

property); 

 support overseas investment in productive assets (it provides a barrier to investment and 

growth); or 

 deliver more predictable, transparent and timely outcomes. 
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