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24 May 2019 

Overseas Investment Act Reform 
The Treasury 
PO Box 3724 
Wellington 6140 
Email: overseasinvestment@treasury.govt.nz 

Reform of the Overseas Investment Act 2005 

1. Recommendations 

1.1 Property Council New Zealand (“Property Council”) supports the overall intent of the reform of 
the Overseas Investment Act (OIA).  Our members also wish to commend the Government on 
seeking to reduce the unnecessary complexity of the regime and ensure that compliance costs 
are proportionate to risks.  We believe these reforms could bring considerable investment 
benefits and ensure that majority owned and controlled New Zealand entities are not caught 
by the overseas investment regime.  

1.2 Over time more and more of our New Zealand owned and operated members are being caught 
by the OIA because of their dispersed and passive portfolio ownership – despite control being 
clearly in New Zealand hands. Compared to other countries the overseas investment regime in 
New Zealand is overly restrictive and operates too slowly, particularly in relation to non-
sensitive commercial, industrial or retail property. 

1.3 The system is now quite an impediment to the sale of commercial property because it takes so 
long to get approval.  Property Council has been advocating for several years to reduce the 
scope of the OIA to simplify the rules and ensure the sector is not burdened with regulation.  

1.4 We recommend consideration of the following options: 

a. Sensitive adjoining land - option 1 (p. 22) removes Table 2 from the definition of sensitive 
land with the Resource Management Act continuing to govern the use of land subject to a 
transaction including the environmental effects on these types of land.  

b. Leases of sensitive land - option 2 (p. 26) creates a split category of leases that require 
screening: 

• for non-urban land of five hectares or more and residential land, leases that have 
tenures of 10 years or longer, and 

• for all other classes of land, leases that have tenures of 35 years or longer. 

c. Overseas persons – amended option 1 (p. 32) increases the percentage of overseas control 
required for a domestically incorporated and listed body corporate to qualify as an 
overseas person, from 25% to 50%. To compliment this, we believe that option 4 (p. 34) 
could operate to allow the Overseas Investment Office (OIO) to create a register of 
exempted entities. 
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d. Portfolio investors – amended option 2 (p. 40) establishes a class exemption where at 
least 50% of the entities’ funds are invested on behalf of non-overseas persons (that is, 
New Zealanders) as this aligns with the above option. We suggest removing the 
requirement for controlling rights of at least 76% beneficially held by New Zealanders. 

e. Tipping point - options 2 and 3 (p. 43) as they would reduce the need for consent when a 
insubstantial holding increases its stake without reaching the 5% threshold. 

f. Incremental investments - options 1-4 (pp. 47-48) as a package help to resolve the issues 
outlined in the consultation document. 

g. Investor test - option 3 (p. 56) fundamentally amends the investor test by shifting to a 
bright-line, ‘checklist’-style assessment. We support removing the requirement for New 
Zealanders to be identified as ROPs/IWCs and support the introduction of a ‘standing 
consent’ for the investor test. 

h. National interest test - amended option 4 (p. 73) replaces the benefit to New Zealand test 
with a “not contrary to the national interest” test. 

i. Screening times - option 2 (pp. 99-100) introduces deadlines tailored to each of the OIA’s 
consent pathways as this provides the most flexibility. 

• sub-option A (p. 102) proposes that the timeline should start as soon as an application 
has been received. 

2. Introduction 

2.1 Property Council’s goal is the creation and retention of well-designed, functional and 
sustainable built environments which contribute to New Zealand’s overall prosperity. We 
support legislation that provides a framework to enhance economic growth, development, 
liveability and growing communities. 

2.2 The property industry is currently the largest industry in New Zealand with a direct contribution 
to GDP of $29.8 billion or 13 per cent. In a sense the property sector is a foundation of 
New Zealand’s economy and caters for growth by developing, building and owning the buildings 
that house businesses.  

2.3 Property Council is a member-led, not-for-profit organisation offering a collective voice for the 
commercial property industry. Our membership is broad and includes some of the largest 
commercial and residential property developers in New Zealand. These companies undertake 
large-scale residential and commercial development projects, including large commercial 
buildings, industrial parks and retail precincts. Our members contribute to development of both 
greenfield and brownfield areas where people live, work, shop and play across New Zealand. 

2.4 For the property sector to continue to grow, capital investment is needed, both from 
New Zealanders and from overseas investors.  
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3. Overseas persons 

3.1 Property Council has a broad membership, which includes a wide range of New Zealand 
commercial property companies and organisations. Several of our members are NZX listed 
companies and therefore attract foreign investment.  

3.2 A key issue affecting Property Council members is the definition of an ‘overseas person’, which 
currently includes entities with foreign shareholding of 25% or more. This is regardless of how 
small each individual shareholding is or the fact the company is still New Zealand controlled.  

3.3 The requirement for such 'overseas persons' to obtain consent under the OIA can particularly 
hurt New Zealand bodies corporates with a number of small overseas shareholdings, portfolio 
investors and KiwiSaver schemes (that are managed by Australian trustees). For example, our 
NZX listed member companies are headquartered and managed in New Zealand by New 
Zealand people, and make commercial decisions that benefit New Zealand. However, a number 
are either over or approaching the 25% threshold simply because they have numerous small 
foreign investors.  

3.4 When aggregated together, those insubstantial shareholders (less than 5% holdings) contribute 
to the listed company crossing the 25% overseas ownership threshold. These insubstantial 
overseas shareholders exercise no effective control over the listed company and present no risk 
to sensitive New Zealand assets. The current regime is therefore unnecessarily capturing listed 
companies who are New Zealand controlled and managed but who have multiple overseas 
shareholders with insubstantial shareholdings (<5%). 

3.5 The current position creates significant and unnecessary operational difficulties for New 
Zealand listed companies, as follows: 

a. It creates a high degree of regulatory uncertainty:  It is often difficult for the company or 
a new overseas shareholder to know exactly when or whether the 25% threshold has been 
crossed. This is particularly the case where individual foreign shareholders are not listed 
on the companies shareholder register. The regulatory risks negatively impact a company's 
ability to enter into contracts and / or willingness to innovate and invest.  

Shareholdings change regularly (often on hourly or daily basis) based on computerised 
algorithms. Often there is no way of accurately tracking the level of overseas investment 
at a given point in time. This makes it difficult for the New Zealand company to know or 
predict its exact overseas shareholding until well after the fact. Tracking all foreign 
investment would be a costly and time-consuming process for New Zealand companies.  

It is particularly problematic for those companies that are close to the current aggregate 
25% threshold; one day they might be under the threshold, over it the next, then back 
under a short time later. However, substantial shareholdings (greater than 5%) must be 
disclosed, so a listed entity will be given notice of such shareholdings and is able to monitor 
such holdings without great expense.  A threshold for NZX listed companies that was based 
on substantial holdings would save significant time and cost currently directed to 
compliance monitoring.  

b. It imposes OIA compliance costs New Zealand businesses that are onerous: The cost of 
compliance with the OIA regime, particularly as it relates to sensitive land, is substantial 
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and for those members who are New Zealand controlled and managed but trigger the 25% 
shareholding threshold such cost does not bring any corresponding regulatory benefit. 

c. It puts small overseas investors at risk: If one overseas investor triggers the 25% threshold 
in a company that owns sensitive land, that overseas investor must themselves apply for 
OIA consent (even for a marginal shareholding). This potentially has a chilling effect on 
investment in New Zealand companies by overseas retirement funds (among other 
overseas investors). Overseas investors are unlikely to invest in New Zealand companies 
where OIA consent is potentially required for that investment. 

d. Once the 25% threshold is crossed, New Zealand listed companies with 25% foreign 
ownership are placed at a significant disadvantage: They become subject to OIA consent 
requirements, where other New Zealand companies are not. This negatively impacts on 
the future quality of, and investment in, commercial, industrial and residential building 
growth in New Zealand. 

3.6 It is well accepted that regulatory certainty is necessary in order to promote investment and 
innovation. Here, the uncertainty and compliance costs associated with this issue are 
disproportionate to any risk to sensitive New Zealand assets because the companies involved 
are still New Zealand controlled and managed. 

3.7 It is important that the consent thresholds that apply to New Zealand companies which have 
foreign ownership are set at equitable levels and at levels that do not inhibit the ability of 
companies to do business. It is important that companies are not subjected to the OIA’s 
procedures unnecessarily, as listed companies currently are. 

The definition of overseas person as it applies to bodies corporate  

3.8 Property Council supports any efforts to increase the threshold for bodies corporate that some 
would consider fundamentally New Zealand companies. We believe that an amended version 
of option 1 (p. 32) would provide the most flexibility to these companies while not subjecting 
them to unnecessary constraints as a result of minority investment by offshore investors. We 
recommend amending this option to 50% or more (rather than 49% or more) to reflect the 
ordinary and natural meaning of 'majority' (for ordinary shareholder resolutions etc).  Ideally, 
insubstantial holdings (under 5%) would not be included in the calculation as they have no 
controlling interest in the companies, are passive owners and (as noted above) the cost of 
tracing their ultimate beneficial ownership outweighs the associated risk to New Zealand.  

3.9 To compliment this, we believe that option 4 (p. 34) could operate to allow the OIO to create a 
register of exempted entities. The process would need to be simple, timely and transparent to 
ensure that it would not create a major administrative burden for those entities applying for an 
exemption. The current criteria proposed needs to be further examined to ensure the 
exemption class is not unduly constrained and fails to achieve its intended purpose.   

3.10 Options 2 and 3 raise similar issues to the current threshold in that an entity could have five 
substantial holdings that total 25% thus being deemed an overseas person despite those 
shareholders having no or limited ability to exercise any material control over the entity. The 
'negative control' held by such shareholders only entitles them to block a very limited range of 
decisions at a shareholder level.  Where these substantial holdings are below 25% and have no 
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controlling interest, their investments are more likely to be for long-term returns and passive 
investments. This means that these shareholders are unlikely to be involved in any way in the 
oversight or management of the company, especially a listed company. 

4. Screening of portfolio investors 

4.1 With regard to portfolio investors, we believe it should align with the same rules for bodies 
corporate in that at least 50% of the entities’ funds are invested on behalf of New Zealanders. 
We support an amended version of option 2 (p. 40) increasing the threshold to 50% and 
removing the requirement for controlling rights of at least 76% beneficially held by New 
Zealanders. 

5. Tipping point for requiring consent 

5.1 New Zealand companies are increasingly included in lists of companies automatically invested 
in by index tracking overseas investment funds. In these cases, shareholders can change daily 
making it difficult to confirm their ownership in real time. Typically, it can take up to a month 
for a listed company to determine beneficial ownership and can cost thousands of dollars to 
perform this test each time. For these reasons we support options 2 and 3 (p. 43) and the 
alignment with the substantial product holder regime.   

6. Incremental investments  

6.1 The OIA does not need to screen incremental investments that do no cross important control 
thresholds. Requiring consent for such incremental investments unduly restricts investors 
reinvesting in companies. We believe options 1-4 (pp. 47-48) as a package help to resolve the 
issues outlined in the consultation document. As long as investors do not breach the 50% 
controlling threshold then there should not be a requirement for further consent. 

7. Sensitive adjoining land 

7.1 The current definition of ‘sensitive adjoining land’ is too broad and therefore creates 
unnecessary compliance costs. For example, consent may be required for commercial land in 
an industrial area because it adjoins land designated as a recreation reserve or a river that is 
part of the coastal marine area, regardless of whether the commercial activity will have any 
impact on the land next door.  

7.2 There is currently uncertainty about when consent is required. This is largely due to inclusion of 
the section 37 list and other land in Table 2 in the OIA and the different ways individual local 
authorities zone land. We therefore support option 1 (p. 22) as it removes the majority of Table 
2 from the definition of sensitive land but retains adjoining land with the greatest significance 
from an access perspective.  In our view the Resource Management Act with its public 
participation process is the better forum to consider the effects of the use of land on adjoining 
land.   
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8. Leases of sensitive land that require screening 

8.1 Overseas investment is being deterred by the disproportionate cost, time and stringency of the 
screening process for leases. Despite the short-term nature of leases, these transactions are 
subject to the same scrutiny and compliance costs as higher-sensitivity transactions that involve 
land leaving New Zealand ownership or control indefinitely. 

8.2 Many leases in the commercial sector are often over 10 years as tenants will often require 
certainty for their business so they can make internal alterations such as fit-outs and installing 
machinery. A long-term lease encourages overseas persons to invest in property and provide 
further economic benefit to the country. We support option 2 (p. 26) as a 35 year threshold 
would future proof the OIA for urban properties, as it is likely that with increasing investment 
in technology tenants will in the future require longer term leases (say 15 or 20 years) to ensure 
a return on their capital investment in their fitout.   

8.3 Furthermore, the 35 year threshold would align the timeframes with those in the Resource 
Management Act (being at the lower end of the statutory timeframes considered akin to an 
ownership interest).  

9. Assessing investors’ character and capacity 

9.1 Property Council supports option 3 (p. 56) which fundamentally amends the investor test by 
shifting to a bright-line, ‘checklist’-style assessment. We support removing the requirement for 
New Zealanders to be identified as ROPs/IWCs and support the introduction of a ‘standing 
consent’ for the investor test.  This would significantly reduce compliance costs, improve 
certainty for overseas persons, and considerably reduce processing times. 

10. Screening the impact of investments 

10.1 Several of our members find the benefit to New Zealand test unclear and unnecessarily 
complex. It creates uncertainty, imposes unnecessary costs and results in time-consuming 
processes, all of which deter overseas investment. In addition, when an ‘overseas person’ sells 
a commercial property to another ‘overseas person’ it makes the sale overly complex as they 
will have to prove what additional benefits they will bring to the property.  

10.2 Property Council supports a modified version of option 4 (p. 73) replacing the benefit to New 
Zealand test with a "not contrary to the national interest" test. We believe this is the simplest 
approach and will align us with Australia’s foreign investment screening regime.  

11. Screening times and transparency of decisions 

11.1 Lastly, our members are concerned with the transparency and timeliness of the screening 
process.  This reduces New Zealand’s attractiveness as an investment destination.  

11.2 On average screening can take 9-12 months but there is no certainty around timeframes.  This 
is significantly longer than other countries like Australia and Canada.   

11.3 The delay can cause some buyers to walk away or requires 'overseas persons' to pay a premium 
for the transaction risk. For example, a vendor may have to accept a lower sale price from a 
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New Zealander to avoid uncertainty and delay, or forgo other opportunities while waiting for a 
prospective overseas buyer to obtain consent. 

11.4 The exemption/consenting regime only works well if applications are processed in a quick and 
efficient manner. As mentioned above, our Members are met with timing and resourcing 
concerns when making applications. New Zealand operates in a highly competitive international 
market for capital and investors will inevitably and unfavourably compare New Zealand’s 
consenting times with those in other jurisdictions. 

11.5 Property Council agrees that current processing times of consents need to include statutory 
deadlines for decisions. We believe option 2 (pp. 99-100) provides the most flexibility to ensure 
less complex applications such as bright-line residential tests are processed quickly while 
allowing more time for complex national interest tests. However there needs to be clear 
categories so that investors understand the timeframes when contracting and making 
investment decisions.   

11.6 Should an extension be required we recommend that there must be clear reasons provided. We 
also agree that if the timeframe was not met and there was no request for an extension or a 
proposal to decline the investment then the relevant transaction could be deemed to have 
received consent.  This would give certainty to the process. 

11.7 We support sub-option A (p. 102) in that the timeline should start as soon as an application was 
received. The decision-maker would always be entitled to seek additional information if the 
application received was incomplete; however, it would not alter the timeline. This provides for 
clearer and transparent deadlines. Should the OIO require an extension they would have the 
opportunity as covered above. 

12. Conclusion 

12.1 Property Council supports the overall intent of the reform of the Overseas Investment Act. We 
wish to commend the Government on seeking to reduce the unnecessary complexity of the 
regime and ensure that compliance costs are proportionate to risks. 

12.2 We believe these reforms would bring considerable investment benefits and ensure that 
majority owned and controlled New Zealand entities are not caught by the overseas investment 
regime.  

12.3 Narrowing the definition of ‘sensitive adjoining land’ will remove unnecessary compliance costs 
while still protecting the sensitive lands that New Zealanders clearly want to preserve. 

12.4 Simplifying the screening process for investments by overseas persons’ consents would 
streamline the system and encourage capital investment from overseas which is desperately 
needed by New Zealand businesses.  

12.5 Lastly, by introducing statutory deadlines for decision will help to provide transparency and 
certainty to the overseas investment regime thus improving New Zealand’s attractiveness as an 
investment destination. 
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12.6 Property Council would like to thank you for the opportunity to submit to this consultation. If 
Treasury wishes to discuss anything raised in our submission with our members, we are happy 
to arrange a meeting at your convenience.   

12.7 Any further queries do not hesitate to contact James Kennelly, Senior Government Relations 
Advisor, email: or cell: . 

 

Yours sincerely, 

 

 
 
Leonie Freeman 
Chief Executive 

[23] [23]
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