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 Reform of the Overseas Investment Act 2005: Facilitating productive investment that supports 
New Zealanders’ wellbeing 

This brief submission addresses one aspect of this review: the presumption that the parameters 
imposed by agreements negotiated in the World Trade Organization and various ‘free trade’ 
agreements should be accepted as forever setting the base line for New Zealand’s policy on 
foreign investment, and never be revisited when it is in the public interest to do so. 

While I welcome the adoption of a national interest test, I note that this is only possible because 
of the historical happenstance that the schedules in these agreements were worded to allow that. 
By contrast, the categories of investments that can be screened are seriously constrained, as well 
as the threshold at which vetting applies.  

The Overseas Investment Act and its associated review processes, as well as the current 
consultation, are critically important public policy measures that are rightly the subject of 
democratic engagement. However, the agreements that constrain the policy and regulatory 
options available to governments in making those decisions have been negotiated in secret, 
without democratic engagement in the process until the outcomes are a fait accompli.  

As a result, New Zealand has found itself bound in ways that even the government negotiating an 
agreement never intended. Notably, the New Zealand China Free Trade Agreement does not 
apply the national treatment test to establishment of an investment; but it does apply the most-
favoured-nation provision to establishment. As a consequence, China is entitled to the best 
treatment New Zealand has given any country in a subsequent agreement, including the Trans-
Pacific Partnership Agreement. In this way, the application of MFN progressively ratchets up the 
threshold for vetting automatically, without any domestic policy debate.  

Likewise, agreements that use a negative list approach to trade in services and investment lock 
New Zealand into a model of light-handed regulation that the current review recognises is flawed. 
Yet the standstill and ratchet provisions in New Zealand’s schedules of non-conforming measures 
(NCMs) only move in the direction of further liberalisation. The recent recognition that excluding 
wholesale and retail distribution of bottled water from the Annex II NCMs on services and 
investment was an error is further evidence of secretive and ill-considered commitments that 
carry significant costs. While that exclusion may be altered in future agreements, the existing 
obligations remain in place in relation to a significant number of powerful countries with investors 
in the bottled water sector.    

[23]
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Recent agreements have also expanded the scope of prohibited performance requirements from 
investments related to goods to investments involving services. They have also extended the 
banned performance requirements to include additional public policy measures, for example 
requirements to employ local workers or capping royalties that can be sent offshore to stem profit 
shifting for tax purposes. Similar measures are currently under negotiation in the EU FTA. These 
important social and fiscal policies should not be fettered by secretly negotiated pro-investor 
rules in ‘trade’ agreements.  

In addition to constraints that rules on national treatment, market access, most-favoured-nation 
treatment, performance requirements and others impose on the right to regulate foreign 
investment, investment chapters of FTAs confer privileges on foreign investors through rules on 
fair and equitable treatment and direct and indirect expropriation. These investor protections can 
be enforced through an international investor-state dispute settlement (ISDS) system that now 
stands discredited and result in significant awards of damages from the public purse, which 
include loss of future profits and compound interest on the base sum. There are numerous 
situations where governments have faced lengthy and expensive ISDS disputes for applying 
national interest tests to foreign investment applications or renewals. There are also many 
examples where threats of disputes have cast a shadow over the legitimacy of government 
decisions relating to foreign investors.   

The current government has recognised that unacceptable risks attach to ISDS. But it has not yet 
delivered an agreement that excludes it. It has also taken no steps to remove or mitigate that 
liability in existing agreements. Nor has it moved to institutionalise the position of no ISDS in 
domestic law; honouring that policy remains a matter of executive discretion.   

Consequently, when we decide as a nation that a particular policy in relation to foreign 
investments was misguided, we find – as this consultation has done – that previous governments 
have limited the capacity of current and future governments to act in the national interest. The 
time has come to stop making commitments that restrict New Zealand’s ability to regulate foreign 
investment, and to seek to withdraw from or revoke existing obligations. 

Depending on legal interpretations, New Zealand has one or two live bilateral investment treaties 
that include investor protections and ISDS, being with Hong Kong and China. New Zealand should 
follow the precedent of a number of other states and terminate these agreements to eliminate 
the risks of a dispute when the government exercises its legitimate right to regulate foreign 
investment. It then needs to address the parallel obligations under New Zealand’s FTAs with 
those countries, including in the current review of the China FTA. 

New Zealand also needs to revise its commitments in other existing agreements by renegotiation 
or, if necessary, by testing the boundaries of interpretation. There are numerous renegotiations 
of New Zealand’s agreements currently taking place, but there appears to be no move to reduce 
the restraints on democratically elected governments to regulate foreign investment, or to secure 
compliance with the government’s policy of no ISDS. 

While I realise that these matters will not be addressed in this review, I have nevertheless raised 
them because we cannot continue this decades-long pattern whereby governments fetter our 
ability to conduct meaningful reviews of the foreign investment regime. Rather than simply 
working within those agreements, and seeking to find creative spaces to circumvent the closure 
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of policy space by previous governments, we need to confront the fact they are not in the 
national interest and revise or revoke them.  

Such a proposal should not be dismissed as undesirable or unattainable. Options and strategies to 
exit international investment obligations are one of the three case studies in my current Marsden 
Funded research, which is nearing its end. While I have not provided details of that research in 
this submission, I would be very happy to do so in some follow-up engagement.  

Yours sincerely 
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