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24 May 2019 
 
Overseas Investment Act Reform    
The Treasury 
PO Box 3724 
Wellington 6140 
 
By email: overseasinvestment@treasury.govt.nz 
 
 
Dear Sir / Madam, 
 
We write to make a submission as part of the consultation process on overseas investment in New 
Zealand. Our submission only focuses on three particular areas of the Overseas Investment Act (the 
Act) but should not be read as endorsement of the rest of the Act and the way in which it is 
administered. 
 
What constitutes a ‘New Zealand company’? 
The current rules treat a company which has 25% (or greater) (“25%”) share ownership as an “overseas 
person” by virtue of the simple fact that 25%  of the shares are owned by entities domiciled and / or  
controlled outside of New Zealand, even if these investors be purely passive or non-private equity 
investment funds. 
 
The current test simplistically treats all overseas owners in aggregate effectively as one person and 
attributes ’nationality’ to them by virtue of being based overseas. If a lot of these overseas persons 
own shares in a company (i.e. 25%), then the law says that a company’s ‘nationality’ changes such that 
it becomes an ‘overseas person’.   
 
However, in many instances, the ‘owners’ of these shares are merely financial conduits such as 
exchange traded funds (“ETFs”) and other similar managed funds. These funds do not directly impact 
operations or make board-level strategic decisions (in many cases, the funds have not even made an 
active investment decision regarding the specific company but are following a benchmark index such 
as the NZX50). The Act was originally drafted to ensure that overseas persons could not influence or 
exert control over New Zealand entities without first applying for and obtaining approval from the 
Overseas Investment Office. As currently drafted, the language of the Act captures all beneficial 
owners domiciled outside of New Zealand whether acting in concert or otherwise. 
 
The current application of the overseas investment rules, has, in our view, a material but unintended 
consequence on New Zealand based and managed companies – we note Fletcher Building and Ryman 
Healthcare as examples but other companies could have been used. These companies, and other 
similarly New Zealand based and managed companies, face material compliance costs (and inhibitions 
on ordinary course business decisions) due to the overseas investment rules treating them as an 
overseas person despite their boards being almost wholly constituted by New Zealand based directors. 
For example, any time companies such as FBU or RYM need to buy land to facilitate business growth 
and more jobs, they need to go through the OIO process: In our view this is unnecessarily cumbersome 
and inhibits ordinary ‘course of business’ business operations. (Anecdotally, we are aware that one of 
New Zealand’s largest companies seriously considered moving its incorporation to Australia as being 
Australian entitled it to exemptions under the Act which would have made many of their purchases of 
businesses / assets in New Zealand exempt from OIO approval requirements.)   
 



 

In addition, it is very valuable to these (and other) companies to be able to attract capital from offshore 
to fund investment in New Zealand-based projects and investments – as currently drafted, the Act 
stymies this source of investment.  
 
Our submission is that the threshold for treating a listed company as an overseas person be amended 
as follows.  
 

 A listed company is an overseas person if one party (or associated persons), being an overseas 
person, owns or controls 25% or greater of the ordinary shares (or other voting securities) 
(this aligns with the current threshold);  

 A listed company is an overseas person if the combined total of ordinary shares (or other 
voting securities) owned by overseas persons does not exceed 49% as long as these overseas 
persons are not associated persons and no one party (or parties acting in association) owns at 
least 25% of the company’s shares (or voting securities).  

o Our preliminary analysis indicates that, currently, the level of overseas ownership in 
the NZX10 is indicatively 39% on average (with a range of indicatively 34% to 43%) so 
setting the threshold at 49%, in our view, would grant listed companies greater 
flexibility around their ability to invest further in New Zealand without the current 
restraints while ensuring that overseas persons do not ‘control’ a listed company or 
receive more than 49% of the economic benefit generated by that company without 
first obtaining OIO approval.  

 
In our view, this more accurately reflects the purposes of the overseas investment rules and also 
recognises how modern companies are, in fact, controlled and managed. The mere fact of having 
overseas persons on your share register does not mean that they act collectively and exert control / 
influence on the Board. Many overseas-based investors are passive ETFs and other similar funds, and 
they often invest / provide capital based on an algorithm aimed at maximising returns for a given level 
of risk. These funds are often not interested at all in the management and control of an individual 
company. 
 
Investor character and capacity 
It is axiomatic that ownership of New Zealand assets by overseas persons is a privilege not a right. A 
corollary of this must be that foreign investment / the provision of overseas capital into New Zealand 
is also a privilege and not a right.  
 
Our experience of the current overseas investment regime in New Zealand is that the New Zealand 
OIO officials’ primary assessment of whether someone is of suitable character and capacity for 
investing in New Zealand is to conduct a Google search.  This leads to confidence sapping situations 
such as people including on their OIO applications statements such as ‘A Google search reveals that a 
person also named John Smith is reported as being the instigator of  X. This John Smith is not the same 
John Smith as the person with control in this application.’ 
 
Our view is that people with control should be required to submit a formal CV and have a formal 
interview with OIO officials covering a list of prepared questions rather than effectively being subject 
to trial by Google. 
 
Time taken to receive a decision from OIO 
We will limit our comments to recent experiences we have had with OIO over the past few years. Our 
general observation is that the OIO process simply takes too long. While the OIO will likely say that it 
always meets time thresholds for transactions where there are external time frames (such as in 
takeovers), our experience has been that the office does not appreciate the commercial nature of 



 

many transactions and that the time taken by the OIO to reach a decision imposes real costs on 
companies.  

 It reduces investor confidence as they must discount whether a transaction will occur or not 
 This uncertainty also imposes material costs in deal funding 

o Interest costs, facility fees et al 
o Movements in share price impose a real cost if an equity raise is a component of the 

deal 
o Exchange rates also change daily so the longer the time taken to reach a decision, the 

greater the risk parties face 
 The length of time taken also increases the opportunity for a “MAC” (Material Adverse 

Change”) clause to be triggered 
 
In a recent example, we advised a company which sold a material business unit which was not a 
takeover transaction. As such shareholder approval was received in a timely manner but OIO took 
almost nine months to grant approval. During that time, the buyer was incurring interest costs on the 
acquisition, the business was in limbo as competitors in the market attacked its market share and told 
customers that the uncertainty around OIO approval meant they should move their business to the 
competitor. Management time was also take having to manage the business as being sold but not 
separated resulting in a large element of uncertainty for a prolonged period of time. Staff at the firm 
were also uncertain for almost nine months about their futures. This ended up being reflected in the 
performance of the business. Global events also almost led to the triggering of MAC clauses, all of 
which would have seen the transaction cancelled and would have resulted in severe detriment to the 
remaining New Zealand based business and its shareholders. 
 
Our submission is that process simply needs to be improved.  

 We support the imposition of a mandatory time limit of 30 days for the OIO to make a decision 
with the OIO needing to justify why it would need any extension to that time frame.  

 Certain categories of transactions (for example not involving sensitive land) should have a 
presumption of approval with the OIO having to say why the transaction should not be 
automatically approved 

 Concurrent with this is that the OIO needs greater funding in order to attract competent staff 
with an understanding of the law and an appreciation of commercial risks inherent in any 
transaction 
 

 
As a New Zealand based, owned, managed, and controlled company, we thank you for this opportunity 
to make submissions into the reforming of our existing rules governing overseas investment in New 
Zealand. As a net user of capital located far from many of its target markets, we believe that New 
Zealand needs to ensure that its rules are fit for purpose and make sense in the modern investment 
environment. 
 
Regards, 
 
 

 
James Lee     Sam Ricketts 
Managing Director, Chief Executive Officer Managing Director, Head of Investment Banking 
FNZC      FNZC 
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