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24 May 2019 
 
 
Attn: Thomas Parry 
Overseas Investment Act Reform 

The Treasury 
PO Box 3724 
WELLINGTON 6140 
 
Dear Thomas 
 
 

REFORM OF THE OVERSEAS INVESTMENT ACT 2005: "TAX AND THE ACT"  
 
1. The Corporate Taxpayers Group (“the Group”) is writing to submit on the consultation 

document Reform of the Overseas Investment Act 2005 ("Consultation Document").  The 
Group's submissions are limited to the tax matters addressed in the Consultation Document, 

and in particular the three options set out on pages 85 to 87 of the Consultation Document.  

Members of the Group may, however, submit separately on the Consultation Document.   
 
ABOUT THE GROUP – INFORMED, PRINCIPLED, PRACTICAL 
 
2. The Group contributes to the development of tax policy, and to enhancements in tax 

administration, with a particular focus on issues of significance to large businesses.  The 
Group's membership is set out at the conclusion of this letter. 

 
3. The Group's members include over 40 of New Zealand's largest businesses.  Most of these 

businesses depend, to some degree, on international trade and/or investment.  The Group 
therefore has a strong interest in the criteria and processes for screening international 
investment.   

 
EXECUTIVE SUMMARY 

 
Concerns as to whether overseas persons are paying sufficient tax have been, and can 

continue to be, addressed through tax law design and Inland Revenue enforcement  
 
4. Reform of tax laws where needed, and appropriate resourcing of Inland Revenue as the agency 

with the expertise to administer those laws, are the right ways to address concerns about the 

amount of tax payable by foreign investors.  The Government has implemented significant tax 
reforms in the last two years that will result in increased amounts of New Zealand tax being 
payable by foreign investors in New Zealand businesses and assets.  A framework under which 
overseas investment that would otherwise be permitted could be refused consent based on "a 
concern about overseas persons … not paying enough tax in New Zealand" would suggest our 
tax laws are not working, or are not being enforced, which is not the case (and, even if it were 
the case, should be addressed through the tax system, not by changes to the Overseas 

Investment Office's ("OIO") processes).   

[23]
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The options outlined in the Consultation Document for requiring tax matters to be 
considered would all be costly and difficult to comply with and for little to no benefit 
 
5. The three options outlined on pages 85 and 86 of the Consultation Document would increase 

compliance costs, while not yielding information that is likely to be useful to the OIO, at least 
without extensive analysis by tax experts to determine what significance to attach to it.  All 

three options would have the opposite effect to the objective stated in the Ministerial foreword 
(at page 1 of the Consultation Document) that the reform "seeks to reduce unnecessary 
complexity and ensure that compliance costs are proportionate to risks". 

 
6. As to specifics:  

(a) Options 1 and 2 would be impractical and should not be implemented.  Those options 
would require taking into account every tax issue a foreign investor might have 

encountered throughout the world, which would be highly burdensome to applicants, 
the OIO and (potentially) Inland Revenue who would be expected to analyse the tax 

laws and practices of various foreign countries in circumstances where they would have 
no practical ability to obtain the necessary information from those countries to undertake 
that analysis.   

(b) Option 3 (although at least restricted in its scope to considering New Zealand tax issues 
associated with the investment) would also be unworkable without significant 

refinements.  These refinements include that Option 3, if implemented, should not apply 
to overseas persons already carrying on business, or with investments in, New Zealand, 
since such persons will already be subject to Inland Revenue monitoring.  More 
generally, implementing Option 3 in any form may use up Inland Revenue resources in 
processing ruling applications on proposed investments where the tax consequences are 
straightforward, when a better use of Inland Revenue's resources would be monitoring 

and analysing tax issues that require its review.   
   
 
SUBMISSION: CONCERNS ABOUT WHETHER OVERSEAS PERSONS ARE PAYING SUFFICIENT 
NEW ZEALAND TAX SHOULD BE ADDRESSED UNDER TAX LAWS 
 

Overview of proposals 

 
7. The Terms of Reference in Appendix A of the Consultation Document comment on the scope 

of the review: 

… the review will consider whether the following are appropriate: 

- The factors underpinning the existing generic "benefits to New 
Zealand" test (including whether … tax residency should be among the 
positive and negative factors considered when assessing applications 

made under that test) 

8. At page 85 of the Consultation Document it is stated that: 

There is a concern about overseas persons acquiring sensitive New Zealand 
assets and not paying enough tax in New Zealand. 

… 

The reform of the Overseas Investment Act provides an opportunity to consider 
whether it should address any issues with existing tax arrangements.  This 
document seeks feedback on whether the Act should specifically deal 
with tax considerations. 

[Emphasis added] 
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Recent tax reforms will result in increased levels of New Zealand tax payable by many 

foreign investors 
 

9. The Group submits that the sentiment reflected in the Consultation Document does not 
acknowledge the impact on inbound foreign direct investment of recent and highly significant 
tax reforms.  New Zealand has been, if not a leader, then certainly a fast follower in 
implementing measures to counter "base erosion and profit shifting".  Reforms implemented 

in the last two years alone have included: 
 

(a) Extending the scope of non-resident withholding tax ("NRWT") on interest:  Changes 
that took effect from 2017 have broadened the scope of NRWT on interest.  These 
changes will result in some interest paid to foreign investors from their New Zealand 
subsidiaries being subject to New Zealand tax (in the form of NRWT at the rate of 10% 
or 15%) when previously that was not the case, and will therefore increase the effective 

New Zealand tax rate on investments made in New Zealand by those foreign investors. 
 
(b) An effective reduction in permitted interest expense under the thin capitalisation rules:  

The thin capitalisation rules limit (by way of a debt to asset ratio) how much debt a non-

resident can allocate to its New Zealand investments, and therefore limit allowable 
deductions for interest expenditure.  Amendments made last year requiring certain non-

debt liabilities to be subtracted from assets for the purpose of calculating the ratio will, 
for most businesses, have the effect of further limiting allowable interest deductions, 
and will therefore increase the income tax payable in New Zealand.   

(c) Further limiting related-party interest deductions by effectively imposing a "cap" on the 
permitted interest rate on related party debt:  The restricted-transfer pricing rule, also 
enacted last year, effectively imposes an interest rate cap based on an actual or assumed 
credit rating of the New Zealand borrower (depending on the circumstances).  This new 

rule will in some cases result in the interest rate being restricted to a rate that is less 
than the arm's length rate that would be determined on ordinary principles.   

(d) A new permanent establishment anti-avoidance rule:  The definition of a permanent 
establishment is an important provision in delineating the taxing rights of a country in 
which a foreign person invests.  The new permanent establishment anti-avoidance rule 
applies for multinationals with over €750 million of consolidated global turnover.  It is 

expressed to override double tax treaties and can result in non-residents being subject 

to New Zealand tax on income from sales made in New Zealand that would otherwise 
not be taxable in New Zealand.   

(e) Implementing measures targeted at hybrid and branch mismatch arrangements:  Hybrid 
and branch mismatch arrangements arise from the different ways that countries 
characterise financial instruments and entities for tax purposes.  In some cases, those 
mismatches can result in tax advantages (eg, if an amount of income is not recognised 

as income in any country, or if an expense is recognised as deductible in more than one 
country).  New Zealand has enacted a series of highly complex rules so as to implement, 
in a comprehensive manner, the OECD's recommendations for addressing such 
arrangements. 

(f) Ratifying the OECD’s multilateral instrument ("MLI"):  The MLI amends certain tax 
treaties to reflect OECD recommendations relating to anti-abuse rules, hybrid 
mismatches, preventing the avoidance of permanent establishment status, and dispute 

resolution.  The MLI further limits the possibility of relief from tax being inappropriately 

secured under a double tax treaty. 
 
10. These and similar measures will result in increased levels of New Zealand tax being payable 

by many foreign investors in respect of their interests in New Zealand businesses and assets.  
The measures further limiting deductions for interest expenditure alone will result in an 
increase in the effective rate of tax on inbound foreign direct investment.  The reforms 

demonstrate that the perception that overseas persons may not be paying enough tax in New 
Zealand is being addressed through changes to tax laws.   
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Inland Revenue's scrutiny of multinationals' tax practices has increased 

 
11. The Group notes the Commissioner of Inland Revenue's comment that "[i]n the last few years 

Inland Revenue has placed an increased level of scrutiny on the tax practices of 
multinationals."1  That increased scrutiny has included requiring significant enterprises, "which 
comprises nearly 600 taxpayer groups with turnover in excess of $80m, 50% of which are 
foreign-owned", to "submit annually a basic compliance package (BCP) comprising a group 

structure, financial statements and tax reconciliations which are then examined closely."2  We 
understand that this process has been extended to also include foreign-owned groups in New 
Zealand with a lower turnover threshold (of $30 million).3 

 
12. Reform of tax laws where necessary, and appropriate resourcing of Inland Revenue as the 

agency with the expertise to administer those laws, are the right ways to address concerns 
about the amount of tax payable by foreign investors.  A framework under which foreign 

investment that would otherwise be permitted could be declined consent based on "a concern 
about overseas persons … not paying enough tax in New Zealand" would really suggest that 
our tax laws are not working, or are not being enforced, which is not the case.  In addition, a 
consequence of such a framework could be that New Zealand's trading and investment 

partners impose similar restrictions on New Zealanders seeking to invest in those countries. 
 
Tax-related compliance costs faced by foreign investors have increased 

 
13. The Ministerial foreword at page 1 of the Consultation Document explains that:  

This reform seeks to reduce unnecessary complexity and ensure that 
compliance costs are proportionate to risks. 

14.  As well as increasing the effective rate of tax on some foreign investments, the recent tax 
reforms described above have increased the compliance costs faced by foreign investors 

operating in New Zealand.  That is significant because (assuming the Government considers 
foreign investment to be generally desirable and to have benefits to New Zealand) the recent 
tax reforms have already increased both the tax and compliance costs (and therefore reduced 
the relative attractiveness) of New Zealand as an investment destination.  The Government 
therefore ought to consider carefully whether imposing further tax-related compliance costs, 
under any reform to the Overseas Investment Act, would be in New Zealand's best interests.   

 

 
SUBMISSION: THE THREE OPTIONS ON PAGES 85 AND 86 OF THE CONSULTATION 
DOCUMENT ARE IMPRACTICAL AND WOULD BE DIFFICULT TO COMPLY WITH 
 
Options 1 and 2: Including certain tax considerations as part of the investor test 
 
15. Options 1 and 2 involve including certain tax considerations as part of the investor test.  The 

purpose of the investor test is outlined on page 51 of the Consultation Document: 

The investor test seeks to ensure that overseas investors will behave in a way 
that is consistent with New Zealand laws and norms.  It therefore considers 
the nature of the investor rather than the investment. 

 
16. Option 1 and 2 are described at page 85 of the Consultation Document: 

Option 1 would expressly include tax compliance history as part of the 
investor test.  While tax compliance history can already be considered under 
the good character test, this option is designed to ensure that the decision 
maker considers tax arrangements (for example, residency in low-tax 

                                                           
1  Multinational Enterprises Compliance Focus (Inland Revenue, November 2016) at 1. 
2  At 4. 
3   Inland Revenue "International Questionnaire" (accessed 16 May 2019) 

<https://www.classic.ird.govt.nz/international/business/questionnaire/> 

 

https://www.classic.ird.govt.nz/international/business/questionnaire/
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jurisdictions, tax disputes and shortfall penalties) when determining an 

overseas person's character. 

This option is primarily for bodies corporate rather than individuals with 
control. … 

… 

Option 2 would require, as part of the investor test, each ROP/IWC to certify 
that, in any jurisdiction, it (or any entity under its control): 

- is not involved in any tax avoidance scheme, 

- has not breached any tax legislation (including whether it has been subject 
to shortfall penalties, or an equivalent, for non-compliance), or 

- is not currently involved in a dispute with any tax authority. 

If an investor were unable to certify, they would be required to explain any 
contraventions (and certify subject to those contraventions).  The decision 
maker could exercise discretion as to whether the explanation is adequate (for 
example, the breach could be historical and the investor may have since made 
material changes), and consent could still be granted. 

17. We have assumed that Options 1 and 2 are both meant to be in addition to the requirement 
under current law for "offences or contraventions of the law" by certain persons to be taken 
into account in assessing whether the good character test is satisfied.  On that basis, Options 
1 and 2 rely on certain indicia or 'flags' as to whether an investor can be taken to be compliant 
with tax laws, and both options would require consideration being given to information that 

will not necessarily be publically available (or, for the reasons explained at paragraph 16, 
below, verifiable).  A difficulty with that approach is that tax laws and systems of tax 
administration differ markedly from one country to another, such that it would be difficult even 
for tax experts within Inland Revenue, let alone OIO personnel, to determine what significance 
to attach to whatever process the investor may be subject to in the other jurisdiction.  

 

18. For example: 

 
(a) Residency in low tax jurisdictions is common in the case of investment funds, since it is 

important that the fund itself is not subject to tax.  The underlying investment – eg in a 
New Zealand business – will be subject to New Zealand tax, and the investors in the 
fund will be subject to tax according to the rules of the jurisdiction in which each is 
resident (subject to exemptions, eg for pension schemes).  The fund is established in a 

jurisdiction where it is not subject to tax so there is not a third layer of tax. 
 

(b) "Tax avoidance" is a concept that has different meanings in different jurisdictions:  "Tax 
avoidance" generally refers to tax planning which complies with the black letter of the 
law, but is considered to be undesirable and contrary to the policy of the law.  Tax 
avoidance is different from tax evasion.  Evasion may result in an offence being 
committed, whereas tax avoidance does not.4  Further, some jurisdictions have specific 

(ie, targeted to particular arrangements) or general anti-avoidance provisions, which 
give the tax authority or a court the power to recharacterise a tax avoidance 
arrangement and disallow the tax advantage.  In other jurisdictions, the expression "tax 
avoidance" may describe steps taken to minimise tax, in circumstances where there is 

no mechanism in law to address such steps.   
 

 
 
 

                                                           
4 Cf the statement at page 56 of the Consultation Document, which refers, in relation to the ‘good character’ 

test, to allegations only being considered for "certain crimes (for example, those relating to fraud, 
dishonesty, corruption or tax avoidance)…".   
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(c) Involvement in tax disputes and imposition of penalties:  In New Zealand most issues 

between taxpayers and Inland Revenue are resolved without the need to initiate a formal 
tax dispute.  That is not the case in many other countries.  In some countries, for 
example, the beginning of a tax audit may inevitably trigger certain dispute processes.  
In other countries, some organisations will regularly be involved in tax disputes because 
of the design of the country's tax system or the tax type (for example, customs disputes 
regarding tariff classification are not uncommon).  Accordingly, the existence of a tax 

dispute should not be a consideration in determining whether an investor satisfies the 
investor test.  Similarly, penalty regimes differ from country to country, and in many 
cases, penalties may be imposed for minor errors.  In addition, relying on this factor 
could also overlook situations where the taxpayer’s view subsequently prevails over the 
relevant tax authority. 

19. It follows that Options 1 and 2 would be highly burdensome for applicants for overseas 
investment consent (given the issues they would need to consider could range from matters 

of oversight through to the de minimis and to the potentially significant) and for the OIO staff 
in assessing applications.  Further, Options 1 and 2 would not yield information that is likely 

to be useful, without extensive analysis by tax experts to determine what significance to attach 
to it.  The fact the applicant has been engaged in several tax disputes in Country X may simply 
reflect the fact that in Country X, the tax authority is highly litigious, and that (for cultural or 
other reasons) it is not possible to compromise disputes without following a formal dispute 
process. 

20. In Australia, we understand that the Foreign Investment Review Board consults the Australian 
Tax Office on the potential tax impact of foreign investment proposals.  We do not consider 
that such a practice would be desirable in the New Zealand context.  A requirement for the 
Inland Revenue and the OIO to consult would add to the cost and timeframes associated with 
consent applications.  Conflating the roles of the two agencies (by requiring them to consult) 
could also put Inland Revenue in the difficult position of having to make value judgements 

regarding the merits of foreign investment, and the OIO in the difficult position of having to 
make value judgements as to whether New Zealand's tax laws (and Inland Revenue's 
enforcement of those laws) deliver an acceptable outcome.  

21. A further difficulty with Options 1 and 2 arises from the difficulty in verifying information about 
non-New Zealand tax matters.  Although Inland Revenue can request information from some 

countries under double tax agreements, the information that can be requested is limited to, in 
broad terms, information that is relevant for the enforcement of domestic tax laws.  For 

example, the OECD 2017 Model Tax Convention on Income and on Capital (on which New 
Zealand's double tax agreements are typically based) provides that: 

ARTICLE 26 

EXCHANGE OF INFORMATION 

1. The competent authorities of the Contracting States shall exchange 
such information as is foreseeably relevant for carrying out the 
provisions of this Convention or to the administration or enforcement 

of the domestic laws concerning taxes of every kind and description 
imposed on behalf of the Contracting States, or of their political 
subdivisions or local authorities, insofar as the taxation thereunder is 
not contrary to the Convention. The exchange of information is not 
restricted by Articles 1 and 2. 
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2. Any information received under paragraph 1 by a Contracting State 
shall be treated as secret in the same manner as information obtained 
under the domestic laws of that State and shall be disclosed only to 
persons or authorities (including courts and administrative bodies) 
concerned with the assessment or collection of, the enforcement 
or prosecution in respect of, the determination of appeals in 
relation to the taxes referred to in paragraph 1, or the oversight of 

the above. Such persons or authorities shall use the information only for 
such purposes. …. 

[Emphasis added] 

22. On this basis, it seems to us that Inland Revenue could not access information from a foreign 
tax authority in order to provide advice to the OIO.  Such information would not concern the 

administration or enforcement of "laws concerning taxes". 
 

Option 3: Requiring investors to obtain binding rulings 
 

23. The Consultation Document states that: 

Under Option 3, investors would be required to obtain binding rulings from 

Inland Revenue on the treatment of transactions under New Zealand's tax rules 
– for example, the structure and funding arrangements used to acquire land.  
This would ensure that the tax arrangements were not in breach of domestic 
tax law.  Given the time and costs involved in obtaining binding rulings, this 

option could be limited to acquisitions over a certain threshold. 

24. For the reasons set out at paragraphs 7 to 14 above, we submit that none of the three options 
proposed at pages 85 to 87 of the Consultation Document would be a useful element of the 

process for screening overseas investments.  But if, contrary to our submission, the 
Government decided that one of those options was necessary, we would submit in the 
alternative that Options 1 and 2 would be impractical and should not be implemented, and 
that if Option 3 were to be implemented it would require refinements in scope.   

 
25. Option 3 (unlike Options 1 and 2) is at least directed to ascertaining the New Zealand tax 

consequences of overseas investment, rather than seeking to draw conclusions from whatever 
range of tax issues the applicant may have encountered in a range of foreign jurisdictions.  
Further, Option 3 (unlike Options 1 and 2) is administrable (in the sense that Inland Revenue 
has well established processes to provide binding rulings and expertise in relation to New 
Zealand tax law) and Inland Revenue aims to provide a draft binding ruling (or indication of a 
contrary view) within 10 weeks of receiving a complete application.5 

 

26.  Option 3 as described in the Consultation Document would need to be much more targeted, 
however, to be workable in practice.  In particular: 

 

(a) The requirement should apply only to 'new entrants' to New Zealand:  It would make no 
sense to require an existing New Zealand business (that because of its ownership is 
deemed to be an overseas person) to obtain a binding ruling in respect of each further 

acquisition it makes.  If the overseas person is already established and carrying on 
business in New Zealand, it will already be subject to Inland Revenue's compliance 
processes.   

 
(b) A binding ruling should not be required for overseas investments below a relatively high 

threshold:  The fees charged by Inland Revenue and tax advisors for processing binding 
ruling applications can be significant.  In recognition of this, any binding ruling 

requirement should apply only to investments exceeding a relatively high threshold.  As 
a minimum, we would suggest that only an investment exceeding $100 million (ie, the 
significant business assets threshold) should be subject to this requirement.   

                                                           
5  Inland Revenue "What you need to know about binding rulings" (accessed 21 May 2019) 

<https://www.classic.ird.govt.nz/technical-tax/binding-rulings/need-to-know/need-to-know-
index.html#07> 

https://www.classic.ird.govt.nz/technical-tax/binding-rulings/need-to-know/need-to-know-index.html#07
https://www.classic.ird.govt.nz/technical-tax/binding-rulings/need-to-know/need-to-know-index.html#07
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(c) Any requirement should be specific as to what is to be ruled on and should not require 
approval as to transfer pricing:  Any requirement for a binding ruling should require only 
a ruling that the funding and acquisition structure is not a tax avoidance arrangement.  
Further, it would not be feasible to require any ruling or approval as to transfer pricing 
matters.  Obtaining approval as to transfer pricing matters can take a year or longer, 
and (increasingly) will require engagement with foreign tax authorities.  It would not be 

feasible for such a process to be concluded prior to overseas investment consent being 
granted.   

 
(d) The requirement should reflect the fact that OIO consent is granted at a point in time:  

Transactions that are subject to a binding ruling may be amended over time, and 
sometimes this can result in a binding ruling ceasing to be legally binding.  It would 
therefore be impractical if an overseas investment consent were to be conditional upon 

a ruling remaining in force.  The fact the investor has had to obtain the ruling will mean 
that full disclosure has been made to Inland Revenue, that Inland Revenue has given 
the ruling based on the arrangement described, and Inland Revenue can audit the 
relevant business to ascertain whether the arrangement has departed in material 

respects from the arrangement on which the ruling was given.    
 

For your information, the members of the Corporate Taxpayers Group are: 

 
1. AIA Sovereign  24. New Zealand Racing Board  

2. Air New Zealand Limited 25. New Zealand Steel Limited  

3. Airways Corporation of New Zealand 26. New Zealand Superannuation Fund 

4. AMP Life Limited 27. NZME Limited 

5. ANZ Bank New Zealand Limited 28. Oji Fibre Solutions (NZ) Limited 

6. ASB Bank Limited 29. OMV New Zealand Limited 

7. Auckland International Airport Limited  30. Pacific Aluminium (New Zealand) Limited 

8. Bank of New Zealand  31. Powerco Limited 

9. Chorus Limited 32. SKYCITY Entertainment Group Limited 

10. Contact Energy Limited 33. Sky Network Television Limited 

11. Downer New Zealand Limited  34. Spark New Zealand Limited 

12. First Gas Limited 35. Summerset Group Holdings Limited 

13. Fisher & Paykel Appliances Limited 36. Suncorp New Zealand  

14. Fisher & Paykel Healthcare Limited  37. T & G Global Limited 

15. Fletcher Building Limited 38. The Todd Corporation Limited 

16. Fonterra Cooperative Group Limited 39.  Vodafone New Zealand Limited 

17. Genesis Energy Limited 40. Watercare Services Limited 

18. IAG New Zealand Limited 41.  Westpac New Zealand Limited 

19. Infratil Limited 42. WSP Opus 

20. Kiwibank Limited  43. Xero Limited 

21. Lion Pty Limited 44. Z Energy Limited 

22. Meridian Energy Limited 45. ZESPRI International Limited 

23. Methanex New Zealand Limited   

 
We note the views in this document are a reflection of the views of the Corporate Taxpayers Group 
and do not necessarily reflect the views of individual members.  
 
Yours sincerely 

 
 
 
 

John Payne 
For the Corporate Taxpayers Group 
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