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Royal Forest and Bird Protection Society feedback on the Overseas 
Investment Act Reform consultation 
 

The Royal Forest and Bird Protection Society of New Zealand Incorporated (Forest & Bird) is New 

Zealand’s largest independent nature conservation organisation, with many members and 

supporters. We have 47 branches throughout the country which are involved in a wide range of 

conservation and advocacy activities. At a national level Forest & Bird is a voice for nature 

submitting on government policy including amendments to the Resource Management Act, 

implementation of the Biosecurity Act through MPI and local government, the administration 

responsibilities of the DOC under the Conservation Act and National Parks Act.  

Forest & Bird have a particular interest in the suggestions for changes to the “benefit to New 

Zealand test” being consulted on for this reform. In our view a key importance of the “benefit to 

New Zealand test” is that it provides opportunity to improve and protect indigenous biodiversity 

values, associated with sensitive land, above what is required through resource consent processes 

under the Resource Management Act 1991 (RMA). The test also provides certainty in terms of 

avoiding and mitigating adverse effects because the benefit must be substantial and identifiable. 

This test is critical to the purpose of the Overseas Investment Act, that it is a privilege of invest in 

New Zealand and because New Zealand’s indigenous biodiversity and natural systems are 

strategically important resource. It is our natural environment which primarily attracts overseas 

investment and often  bears the cost of bad investment. Indigenous biodiversity is linked to our 

identity and positively contributing to this is necessary to establish a social license to operate in NZ.    

We welcome the feedback being sought on incorporating water extraction into the investment test. 

However we consider that the scope should be wider than just bottling and export of water and the 

investment test. It should include overseas investment in water infrastructure such as irrigation 

networks and community supplies. These assets provide critical water supplies and if abused can 

have significant effects on people and our natural environment.  Large scale water extraction can 

lock up (in de-facto private ownership) important water resources for long periods of time, this is 

particularly concerning from our perspective where they are from outstanding water bodies and 

rivers with Water Conservation Orders in place. We consider that large scale water extraction should 

also be addressed by the benefit to New Zealand test. To address water extraction properly changes 

will be required to the factors in section 17 of the Act and clause 28 of the Regulations to ensure 
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they are adequate with respect to water extraction and its use. Changes will also be required to the 

Act or regulation to identify the relevant waterbodies where water extraction will be subject to the 

benefit to New Zealand test.  

The Government needs to be cognizant of the difference in status of resource consents as property 

under investment treaties (where they are property) and the Resource Management Act (where 

they are not).  This means that the sale of access to freshwater or the sale of infrastructure for large 

scale water extraction creates a strategic risk to the Crown in the event that such extractions are 

unsustainable and need to be reduced, or where the Government seeks to alter the allocation 

model. Furthermore, the State of origin for the investor may take a strategic interest in protecting 

that investors access to the water resource at the expense of domestic needs and the environment. 

This feedback focuses on three aspects of the reform consultation document (the document):  

- Sensitive adjoining land (page 20); 
- Screening the impacts of investment (page 60); and  
- Water extraction (page 82).  

 

1. Sensitive adjoining land 

1.1. The data set out in the document shows that over 50% of screened applications involving 

only sensitive adjoining land have required consent.   This suggests the relevance of 

capturing such land as it has a similar demand as sensitive land for overseas investment.  

The importance of capturing sensitive adjoining land is that next to sensitive land itself, 

these areas can have the most impact on land which is held for community good, social and 

cultural wellbeing, and protection of our indigenous biodiversity. The document does not 

set out an analysis of the benefit to New Zealand that has been provided through consents 

for overseas investment on adjoining sensitive land.   

1.2. The document considers changes to “adjacent sensitive land” due to concerns that the 

definition is too broad and that screening matters are not or may not be relevant to 

particular risks to Table 2 land.   

1.3. The document has identified three primary implications with the scope of Table 2 land and 

section 37 being defined broadly. Forest & Bird suggest that there are compelling reasons 

for retaining the scope and board definitions which are not set out in the document. We 

also consider that the alignment between the problems/ implications and the 

solutions/options suggested in the document is lacking in many respects. For example the 

primary implications set out in the document do not recognise key benefits of the current 

scope and board definition or other mechanisms (other than changes to the Act) which 

many better address information requirements and administrative problems. We have 

consider this with respect to the three primary implications as follows: 

1. includes land of less sensitivity that is easily accessible 

1.4. The implication of including land which may be considered to be less sensitive, avoids 

assumptions that council zoning has already considered impacts on adjacent land or that a 

recreation reserve would be less sensitive in all cases. Excluding or limiting the screening of 

land on this basis is not consistent with the Acts purpose. Neither does the level of 

sensitivity of the land determine the benefit to NZ test. We would expect that in a case 
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where land is considered to be less sensitive the test would be easier to meet and that this 

would be reflected in the administrate requirements.  

2. inconsistencies between district plans   

1.5. Changing the identification of adjacent sensitive land is not an appropriate response to 

concerns with council plans in our view.  

1.6. We note that the recent National Planning Standards released by MfE under the RMA sets 

out requirements to improve consistency between district plans.  

3. time and complexity identifying whether land is sensitive 

1.7. Information and administrative issues are not an appropriate basis for changing the scope 

of sensitive adjoining land in our view.  The focus should be on improving information and 

process requirements, not compromising the benefit to New Zealand of overseas 

investment.  

1.8. Given that the sale of land overseas is a privilege and not a right surely the appropriate 

principle is that no sale is possible unless the information issues have been addressed. 

1.9. For example schedules could be added to the s37 list produced by the IOI to identify 

particular sites and areas. This could be targeted to areas where overseas investment is 

more likely to occur. It is practical in our view to require investment which occurs outside of 

anticipated areas to identify the relevant sensitive sites and areas bases on the broad list 

approach. This is consistent with the purpose of the Act and ensures costs fall to the 

applicant not the New Zealand public.  

1.10. Forest & Bird considers that a broader approach is appropriate and necessary to the 

identification of sensitive adjoining land. Section 37 already sets direction for identification 

of land for which the adjoining land is sensitive. This identification could include further 

detail (where available) in the information provided by the OIO to improve certainty to 

investors. 

1.11. The ability of the minister to consider overseas investment on adjoining sensitive land is 

import to ensure a benefit to New Zealand. If the scope of land captured was narrowed 

there would be a greater risk to the well-being of New Zealanders and the opportunity for 

overseas investment to demonstrate/recognise the privilege it is to operate in New Zealand 

by ensuring a benefit to New Zealand would be lost.  

Option 1  

1.12. We do not support the removal of Table 2. Removing Table 2 would create significant risk 

to natural and physical resources, including matters of national importance under section 6 

of the RMA.  

1.13. The suggested exceptions set out in the document, including to retain foreshore and lake 

beds, are not sufficient to be consisting with capturing land adjacent to matters of national 

importance under the RMA. For example it would not capture land adjacent to wetlands, 

rivers or outstanding natural features.  

1.14. Given that the primary reason for allowing the sale of land to overseas investors is to 

increase the investment in that land, the risks to adjacent land are inherently increased by 
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the sale because of the likely intensification of land use that would flow from the new 

investment.  In practice, not all local government is well equipped to handle such changes. 

1.15. Further, removing Table 2 would create a significant risk for sensitive land adjacent to areas 

which represent significant natural areas under the RMA, including for example, Regional 

parks (ie Tawharanui), National Parks and significant wetlands. It is important in our view 

that the regulator can identify areas where adjacent land is sensitive to preserve those 

areas for the greater good and benefit to all New Zealanders. Relying on the RMA as an 

effects based tool is inappropriate and inconsistent with the reasons for establishing the 

Overseas Investment Act.   

Option 2  

1.16. We do not support the removal of section 37. The requirements for regulators to keep list is 

helpful for the identification of sensitive areas. Clause (2) is particularly relevant as it allows 

for the inclusion of natural character (s6(a)) outstanding natural features and landscapes 

(s6(b)), significant natural areas (s6(c)) of the RMA)   

1.17. It is not clear how this option resolves the problem described. Surely if the OIO has 

identified/listed areas as required by s37, detail can be included where available to reduce 

uncertainty when consent is sought.  

1.18. If the concern is actually scope of areas which can be identified under s37(2), then the 

requirements of statue could also be linked to the matters in Table 2. However this raises 

some concerns as to whether Table 2 would also need amending to capture further areas 

likely to be relevant for sensitive land, i.e. in relation to water extraction and use 

considerations; the land adjacent to rivers with water conservation orders and land over 

significant community water supply aquifers.  

Alternative option 

1.19. Forest & Bird suggest an alternative option, retaining the current scope for identification of 

sensitive adjacent land and instead focusing on providing guidance on applicant’s 

information requirements and increasing certainty through resources provided from the 

OIO.  

1.20. The problem set out is primarily about uncertainty over the amount of and relevance of 

assessment required by an investor. It seems to us that some guidance on level of 

information requirements for particular investment activities or investment locations would 

be an effective measure to address this problem without risking New Zealand’s future.  This 

needs to be set out on the basis of being precautionary recognizing that it is a privilege to 

invest in New Zealand and if information is lacking investors should not be granted that 

privilege. 

1.21. The OIO could provide further information/detail on the identified areas listed. This could 

be focused on areas where overseas investment is most common or likely. 

1.22. Overall we consider that the scope and board definition of sensitive adjoining land should 

be retained. The flexibility to add factors needs to be considered alongside the adequacy 

and comprehensiveness of identified factors Administration processed and guidance 

material could provide further detail on identified land to resolve uncertainties. 
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2. Screening the impacts of investments 

2.1. Forest & Bird is particularly interested in the criteria and matters considered to establish 

whether a prospective overseas investment is likely to benefit New Zealand. In our view this 

test is important to: 

- Align with the purpose RMA – sustainable management of natural and physical 
resources and the wellbeing of people of communities.  

- Align with the Conservation Act and National Parks Act – ensuring these areas are 
preserved for the benefit of New Zealanders  

- Provide some assurance that an overseas investor will not leave NZ in a worse state  
- Provide a social responsibility buy-in to New Zealand 
- Encourage valuing New Zealand’s clean green image 
- Supporting the achievement of the New Zealand Biodiversity Strategy 

 

2.2. Forest & Bird has concerns that the changes considered for sensitive land under Table 1 and 

Table 2 increase uncertainty in terms of ability for the decision maker to consider overseas 

investment impacts on indigenous biodiversity, natural character, features and landscapes. 

For example there is no specific inclusion of the beds of rivers (despite conflicting wording 

in the consultation document suggesting “river bed” is included in Table 1 or 2 matters), 

rivers subject to a water conservation order, or land that is a regional park under the local 

government Act or national park under the National Parks Act.  

2.3. However this gap can be addressed currently where the regulator identifies additional land 

under s37 of the Act. For example, the current section 37 OIO list includes National Parks.  

2.4. Forest & Bird therefore considers that should the flexibility of s37 be removed, the matters 

in Table 1 and 2 need include those set out above. Please note that our consideration water 

extraction (below) identifies additional matters which may require further additions to 

Tables 1 and 2 and factors for s17 or regulation. 

Consideration of the Problems 

2.5. The document sets out a concern that “gaps in coverage may undermine decision makers’ 

ability to deny consent to investments that are not in New Zealand’s national interest” 

(para 182).  The consideration of these “gaps” includes enabling decision makers to 

consider likely benefits and risks. However the solutions/options put forward do not appear 

to enable consideration of risks in relation to the same factors or matters  that can be 

considered in terms of a benefit under the benefit test. This means that the gap in terms of 

considering negative implications for a proposal on those matters would remain.  For 

example in relation to economic factors there is no consideration of risk or benefit to NZs 

clean green image or sustainability of natural resources.  

2.6. The problem discussion in the document also suggests that an application assessment 

should take a holistic approach to assessing effects. This is concerning because a holistic or 

overall assessment could be confused with or used to offset risks or adverse effects of an 

application. This would result in risks/effects that are inconsistent with achieving the 

factors being disregarded when determining a benefit to New Zealand rather than it being 

recognised that an application may not be of benefit were an adverse effect to occur.  
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2.7. The problems discussion also considers strategic infrastructure but there is no specific 

option to identify other relevant strategic infrastructure. Forest & Bird consider that 

infrastructure associated with water extraction, for community water supplies and 

irrigation networks, should also be recognised as strategic infrastructure (see water 

extraction topic below). In considering solutions in the options we have also had this in 

mind.  

Option 1 

2.8. Forest & Bird supports the expansion to the benefit to New Zealand test enabling negative 

effects on factors to be considered. However we do not support a holistically approach to 

assessing effects of an application that disregards or offsets risks or adverse effects when 

determining a benefit to New Zealand. The consideration of proposals on national security 

also seems pragmatic. In our view this should extend to the risk of effects on security for 

supply and quality of freshwater for community drinking water and survival of indigenous 

species.  

2.9. Forest & Bird does not support the removing ability to add factors by regulation. There is no 

evidence presented in the consultation document that consents required because of factors 

included in regulation were unnecessary or inappropriate to achieve the purpose of the Act. 

We also consider that additional factors may need to be identified to assess proposals 

against other sensitive land and sensitive adjoining land (as set out above with respect to 

s37, Table 1 and Table 2) including with respect to water extraction (considered below). For 

example the current factors do not specifically address water quality or the sustainability of 

New Zealand’s natural resources or New Zealand’s clean green image, such as proposals for 

activities which result in pollution inside and outside of New Zealand (ie greenhouse gases, 

plastic waste).  

Option 2  

2.10. Forest & Bird does not support the simplification of the benefit to New Zealand test. 

Relying on the RMA to address risk of adverse effects is not the same as providing a benefit 

to New Zealand.  It is also unrealistic given that local authorities frequently struggle to 

deliver their RMA obligations and this is even harder when faced with well resourced, 

wealthy investors.   

2.11. The ‘substantial harm test’ as described has a different basis than the factors in the benefit 

to New Zealand test and does not make up for those factors to be excluded from 

consideration. For example the ‘substantial harm test’ would not capture potential adverse 

effect on national park values. This would have the effect of reducing the well-being of New 

Zealanders, contrary to the current approach of the benefit to New Zealand test which is to 

increase the wellbeing of New Zealanders.  

2.12. Further the risk of substantial harm may be difficult to prove or determine. The 

consideration of mitigation of substantial harm does not appear to be well thought through 

as this provides the opportunity to effectively buy your way out through mitigation or offset 

conditions.  
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Option 3 

2.13. From the discussion set out in the consultation document, the national interest test is 

required to address concerns over national security. This test brings in new considerations 

not currently considered under the benefit to New Zealand test.  

2.14. The simplification of the benefit to New Zealand test is not necessary to implementing the 

national interest test. It seems that this simplification is only to offset the further 

assessment which investors would be required under take for the new national interest 

test. This is not an appropriate basis for simplifying the benefit to New Zealand test. 

2.15. Forest & Bird does not support the simplification of the benefit to New Zealand test for the 

reasons set out above.  

Option 4 

2.16. Forest & Bird does not support the removal of the benefit to New Zealand test.  

Option 5 

2.17. Of the proposed options this is Forest & Birds preferred option, of those put forward in the 

document, as it retains the benefit to New Zealand test while addressing concerns relating 

to national security. This is option is the most certain in achieving the purpose of the Act.  

Alternative Option 

2.18. Forest & Bird considers that a combination of Option 1 and Option 5 would best ensure the 

well-being of New Zealand.  This alternative option includes expanding the lists in Table 1 to 

include rivers subject to a water conservation order, land that is a regional park under the 

local government Act or national park under the National Parks Act and sensitive adjoining 

land to these areas under Table 2 or under s37.  

2.19. This would allow retaining the existing consent framework (including addition of factors by 

regulation) while expanding the benefit to New Zealand test to enable decision makers to 

consider any negative effects on the factors in the test.  

2.20. Overall we support changes to provide for the considering the risk of adverse effects with 

respect to the factors (s17) is appropriate, however we do not support a holistic approach 

as set out. The benefit to New Zealand test is and should remain a step beyond and above 

the considerations of effects and benefits addressed by the RMA.  

3. Water extraction   

3.1. Extraction of water for the purposes/use of bottling and export is not consistent with the 

sustainable use of resources and protection of indigenous biodiversity which Forest & Bird 

promote. This is because our water resource is precious and critical to the ecosystem health 

for our indigenous flora and fauna.  

3.2. The document sets out that this is only a small percent of the total water extracted every 

year, there does not appear to be any analysis of the quality of water extracted or the 

locations of where water is extracted. For example what proportion of water extracted for 

export is from high quality freshwater sources, whether it is extracted from the same 

source as, or a connected source, used for community drinking supplies and urban 

reticulation.  



8 

 

3.3. Plastic bottling has production and disposal pollution issues and is relevant to our marine 

advocacy and opposition to non-renewable resources/climate change.  The import of 

plastics for bottling includes biosecurity risks where shipments are not free of pests.  

3.4. The waste streams from water bottling are a matter that should be address with respect to 

overseas investment in water extraction. This is because plastic waste is an international as 

well as national issue affecting our fisheries and marine mammals. This consideration is 

relevant to the benefit to New Zealand test and factors for economic and environmental 

outcomes. A further factor is whether a proposal supports New Zealand clean green image.   

3.5. The issue of water extraction and overseas investment is also relevant to the concerns 

raised in the consultation document on national security. We consider that it is appropriate 

to address water extraction more generally than just in respect of bottling. For example, 

the benefit to NZ test and national security considerations could be applied to what water 

extraction is used for, including irrigation networks, community drinking water supply and 

bottled water.  

3.6. Freshwater is a significant natural resource in New Zealand and critical to our social, 

economic and environmental wellbeing.  The “use” of this resource in terms of its overall 

benefit to New Zealand is not currently addressed under legislation.  For example the RMA 

is designed to address adverse effects within New Zealand. While the RMA can consider 

“use” in terms of allocation, this ultimately determine on the availability of the resource 

and the effects of that use on the environment, not whether the use is in the best interest 

of New Zealand or the associated production effects made possible by that use (ie plastic 

bottles). Large scale water takes can tie up a significant proportion of available water for 

long periods of time which may have impacts of limiting other opportunities – this is 

relevant to benefit to New Zealand test. Water irrigation networks and community water 

supplies need to be operated in the best interests of New Zealand and loss of control to 

overseas investment could pose a risk to national security.   

3.7. Large scale water takes from significant rivers should also be subject to the benefit to New 

Zealand test in our view.  It is not clear under tables 1 and 2 whether Outstanding Water 

Bodies or rivers with Water Conservation Orders would be captured. These matters would 

benefit from specific inclusion in the Act or through regulations.    

3.8. Wastes streams from “use” are notoriously hard to deal with under the RMA. For example 

there are no RMA plans that address the use and disposal of plastic wrap used in farming 

activities. The effect of “use” of water for exported bottled water and the resulting plastic 

pollution overseas is not a matter that can effectively be addressed under the RMA. These 

are matters which could be considered by factors under the benefit to New Zealand test, 

and would be consistent with New Zealand’s international commitments on waste 

reduction.  

3.9. There may also be environmental implications from the exporting of water from New 

Zealand to consider. Most water extracted in New Zealand is used locally and subsequently 

discharged to air or water including as waste water within the same catchment. Little is 

understood about the impacts on the water cycle of taking water completely out of the 

cycle by exporting it overseas or out of a catchment. Exporting water overseas may have 

implications in terms of water cycles locally and could also have implications to climate 
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change impacts on New Zealand.  Not only should a precautionary approach taken for any 

proposed export of water, the application of the benefit to New Zealand test should also be 

applied to the export of water. 

3.10. We put to you that applying the benefit to New Zealand test is consistent with the purpose 

of the Act; it demonstrates the recognition of the privilege to invest in New Zealand. 

Particular in respect of water extraction and use or export considerations for overseas 

investment, the RMA cannot be relied on to achieve such a benefit or the purpose of the 

Act.  

3.11. Overall Forest & bird consider that wherever a proposal involves an overseas company 

using New Zealand’s natural resources the OIO should have oversight and that the benefit 

to NZ test should place sustainability at the top of the priority list.   

 
Yours sincerely, 
 
 
 
Peter Anderson 
Counsel for Royal Forest and Bird Protection Society of New Zealand Inc 
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