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Where this is the case, the relevant sections of the Act that would apply have been identified.   

Where information has been withheld, no public interest has been identified that would outweigh the reasons 
for withholding it. 

Key to sections of the Act under which information has been withheld: 

[3] 6(b)(i) - to avoid prejudice the entrusting of information to the Government of New Zealand on a basis 
of confidence by the Government of any other country or any agency of such a Government 

[23] 9(2)(a) - to protect the privacy of natural persons, including deceased people 

[25] 9(2)(b)(ii) - to protect the commercial position of the person who supplied the information or who is the 
subject of the information 

[26] 9(2)(ba)(i) - to protect information which is subject to an obligation of confidence or which any person 
has been or could be compelled to provide under the authority of any enactment, where the making 
available of the information would be likely to prejudice the supply of similar information, or information 
from the same source, and it is in the public interest that such information should continue to be 
supplied 

Where information has been withheld, a numbered reference to the applicable section of the Act has been 
made, as listed above. For example, a [23] appearing where information has been withheld in a release 
document refers to section 9(2)(a). 
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SUBMISSION FORM 

 
 

Reform of the Overseas Investment Act 
2005: Facilitating productive investment 
that supports New Zealanders’ wellbeing 
Submission Form 
Details of submitter 

Name of organisation: Contact Energy Limited 

Contact person: Merinda-Lee Hassall  

Contact person’s position 
in organisation: 

Senior Regulatory Adviser   

Contact email: 

Region/country: Wellington, New Zealand 

Confidentiality request 
If you want all or part of your submission to be kept confidential and not uploaded onto the 
Treasury’s website, please mark the applicable box below: 

Entire submission 
confidential  

 

 

Part of submission 
confidential 

 

 

Name only confidential  

 

 
 

[23]
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Responses to consultation questions 
4. Definition of overseas person as it applies to bodies corporates (p. 31) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree that the definition of “overseas person”, as it relates to bodies corporates, is overly broad 
and unintentionally captures New Zealand entities which should not be subjects of the Act.  This 
imposes significant compliance costs and is disproportionate to the risks being managed. 

Contact Energy Limited (Contact) is a company incorporated in New Zealand, with its head office in 
Wellington.  Contact is listed on the New Zealand Stock Exchange and also has a listing (as a 
foreign exempt company) on the Australian Stock Exchange.  We have around 1,000 employees, 
all of whom work in New Zealand and our customers, assets, and operations are also based in 
New Zealand.  All of our Board Directors (who are the “individuals with control” in terms of the Act) 
are New Zealanders and live in New Zealand.  At present, approximately 65% of Contact’s shares 
are held by New Zealanders and approximately 35% are held off-shore.  Our share register is very 
dispersed with no single holder holding more than 5%.  Fundamentally, Contact is a New Zealand 
company.   

The purpose of the Act is to recognise that it is a privilege for overseas persons to own or control 
sensitive New Zealand assets and to ensure that investment will be beneficial to New Zealand. If 
an overseas investor wants to buy or invest they must generally apply for consent to do so.  It is our 
view that New Zealand entities such as Contact should not be regarded as an “overseas person” 
under the Act and should not be subject to the Act’s requirements. 

Examples of Contact’s Experience  

1. Contact entered into a Gas Services Agreement relating to the Ahuroa Gas 
Storage Facility in 2018.  The application was made on 16 February 2018 and 
consent granted on 31 August 2018.  We consider that 6.5 months was an 
unacceptable delay for a straightforward application where the OIO had very few 
comments or questions.  Delays such as this add considerable uncertainty to 
transactions.  Contact’s direct costs of obtaining consent were around $100,000.  
The delay and associated compliance cost is completely out of proportion to the 
risk of Contact owning a significant business asset in New Zealand. 

 
2. Contact entered into a limited liability partnership with Air New Zealand, Genesis 

Energy and Z Energy to invest in a geographically diverse forest portfolio to 
sequester carbon in March 2019. The initiative will produce a stable supply of NZU 
carbon credits to support the partners to meet their annual requirements under the 
New Zealand Emissions Trading Scheme and will also expand New Zealand’s 
national forest estate to support carbon sequestration and climate change 
mitigation. This is a great example of “Kiwi” companies coming together for a 
greater good, however, the partnership is subject to the OIA by virtue of the 
“overseas person” status of the majority of its limited partners. These investments 
are being made on behalf of entities that are fundamentally New Zealand entities 
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and yet the partnership will encounter potential lost opportunities and be unable to 
bid successfully for assets because vendors are reluctant to wait for OIO consent 
to be granted.  

The consultation paper has correctly identified that the shareholdings of listed companies, such as 
Contact, can change daily.  Unless the change affects a shareholding of more than 5% (where the 
shareholder is required to give us a notice under the Financial Markets Conduct Act 2013), we will 
have no notice of these real-time changes.  We regularly undertake analysis on our share register, 
via a third party.  This analysis takes around a fortnight to complete and gives us a picture of our 
beneficial shareholders (not only nominee holders) at a given point in time but, because Contact 
shares are being bought and sold every day, the results will already be out-of-date by the time we 
receive them. The analysis also includes a restriction on the minimum holding of shares analysed 
(Contact only analyses the register to identify holders over 50,000) because it is not cost-effective 
(or practical) for us to individually analyse all shareholders.  Accordingly, we have no way of 
knowing the precise percentage of our shares that are beneficially held off-shore at any particular 
point in time and we have no control over when and how it changes. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

Contact has concerns on the potential effects of the options and specific concerns about how 
option 1 and option 3 would work in practice.   

Option 1 moves the threshold to qualify as an overseas person from 25% to 49% and has the 
potential to capture many companies who have less than 49% overseas ownership.  This requires 
an issuer to know the percentage of its shares that are beneficially held off-shore.  For the reasons 
set out above, an issuer does not know this information in real-time and changes in the proportion 
of overseas ownership are outside of an issuers’ control.   

Option 1 is likely to result in issuers who are close to, but have not reached, the 49% threshold still 
obtaining consent to ensure that they do not inadvertently breach the Act in case their shareholding 
was to change.  For example, Contact currently has approximately 35% overseas ownership 
however, around a year ago, the proportion of overseas ownership was approximately 45% and in 
October 2017 there was 50% overseas ownership.  It is entirely possible that the proportion of 
overseas ownership may be over 49% at some time in the future.  Given the length of time taken by 
the OIO to consider an application for consent under the Act, it is entirely possible that the 
percentage of overseas ownership will change during that time. 

Option 3 moves the threshold to over49% so we have similar concerns to option 1.  In addition, 
option 3 requires an assessment of whether the economic returns flow to overseas persons, which 
is difficult to assess in practice.  For a company like Contact with a large number of shareholders it 
is prohibitively expensive to analyse every shareholder.  If such analysis was required, it should be 
limited to shareholders who hold at least a certain proportion of shares. 

[
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Do you think the right reform options (pp. 32 – 35) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

Contact considers all of the options proposed are an improvement over the current law, however 
prefers an alternative approach.   

Contact preferred Alternative Option - Our preferred approach would be for companies 
incorporated in New Zealand and listed on the NZX to be excluded from the definition of “overseas 
person” if no one “overseas person” holds more than 25% of the shares in the NZ listed company.  
This 25% threshold test is clear and easy to apply.  It ensures that any transactions where a degree 
of control rests with an overseas person are still subject to the Act, while avoiding transactional 
delays and significantly reducing compliance costs for many NZ listed issuers. 

Of the four options proposed, our preference is option 2. Option 2 requires an issuer to consider 
“substantial holdings” which will be known to the company because a substantial product holder 
notice will have been filed by the shareholder in accordance with the requirements of the Financial 
Markets Conduct Act 2013.   

Contact recommends option 4, which provides for an exemption from the Act, should also be 
available (to support all options) to address situations where the requirements of option 2 are not 
met but that the issuer is clearly a New Zealand company. 

 

Have the right requirements (pp. 34 – 35) been identified for the exemption in Option 4? 

• if not, what requirements, or additional requirements, do you think should be included? 

Determining whether at least 51%of a listed company is owned by New Zealanders can be 
problematic, for the reasons outlined above.   

We consider that it would be a more appropriate requirement for Option 4 to require an entity to 
demonstrate either that at least 51%is owned by New Zealanders or that overseas “substantial 
holders” do not hold more than 25% of the shares.   
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