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Reform of the Overseas Investment Act 
2005: Facilitating productive investment 
that supports New Zealanders’ wellbeing 
Submission Form 
Details of submitter 
For individuals 

Name: David G Boswell 

Contact number: 

Contact email: 

Region/country: Auckland 

 

I was a Corporate/Commercial Partner at Bell Gully, Auckland, between 1987 and 2014. During this 
period, I advised on a number of transactions requiring consent under the Overseas Investment Act 
(“OI Act”). 

 

 

Responses to consultation questions 
1. Sensitive adjoining land (p. 20) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Yes, there is a problem. 
Yes, the paper has described it accurately. 
I acted on a number of transactions that required OI Act sensitive land consent only because land 
that was being purchased adjoined one category of Table 2 land. In no case was there any 
conservation, access or environmental issue. The requirements, delays, costs and process 
involved caused the overseas purchaser a lot of frustration, uncertainty and inconvenience. 
 

 

 

[23]

[23]
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Do you think the right reform options (pp. 22 – 23) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

Yes, I think that the right reform options have been identified. 
 
I prefer Option 1. While Option 2 is an improvement it still retains most of the complexity that results 
from screening and also still captures a wide range of transactions, for very little benefit. 
 
The OI Act regime is complicated and has damaged New Zealand’s international reputation.  Any 
amendments to the OI Act that can be made that reduce its complexity with little detrimental effect 
should be made.  
 
Irrespective of which option is adopted, for those applications that require consent only because 
land that is being purchased adjoins one or more categories of Table 2 land, the applicant should 
only be screened for matters relevant to the Table 2 risks. They should not be treated the same as 
applicants needing a sensitive land consent on other grounds, as is currently the case.  
  

 

If the section 37 list were removed, should any of the types of land currently captured by it be retained 
in Table 2? (p. 23) 

• If so, which types and why? 

Yes. I would retain national parks and reserves managed by Iwi following Treaty of Waitangi 
settlements but only if located on non-urban land. 
 
For other categories public access should be in existence or, if not, easily obtained, and other 
issues such as environmental can be managed by other legislation. 
 
Iwi reserves on non-urban land is included because access might not be available when the 
reserves are established. It is limited to non-urban land because other reserves should have 
access and if not, it should be relatively easy to obtain. 
 

 

 

 

4. Definition of overseas person as it applies to bodies corporates (p. 31) 
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Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Yes.  The paper has described it accurately. 

 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

All options, to a greater or lesser extent, improve the position.  

While the issues faced by listed companies are, in part, different from non-listed entities, as listed 
companies only make up a small percentage of the effected entities, changes should be made to 
benefit both groups. This will reduce the compliance work- load for the Overseas Investment Office 
(“OIO”) and benefit the wider business community. 

 

Do you think the right reform options (pp. 32 – 35) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

Each of the options still result in high compliance costs and ongoing checking of share registers.  

The best way to remove or materially reduce this is to limit the test to one of “control”. In that case, 
for listed companies, it would apply to an overseas person that is a body corporate with a primary 
listing on the NZX  where an overseas person (or an associate) has a 25% or more ownership or 
controlling interest in that company and has obtained the necessary consent to acquire that interest 
under the OI Act. 

The 25% threshold is consistent with “control” under the Takeovers Act.  

The current legislation is very detrimental for effected companies. They are required to make 
agreements conditional on consent under the OI Act for transactions governed by this legislation. 
This can place them at a competitive disadvantage. Compliance costs are high especially for listed 
companies and because it is difficult for them to monitor the identity of shareholders on their 
register, it increases uncertainty and the time needed to ensure ongoing compliance.  

Of the stated options I would prefer options 3 and 4. 

 

Have the right requirements (pp. 34 – 35) been identified for the exemption in Option 4? 
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• if not, what requirements, or additional requirements, do you think should be included? 

 Yes, the right requirements have been identified for the exemption.       

 

 

8. Assessing investors’ character and capacity (p. 51) 

Do you agree that there is a problem, and i 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened 

• if not, do you support the existing arrangements. If so, why? 

Yes, I agree that there is a problem but there is another problem that should also be considered.  

The problem is that the definition of IWCs results in it including the directors of very large overseas 
companies, including listed companies, irrespective of the size of the New Zealand transaction. 

 In the context of the purpose of the OI Act and the relatively small size of some New Zealand 
transactions, the requirement to provide the information can be seen by these people as 
unreasonable and very inconvenient. 

  I acted on providing OI Act advice on a substantial international acquisition by a very large U.S. 
listed company in which the target, also an overseas company, had a relatively small New Zealand 
subsidiary. The IWCs included the directors of the acquirer (the large U.S. listed parent company).  

These directors had to provide the required information and pass the relevant tests. The need to 
provide the information annoyed the directors.  It was very difficult to obtain it, not because the 
directors did not want to comply.  There were a large number of them, they were difficult to contact 
as some were always travelling, and it was difficult for them to get the necessary information. 

 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

All of the options are improvements. 
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Do you think the right reform options (pp. 56 – 57) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

I think the right reform options have been identified except for the issue I have identified above. 
This problem might be addressed by substituting a Corporate Character test for the listed company 
in place of the test of the directors.  For this to work the Corporate Character test would need to be  
very prescriptive and use, as evidence, the company’s compliance with legislation in its own 
country. 

Option 3 is preferred. It identifies relevant requirements including legislation. 

 

What types of allegation relating to potential criminal or civil offences do you think should be included 
in Option 2, if adopted, and why? 

Include the same as set down for Option 3 but with the amendment set down below. 

 
What factors do you think should be included in the bright-line test in Option 3, if adopted, and why? 

All of the listed factors should be included except the one involving adverse findings from a security 
agent. This is too vague.  The other criteria would be sufficient.   

 
9. Screening the impacts of investment (p. 60) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Yes, there is a problem.  

Yes, the paper has described it accurately. 

 Because of the number, nature and scope of the 21 economic, environmental, and cultural factors, 
in transactions involving sensitive land, in my experience: 

1. It was often difficult and very time consuming to prepare an application. In large, and 
complex acquisitions, sometimes the purchaser did not have all of the necessary 
information. Often substantial additional work was required to get it. 
 

2. It was never clear what information was needed for the Ministers to be convinced that the 
application satisfied the criteria.  Irrespective of what was included in the application you 
could never advise a client with any certainty if the application would be approved. This 
uncertainty is highlighted by the recent decision involving OceanGold where two Ministers 
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came up with two different decisions for wildly different reasons. This illustrates the 
uncertainty and why applications need to be comprehensive. It substantially increases the 
cost and time involved in preparing applications. 

  

 

 

 

 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

  I generally agree with the analysis of the potential effects of the options including Tables 15 & 16 . 

My other comments are below; 

Option 1. It does nothing to address the known problems. 

Option 2. 

1. This is my preferred option. It reduces some of the uncertainty.  However, it still leaves 
unresolved, most of the problems and issues inherent in the “public benefit” test. While it is 
the best option I would rather a different test altogether is adopted as outlined below. 
  

2. I agree with the simplified “benefit to New Zealand” test and the adoption of the substantial 
harm test for both sensitive land and significant business applications.  The substantial 
harm test is necessary to protect New Zealand’s interests. 
 

  While I agree with the concept of a “national interest” test, I don’t agree with the “national interest ” 
test. being used to set the threshold that an applicant for consent must meet. 

While a “national interest” test may add some uncertainty when compared to the “benefit to New 
Zealand “ test with set criteria, it does have benefits including: 

1 It allows Ministers to take “risks” into account; 
2 It is flexible in that changes, including changes in technology, and Government policy can 

be accommodated without changing the legislation. 

Any ‘benefit to New Zealand” test, including the current one in the OI Act, has inherent in it 
uncertainty. Ministers are always required to exercise judgment. Having longer or shorter lists of 
criteria do not materially change this position. As set down above, in the OceanGold case, 
Ministers can and do form different views. 

I strongly support a “national interest test“  but only as grounds for  Ministers refusing consent.  
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That is, applications under the OI Act should be able to proceed unless the Ministers decide that 
the proposal is not in the “national interest”. A very different starting point. 

 The starting point should be, overseas investment in New Zealand is a privilege but that it is 
recognised as being beneficial and to be encouraged unless it is against the “national interest”. 
(The Australian approach). 

 This alternative should substantially reduce the time taken to obtain clearance and also reduce 
compliance cost for most applicants,  

It is disappointing this option was not put forward as an alternative. While it is not perfect it deals 
with many of the problems identified in the application of the OI Act. 

While the “benefit to New Zealand” test is retained, consent will always take a long time to obtain, 
applications will be complex and compliance costs will remain high, 

 A different approach is needed for the Government’s objectives to be achieved. 

 

Option 3. The retention of a “benefit to New Zealand” test and the addition of the “national interest 
test’ just adds to the existing complexity and uncertainty. 

Option 4 The use of a “national interest” test on its own just replaces the uncertainty of the “benefit 
to New Zealand” test with more uncertainty and cost. 

Option 5.  This should be adopted. It is necessary to protect New Zealand’s interests. Transactions 
under the OI Act thresholds can still be detrimental to New Zealand’s interests. For example, it may 
be detrimental for a particular “overseas person” to acquire New Zealand radio spectrum. Unless its 
value exceeds the monetary thresholds or sensitive land is involved no consent is required. 

 I support a voluntary notification approach. It should reduce the amount of work for the OIO and 
remove the need for applications where it is clearly unnecessary. Voluntary notification is used 
successfully for acquisitions under the Commerce Act. 

Sub Option B. I support this option. This reduces guess work, uncertainty and cost.  The need for a 
counterfactual is inherent in the “benefit to New Zealand’ test.If this test is to be retained it should 
be made as easy as possible to apply. 

 

On compliance costs, Option 2 may be neutral. Options 3 & 4 will increase costs. However, it does 
depend on any cost saving resulting from the reduction/simplification of the criteria.       
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Do you think the right reform options (pp. 67 – 76) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

No, not all of the important options have not been considered. 

I strongly support a “national interest test“  but only as grounds for refusing consent. See 
discussion above. 

 

Do you think the Act should expressly enable decision makers to consider any negative effects of a 
proposed investment, as described in Option 1? Why/Why not? 

Yes. The OI Act should expressly enable decision makers to consider any negative effects. I agree 
that New Zealand needs to protect its interests in the manner suggested. 

 

Do you think the right risks have been identified in the definition of substantial harm in Option 2, and: 

• if so, why do you think this? 

• if not, which other risks do you suggest and why? 

Yes, I agree the right risks have been identified. However, I would not narrow the scope of “threats 
to essential security interests” to events during a time of war or armed conflict or any other 
emergency in international relations”. These risks could arise at any time. 

 

Do you think the right factors have been identified in the simplified benefit to New Zealand test in 
Options 2 and 3, and: 

• if so, why do you think this? 

• if not, which other factors do you suggest and why? 

I am in favour of simplification but not if it makes it harder for some applicants to obtain consent. By 
simplifying applications, relevant grounds of possible benefit have been removed. This may make it 
harder for some applicants to get consent.  

To encourage a more targeted approach and to avoid the same benefit being claimed as satisfying  
a number of different criteria, it may be better to have no list of criteria. Instead of a list of criteria 
there could be a general list such as:” Economic, Environmental, and Social“  factors. Applicants 
could be left to decide what to submit to support their applications. 

 This would leave it to the applicant to make a case focusing on their strengths. 
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Do you agree that the ‘substantial and identifiable benefit’ threshold for non-urban land over five 
hectares should be removed from the simplified benefit to New Zealand test in Options 2 and 3? 
Why/Why not: 

Yes. I agree that the ‘substantial and identifiable benefit’ threshold for non-urban land over five 
hectares should be removed from the simplified benefit to New Zealand test in Options 2 and 3. 

 All benefits should be identifiable. To the extent they are not I assume that will be reflected in the 
weight given to them by the OIO. Further, in any application, I assume that a substantial benefit 
would be given more weight by the OIO than an unsubstantial benefit. 

 
Do you think the right industries have been identified as industries of strategic importance in Option 3, 
and: 

• if so, why do you think this? 

• if not, which other industries do you suggest and why? 

 Yes, I think the right industries have been identified as industries of strategic importance. The right 
given to Ministers to call in transactions does assist to plug any gaps. However, Ministers need to 
know about transactions before they can call them. For example, they may not know about the 
purchase of non-sensitive land next to a military facility unless it is also a significant business 
transaction. 

 
If a national security and public order call-in power were adopted (as proposed under Option 5), do 
you have a view on: 

• which agency or agencies should be responsible for assessing prospective transactions (for 
example, the OIO, security agencies or an alternative) and, if so, why do you think this? 

• how the government could become aware of transactions that could be called in for screening 
(that is, a compulsory, voluntary or combined approach, or another option entirely) and, if so, why 
do you think this? 

• which Minister should be responsible for making decisions under this test and, if so, why do you 
think this? 

• whether the responsible Minister (whoever that should be) should have to consult other Ministers 
before denying consent to a transaction using this power and, if so, which Ministers and why do 
you think this? 

I think it should not be the OIO. They have more than enough work to do.  

If there is another Government agency with some expertise in the area they should do it. If there is 
no such organisation, then another specialist authority should be established. 
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10. Water extraction and the Act (p. 82) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

 Yes, there is a problem and it is described accurately. 

 

Do you think the right reform options (p. 83) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

No. Water is a very important New Zealand asset and needs some oversight under the OI Act. This 
is a different issue from the matters considered under the Resource Management Act .(RMA). I 
don’t see any duplication if the OIO is also involved. 

 I understand two of the main issues relating to water extraction/exporting relate to the use made of 
the water e.g. bottling, irrigation etc and who can acquire it. The RMA may deal with the first 
question but not the second. I understand a water consent issued under the RMA is freely 
transferable.  

  Currently, for the OI Act to apply to the extraction or use of water, the water needs to be part of a 
transaction involving sensitive land or significant business assets. 

 For the OI Act to be effective in regulating the extraction or use of water by overseas persons it 
needs to regulate the acquisition by overseas persons of a right to extract water.  

This right to extract water could be acquired by the acquisition of a new or an existing water 
consent under the RMA. If the OI Act applied to such an acquisition, the OI Act could be amended 
so that the application is treated like an application to acquire “sensitive land”. Alternatively, a 
separate regime for the acquisition of water consents could be established. 

I prefer Option 2. The focus should be on extraction not on use. A focus on use is too narrow. 
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11. Tax and the Act (p. 85) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

No I do not agree that there is a problem.  

I want all people in New Zealand to pay their fair share of New Zealand tax. I am aware from the 
news media that some large multi-nationals in New Zealand do not pay their fair share. However, I 
have not learnt that these people had obtained approval under the OI Act to purchase sensitive 
land or significant business assets. 

 Tax avoidance is very difficult to define and also to identify in practice.  

If any person in New Zealand does not comply with New Zealand tax law that is an issue for the 
Inland Revenue Department.  

I believe the OIO should not get involved in screening for or considering tax avoidance.  It is a 
vague concept and requires specialist knowledge. 

I do support the existing arrangements. However, I do think that applicants should disclose if they 
have been convicted of breaches of the relevant tax legislation. 

 

 

 

12. Māori cultural values and the Act (p. 88) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Yes, I believe that paper described it accurately. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

I agree with the analysis in Table 19. 
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Do you think the right reform options (p. 89) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

Yes, I believe that right reform options have been identified. 

I support Option 2. It clarifies the breath of the review and, if anything, increases certainty. 

 

 

 

   13. Special land provisions (p. 91) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Yes, I agree that there is a problem, 

Yes, I think that has the paper described it accurately. 

I acted for the vendor on two transactions involving the sale of very large areas of forest land in 
both the North and South Islands. These included several sections of special land next to 
commercial forests usually in remote areas. In summary, the vendor offered each parcel of special 
land to the Crown for free and the sale agreement required the purchaser to implement the process 
with the Crown. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

 I believe that all of the Options are very necessary and should be implemented to make the special 
land arrangement workable. Option 3 needs some refinement to avoid parties in some transactions 
incurring unreasonable costs, uncertainty and delays for very little public benefit. 

 Some special land, usually beds of rivers, are located in very remote areas with no public access 
and many kilometres from public roads. They may be and often are located next to commercial 
forests. Reasonable and safe public access would be very difficult and time consuming to identify 
and expensive to establish (involving legal and establishment costs). Once established who would 
maintain the access and pay for its maintenance? If it is located next to a commercial forest it 
raises Health & Safety issues/responsibilities that add to the complexity and cost. 

 There is also the question of how many members of the public are likely to ever want to access the 
special land?  I am a keen trout fisherman who fishes in remote areas but even I question if all of 
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the complexities and cost surrounding the application of the special land regime in the situation I 
have described can be justified. 

 

Do you think the right reform options (p. 93) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

I think the right reform options have been identified, 

As stated above I believe that all of the Options are very necessary and should be implemented to 
make the special land arrangement workable but with amendments to Option 3 to deal with the 
issues raised above. 

 

14.  Farmland advertising (p. 95) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Yes, I agree that there is a problem. 

Yes, the paper described it accurately 

Do you think the right reform options (p. 96) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

Yes, I think that the right reform options have been identified, 

I strongly prefer Option 2. 

The current regime does not require the vendor to sell the land to a New Zealand buyer. 
Irrespective of how it is advertised, overseas persons need consent under the OI Act.to purchase 
the land. 

The seller is motivated to get the best price so should act to achieve this objective. 

The current regime and Option 1 do not alter these facts. 

Option 1 will increase the workload and operating cost for the OIO and also for New Zealand 
vendors. The OIO resources should be employed to deal with more important matters. 

I see no benefit in continuing the regime. 
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15. Timeframes for decisions (p. 98) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Yes, there is a problem. 

Yes, the paper described it accurately. 

 

 

Do you have any comment on the potential effects of the options and sub-options? Are you able to 
quantify potential effects on compliance costs? 

All options are improvements. 

 

 

Do you think the right reform options and sub-options (pp. 99 – 100) have been identified, and: 

• if so, which of the options and sub-options identified do you prefer and why? 

• if not, what alternative option and/or sub-option would you support and why? 

The right reform options and sub-options for the “benefit to New Zealand “ test have been 
identified. 

 As stated above I don’t agree with this test. We should apply the “good investor” test and abandon 
the” benefit to New Zealand “and adopt a test similar to the Australian “national interest” test. If we 
did this the preparation and turn-around times would be materially reduced. 

Of the options presented, I prefer Option 2 and Sub Option B. They provide the best balance 
between incentivising both the applicant and the OIO to discharge their obligations in a timely 
fashion. 

 

 

 

 

What do you consider to be the appropriate timeframes and why? 

Timeframes directly reflect a number of factors including the structure/complexity of the regime, the 
quality of the applications and the resourcing of the OIO.  
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A different approach to the test; ie, applications can proceed unless declined and using a simplified 
application form would substantially reduce the time needed. If this approach was adopted, I would 
expect the vast majority of transactions would proceed within 30 calendar days. 

Without a different approach, the timeframes included in the Options are reasonable. 

 

 

Do you agree that consent should be deemed granted if no decision is made within the prescribed 
time period and, if so, why do you think that? 

Yes, I do agree that consent should be deemed granted if no decision is made within the 
prescribed time period.  

This will keep the OIO focusing on the need to quickly process the applications.         

 

 

Experience with the Overseas Investment Office 
If you have any feedback on your operational experience with the Overseas Investment Office, please 
share it with us below so they can use it in their continuous improvement programme: 

I have had no direct contact with the OIO since 2014 when I stepped down as a Bell Gully Partner. 

During my 27 years as a Partner I dealt with a number of OIO employees. I always found them very 
helpful, positive and constructive.  

They operate in a very difficult environment. They interpret and apply poorly conceived legislation 
under pressure from several sources including applicants, their advisers and Ministers with the 
media always ready to pass judgement. Their decisions and performance is discussed in 
Parliament and their decisions can also be tested in Court. 

One of the many benefits of implementing the amendments to the OI Act referred to in my 
submission is that it should make the legislation easier for the OIO to apply. 

 

I  
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Other comments on the regime? 
If you have any other comments on New Zealand’s overseas investment regime, please share them 
with us below: 

 
  One area that has the potential to assist in materially improving the effective operation of the OI 
Act and in achieving the Government’s objectives is the use of exemptions.  
 
Even after improvements are made to the OI Act there will always be transactions that are 
unintentionally caught by the legislation or for other reasons justify urgent treatment.  At present 
when this happens, it is usually just as quick and sometimes even quicker to apply for consent than 
it is to apply for an exemption. 
 
Everyone would benefit from a revamped improved streamlined process for exemptions. 
. 
I am very pleased that the Government  decided to amend the OI Act.  I agree with the 
Government’s objectives. 

The damage the OI Act is causing to New Zealand’s international business reputation should not 
be underestimated. 

I would like to see a full discussion on abandoning the “benefit to New Zealand” test and replacing 
it with a “national Interest” test.   Such a test should, for most applicants, substantially reduce the 
cost, reduce the time taken to obtain consent and provide more certainty. 
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