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Summary 

This submission outlines my main concerns about overseas investment in New Zealand.  It 
illustrates these by reference to the primary purpose of companies that exclude society’s 
wellbeing, and with case studies involving Pike River Mine; the Tiwai Pint Aluminium 
Smelter; and Tui and Martha Mines.  
 
From this anaylsis I make five recommendations. 
 
Concerns 
 
My main concerns are 
 that overseas investment does not adequately take into account New Zealand’s 

wellbeing, and in particular, our environmental wellbeing; 
 
 that where there are failures to take into account an overseas investor’s 

responsibilities towards the environment, there are inadequate means to hold 
companies and directors to account, and to enforce steps to remedy the hurt and 
damage;  

 
 that many overseas investments and investors do not take into account the threats to 

environmental degradation, particularly through climate change, and many actively 
work to counter efforts to educate the public and against government measures that 
address these issues. 

 
Recommendations 

 
1) that overseas investment be required to meet strict environmental standards that 

ensure they care for the environment rather than destroying it; 
 

2) that companies investing in New Zealand produce an annual report describing their 
negative impact on the environment, and the steps they are taking to reduce it their 
ecological footprint, using valid measures of environmental and social responsibility; 

 
3) that the directors of overseas companies be personally held accountable for any 

environmental degradation, in a similar way that they are held accountable for health 
and safety requirements 1 ; 

 
4) that companies and directors be required to place a bond for rehabilitation of the 

environment.  If this is to be delegated to local authorities, procedures for the 
estimation of that damage be put into place so that realistic levels of bonds are 
established.  This requirement should not only be for mining operations, but all 

                                                           
1 This should also apply to New Zealand investors. 

[23]
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resource operations. It would cover all  with significant potential of environment 
abuse, including climate warming, water supplies, atmospheric and water-born 
toxins, and species loss. 

 
5) that individuals or companies or their subsidiaries that have actively campaigned 

against 1) above be refused investment rights in New Zealand. 
 
Primary Purpose of Companies and the Abuse of the Environment 2 
 
The Primary Duty 
The primary duty of company directors is to act in the best interest of the company.  The 
current laws originated in Britain when the concept of a limited liability company was 
enshined in the Companies Act 1862.  Directors of a company have principal regard to the 
interests of shareholders and the shareholders or owners are legally separate from the 
corporation itself so cannot be liable for all the debts of that entity. 
 
Directors need to consider the interest of their shareholders within the rules of their legal 
constitutions, and the laws in regard to some stakeholders such as workers and the 
environment.  The areas for workers include their wage levels (minimum wage) and health 
and safety matters.  Companies need to follow laws in regard to such matters as building 
codes and pollution.  
 
The most obvious example of company interest being in conflict with society’s interests is the 
oil industry.  From the late 1950’s and 1960’s Humble Oil (which became Exxon Mobil) knew 
about the threat of climate warming and the significant contribution of that threat by fossil 
fuels 3. Between 1979 and 1983 The American Petroleum Institute together with the USA's 
largest oil companies ran a task force to monitor and share climate research, indicating that 
the oil industry, not just Exxon alone, was aware of its possible impact on the world's climate 
far earlier than previously acknowledged.  The group's members included senior scientists 
and engineers from nearly every major U.S. and multinational oil and gas company, 
including Exxon, Mobil, Amoco, Phillips, Texaco, Shell, Sunoco, Sohio as well as Standard 
Oil of California and Gulf Oil, the predecessors to Chevron, according to internal documents 
obtained by InsideClimate News and interviews with the task force's former director 4.   
 
It was recently reported that ExxonMobil plans to pump 25% more oil and gas in 2025 than 
in 2017. If the rest of the industry pursues even modest growth, the consequence for the 
climate could be disastrous.  The Economist Leader states that ExxonMobil shows that the 
market cannot solve climate change by itself. Muscular government action is needed 5.  
 
In New Zealand when the fifth Labour Government (1999-2008) talked about introducing a 
carbon tax, business groups commissioned a report that estimated it would cost about $1 
billion or 1% of GDP. Business leaders such as Liddell from Carter Holt Harvey, Norgate 
from Fonterra and McDonald from Tiwai Point Smelter, campaigned to persuade public 
opinion against a tax 6.  
 

                                                           
2 The material is based on a fuller essay Organisational Fit for Purpose, available at  
http://a-resilient-world.blogspot.com/2018/05/ 
3 https://www.greenpeace.org/usa/global-warming/exxon-and-the-oil-industry-knew-about-climate-
change/exxons-climate-denial-history-a-timeline/ 
4 https://insideclimatenews.org/content/Exxon-The-Road-Not-Taken 
5 The Economist.  Feb 9, 2019.  
6 Hot Air. Film Documentary. Available at https://www.nzonscreen.com/title/hot-air-2014 

http://a-resilient-world.blogspot.com/2018/05/
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This behaviour has, at the very least,  certainly impeded an ordered transition to a world that 
is free of the threats from climate change at the very least, and at worst has brought about a 
future world without the human species 7.  
 
Stakeholders 
Is it possible to make it compulsory for companies to consider all their stakeholders?  
Stakeholders have been defined as individuals and entities who may be affected by 
business, and who may, in turn, bring influence to bear upon it.  Important direct 
stakeholders include investors, employees, customers, suppliers, and the local community 
where the firm is based and trades 8.  There is no legal obligation in company legislation in 
New Zealand to observe the interests of stakeholders. 
 
In the UK (s 172 Companies Act 2006) there has been an attempt to maintain shareholder 
primacy at the same time as requiring directors to consider stakeholder interests.  The law 
there states:  
A director of a company must act in the way he considers, in good faith, would be most likely 
to promote the success of the company for the benefit of its members as a whole, in doing 
so have regard (amongst other matters) to – 

a) the likely consequences of any decision in the long term, 
b) the interests of the company’s employees, 
c) the need to foster the company’s business relationships with suppliers, customers, 
and others, 
d) the impact of the company’s operations on the community and the environment, 
e) the desirability of the company maintaining a reputation for high standards of 
business conduct, and 
f) the need to act fairly as between members of the company. 

 
There is no compulsion required.  The legal opinion of Watts, Campbell and Hare in their 
book Company Law in NZ 9, is that to make this mandatory would put the judiciary in an 
impossible position of choosing between the relevant stakeholders. They do not elaborate 
too much on this, but if one considers the wide range of stakeholders that are involved in a 
business operation, and the numerous value judgements entailed, it would not be an 
envious position to be a mediator between contentious parties.  
 
Liability of Directors 
In a limited company, shareholders are not normally liable for payment beyond their invested 
capital.  Are there any circumstances where there is legal redress?   What requirements are 
there to require persons connected with the company to pay compensation to the company?   
Under s 301(1) of the Companies Act, the court has the power to enforce payment when it 
appears that a person has misapplied, retained, or become liable or accountable for money 
or property of the company, or has been guilty of any negligence, default or breach of duty or 
trust in relation to the company 10.  This power arises on liquidation.  However, this does not 
appear to have been very widely applied. 
 
Three recent examples in New Zealand illustrate the inadequate legal responses for the 
failure of company directors and senior management to govern responsibly, and the third 
example concerns the adequacy of bonds required for rehabilitation.  The first involves Pike 
River Mine; the second deals with waste from the Tiwai Pint Aluminium Smelter; and the 
third involves Tui and Martha Mines. 

                                                           
7 Hamilton, C. 2010.  Requiem for a species. EarthScan 
8 Wheeler, D & Sillanpää. 1997. The Stakeholder Corporation.   Pitman 
9 Watts, P, Campbell N, Hare C. 2016 Company Law in NZ 2nd edition LexisNexis NZ  
10 Schenone , S and I Drinkovic. 2016.  Duties and responsibilities of directors and company 
secretaries in New Zealand. Wolters Kluwer, CCH New Zealand . Edition 5. 
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Pike River Mine 
After the Royal Commission the in-seam drilling contractor Valley Longwall International 
pleaded guilty and was fined just under $50,000; Whittall, the General Manager of Pike River 
Mine pleaded not guilty; and the company, then in receivership, did not even make an 
appearance to plead.  District Court Judge Farish found against the company, citing “a 
systematic failure of the company to implement and audit its own (inadequate) safety plans 
and procedures”. She ordered the company pay $3.4 million in reparation to the victims’ 
families, and imposed a fine of $760,000 for multiple breaches of the law – well aware that 
any punishment she handed down to the company would be all but meaningless, given the 
company’s limited funds and that it owed a number of creditors 11.   
 
The only person considered for prosecution was Peter Whittal. The Ministry of Business, 
Innovation and Employment announced that it had dropped all 12 charges against him. 
Details emerged that one of the factors that had led to MBIE dropping the charges was a 
deal by which the $3.4 million in compensation owed to the families would be paid by the 
directors’ insurance.  MBIE says that Whittall’s offer was a relatively minor factor in their 
decision to withdraw the charges. Macfie says MBIE was advised that there was sufficient 
evidence to possibly get a conviction, but that it failed to meet the “public interest” test, which 
factors in the severity of the sentence if a guilty verdict is reached. In this case, the most 
likely outcome would have been a relatively light financial fine and no custodial sentence. 
The fact that relatively minor charges carrying a light sentence had been laid against Whittall 
became a perverse justification for dropping the changes. 
 
Since then, there are now requirements for directors and officers to show due diligence for 
health and safety requirements.  The institute of Directors and Worksafe New Zealand state  
 directors and other officers will be personally liable if they breach their due diligence 

duty; 
 the maximum penalty for a serious breach of the due diligence duty is imprisonment 

for up to 5 years and/or a fine of up to $600,000.  
 insurance cannot be used to pay fines under HSWA6 12. 

 
While this is an improvement in accountability for health and safety matters, it does not 
extend to the health and care of the environment.  
 
Tiwai Point Aluminium Smelter 
Taha Asia Pacific, owned from Bahrain, had a contract with New Zealand Aluminium 
Smelters to take dross syphoned off from the main smelting operation. In August 2018 it 
went into liquidation. A deal was made to share the $4 million cost of cleaning up the waste: 
the smelter and the government will pay three quarters of the cost, and the four Southland 
councils and four landowners will cover the rest. Environment Minister David Parker said the 
government decided to pay a share of the clean up cost rather than spend it on legal fees.  
"I'd have to say this should never be able to happen again and if it ever did arise again I 
would be expecting the Crown to be suing those responsible rather than contributing to the 
cost of removal of this substance 13.  The primary responsibility for the waste should rest 
with the smelter, Mr Parker said. 

                                                           
11 White, D. May 2014. No consequence after Pike River. http://thewireless.co.nz/articles/no-
consequence-at-pike-river 
12 Institute of Directors and Worksafe New Zealand.  2016.  Health and Safety Guide:  Good 
Governance for Directors.  
https://www.iod.org.nz/Portals/0/Governance%20resources/Health%20and%20Safety%20Guide_Goo
d%20Governance%20for%20Directors.pdf 
13 Heron, M.  March 20 2018.  Govt issues warning to smelters over toxic waste.   
https://www.radionz.co.nz/news/political/352885/govt-issues-warning-to-smelters-over-toxic-waste 
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Tui and Martha Mines 
The Waihi Gold Mines are required to fund a bond for rehabilitation.  There is some $43.535 
million dollars held associated with the rehabilitation aspect of the Waihi Gold mines.  The 
bonds are all held in favour of the Waikato Regional Council and Hauraki District Council 
and are reviewed on an annual basis.  This review process is undertaken in conjunction with 
the Hauraki District Council. The bond process is determined by the consent conditions and 
in simple terms the process is that the Company provides a rehabilitation report each year 
detailing the works that have occurred over the past year and those that are proposed for the 
next year and the works required to rehabilitate the site.  The report is reviewed by the 
independent peer reviewers associated with the site and any other experts deemed 
necessary by the Councils depending on the nature of the forthcoming works 14. 
  
Yet there is significant doubt about whether the amount is sufficient.   In 2007, 5000 kg of 
heavy metals – zinc, iron, manganese and 100 kg of arsenic, cadmium, and lead was 
released from the Tui mine.  The Tui and Tunakohoia streams which flow into the Waihou 
River, and from there into the Firth of Thames, are totally devoid of fish and invertebrate life 
and are unsafe for humans.  This annual dose of contamination is likely to have been 
occurring at similar levels since the Tui mine closed in 1973.  Heavy metals are continuously 
released into the waterways from approximately 135,000 tonnes of mine waste (tailings) and 
two small mining tunnels. 
 
The alarming extent of the mining pollution is revealed in a March 2010 Assessment of 
Environmental Effects.  Plans are being prepared to clean up the Tui Mine contamination at 
a cost to taxpayers of approximately $17.5 million, stated Coromandel Watchdog 
spokesperson Denis Tegg.  It is NZ’s most contaminated site.   When you compare Tui’s 
135,000 tonnes of tailings to the current 40 million tonnes of tailings at Waihi’s Martha Mine, 
the potential threat to waterways is a very frightening scenario,” Mr. Tegg said. 
Newmont Waihi Gold’s Martha Mine has generated tailings approximately 300 times larger 
than those at the Tui mine. Using the Tui mine costings as a benchmark, if just 10% of the 
Martha mine tailings required similar remedial work in the future the cost to taxpayers would 
be approximately $500 million 15. 
 
In 2016, the Coromandel Watchdog has also questioned the safety of the tailing dams in the 
case of an earthquake 16 .  The Minister of Energy evaded a response, saying that it was a 
matter for the Waikato Regional Council.   
 
The Threat to our Welbeing from Climate Change 
 
A recent Intergovernmental Panel on Climate Change special report concluded that human 
activity has already caused about a 1.0oC increase in global temperatures compared to pre-
industrial levels. It also states that an increase to 1.5oC will be reached by 2030 if emissions 
continue to be released at the current rate. Pathways limiting global warming to 1.5°C with 
no or limited overshoot would require rapid and far-reaching transitions in energy, land, 
urban and infrastructure (including transport and buildings), and industrial systems 17.  More 
than half the carbon going into the atmosphere by the burining of fossil fuels has occurred 
                                                           
14 Sheryl Roa  Principal Advisor - Consents | Resource Use.  Waikato Regional Council | Te 
Kaunihera ā Rohe o Waikato.  Email response 5 April 2018. 
15 CoromandelWatchdog.  The toxic legacy of a mine. https://watchdog.org.nz/older-news/mulit-
media/true-extent-of-toxic-legacy-from-coromandel-mine/ 

16 Tegg, D. Nov 2016.  How earthquake safe are the mine tailings dams at Waihi?  
https://teggtalk.wordpress.com/2016/11/30/how-earthquake-safe-are-the-mine-tailings-dams-at-waihi/ 
17 IPCC. Global Warming of 1.50C.  Retrieved from 

https://waikatoregion.govt.nz/
https://waikatoregion.govt.nz/
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during the last thirty years 18.  Over the decade 2018 to 2028 there will be a 100 million 
people in extreme poverty due to carbon emissions 19. 
 
In 2016, John Schellnhuber, director of the Potsdam Institute for Climate Impact Research, 
stated that to achieve a 1.5oC by 2025 we will have to have closed down all coal-fired power 
stations across the planet. And by 2030 we will have to get rid of the combustion engine 
entirely. That decarbonisation will not guarantee a rise of no more than 1.5oC, but it will 
give humanity a chance 20. 
 
The above information indicates that the risk of climate warming and its consequences is 
very great, and that the time for avoiding widespread devastation through droughts, floods, 
storms, fires, hurricanes, and extreme weather events is very short.  As David Wallace-Wells 
in The Unihabitable Earth states at the very beginning of his book, “It is worse, much worst, 
than you think” 21. 
 
The IPCC 1.5 Report states that to avoid a 1.50C scenario would require rapid and far-
reaching transitions in energy, land, urban and infrastructure (including transport and 
buildings), and industrial systems.  The chances are very low of fulfilling these changes.  
Schellnhuber’s assessment, that to achieve a 1.5oC target by 2025 we will have to have 
closed down all coal-fired power stations across the planet and by 2030 we will have to get 
rid of the combustion engine entirely, also has a low chance of being realised.  The 
difference between achieving a 1.50C and 20C target is the death of 150 million people.  That 
is the equivalent of 25 holocausts, 3 times the size of the death toll of the Great Leap 
Forward, and twice the number of deaths ocurring in World War 2 22. 
 
Conclusion 
 
The primary purpose of companies is to make a profit, regardless of the impact on human 
and environmental welbeing, unless compelled otherwise.  As the Economist leader states, 
muscular government action is needed.  Unless the Government sets adequate standards, 
companies will not care for their stakeholders in preference to profit. 
 
The examples of Pike River Mine and Tiwai Point Aluminium Smelter demonstrate that 
existing laws are inadequate in bringing the failures of board directors and managers to 
account.  Changes have been made for health and safety matters but not for other aspects.  
 
The example of Tui and Martha Mines raises questions about the adequacy of bonds for 
rehabilitation.  It appears that the bond does not fully ascertain the risks.  More generally, the 
use of bonds for protecting society against risky actions that could seriously damage parts of 
our environment, is worth extending to include such activities as fossil fuel explorations and 
harmful toxin and chemical production.  Bonds should not just be for companies, but a 
requirement for directors and senior management personally.   This should apply to 
overseas directors. 
 
                                                                                                                                                                                     
https://www.ipcc.ch/site/assets/uploads/sites/2/2018/07/SR15_SPM_version_stand_alone_LR.pdf 
18 Carbon Dioxide Information Analysis Center, Oak Ridge National Laboratory. 2017. Global, 
regional and National Fossil Fuel CO2 Emissions. https://doi.org/10.3334/CDIAC/00001_V2017 
19 World Bank Group’s Climate Change and Development Series. 2016. Shock waves: Managing the 
impacts of climate change on poverty.  Washinton DC.  
https://openknowledge.wiorldbank.or/bitstream/handle/10986/22787/9781464806735.pdf 
20 McKie, R. 6 August 2016.  Scientists warn world will miss key climate target. Retrieved from  
https://www.theguardian.com/science/2016/aug/06/global-warming-target-miss-scientists-warn 
21 Wallace-Wells, D. 2019. The Unihabitable Earth. Allen Lane. 
22 Wallace-Wells op cit p28. 
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Recommendations 

  
 

1)  that overseas investment be required to meet strict environmental standards that 
ensure they care for the environment rather than destroying it; 

 
2) that companies investing in New Zealand produce an annual report describing their 

negative impact on the environment, and the steps they are taking to reduce it their 
ecological footprint, using valid measures of environmental and social responsibility; 

 
3) that the directors of overseas companies be personally held accountable for any 

environmental degradation, in a similar way that they are held accountable for health 
and safety requirements 23 ; 

 
4) that companies and directors be required to place a bond for rehabilitation of the 

environment.  If this is to be delegated to local authorities, procedures for the 
estimation of that damage be put into place so that realistic levels of bonds are 
established.  This requirement should not only be for mining operations, but all 
resource operations. It would cover all  with significant potential of environment 
abuse, including climate warming, water supplies, atmospheric and water-born 
toxins, and species loss. 

 
5) that individuals or companies or their subsidiaries that have actively campaigned 

against 1) above be refused investment rights in New Zealand. 
 

                                                           
23 This should also apply to New Zealand investors. 
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