Summary:

Overseas investment
in New Zealand
Facilitating productive investment that
supports New Zealanders’ wellbeing
To grow our economy and lift
productivity we need investment
– both by New Zealanders and
by overseas investors. Overseas
investment is welcomed where it
supports New Zealanders’ wellbeing.

A

Introduction
Overseas investment in New Zealand

Overseas investment can bring benefits such as job creation,
access to international markets, and the introduction of new
technologies and processes that can lift our productivity.

What is the problem with our current
approach?

At the same time, many New Zealanders have a strongly held
view that pastoral, horticultural and residential land should
be sold on a New Zealand, rather than international, market.

Some of the current rules do not seem to allow the government
of the day sufficient discretion to intervene in the national
interest, as can occur in Australia. Conversely, other rules
are overly complex creating uncertainty and delay. We want
to achieve the right balance between the need to restrict
investments that do not benefit New Zealand and the need
to facilitate high-quality investment that can boost our
productivity.

Overseas investment can also generate broader concerns.
Examples include the potential for management or
innovative parts of a business to be moved offshore, or that
overseas ownership or control of certain significant assets
can pose risks to our national interests (for example, critical
infrastructure such as electricity distribution networks).
The rules on overseas investment are set out in the
Overseas Investment Act 2005 and the Overseas Investment
Regulations 2005.

Deciding who can invest in what
Decisions about who can invest in New Zealand, and in
what assets, need to balance the benefits of overseas
investment and potential productivity gains against whether
it is in New Zealand’s long-term interests to allow foreign
ownership or control of sensitive assets. Our current rules
recognise that it is a privilege for overseas people to invest
in sensitive assets and seek to ensure that investment will
be beneficial to New Zealand. If an overseas investor wants
to buy or invest in sensitive assets, they must generally
apply for consent to do so. The Overseas Investment Office
(part of Land Information New Zealand) is responsible for
assessing (screening) these applications for consent, and in
some cases, Ministers make the final decisions on consent.

To enable the benefits that overseas investment can bring to
New Zealand, it is important that the rules allow New Zealand
to attract good investment and are not so burdensome that
they discourage potential investors. Equally important, we need
to ensure that the ownership of, and rights over, assets that are
important to New Zealanders are not compromised or harmed.

Reform of the overseas investment rules –
what’s involved
In 2018, in the first phase of changes, the Government
streamlined the consent process for certain investments
in forestry, but tightened the rules for residential property.
These changes are not being revisited.
The Government is now considering a second phase of rule
changes. The scope of the potential changes in this second
phase is set out in the Terms of Reference. As noted in the
Terms of Reference, this is not a ‘first principles’ reform.
We remain committed to welcoming high quality foreign
direct investment.
This, the second phase, looks at – and seeks your feedback
on – issues relating to the types of assets that are screened,
who is screened, and how the screening process is conducted.
Potentially of most interest are the issues discussed in the
‘how’ section regarding:
• the information we ask about investors to ensure they
are of good character,

Sensitive assets
A New Zealand asset that an overseas person
generally must, under the current rules, obtain
consent to purchase. This broadly includes
sensitive land (such as residential property and
non-urban land over five hectares), significant
business assets (generally those worth at least
$100 million) and fishing quota.
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• how decision-makers might consider the benefits and
risks of an investment in a more holistic way (for example,
whether an investment is in the national interest),
• blocking investments not currently covered by
the rules (such as a transaction involving producing
dual-use technology) where this presents risks to
our national security and/or public order, and
• whether decision-makers should be able to consider
water use and Māori cultural values when assessing
the impact of an investment.

This document provides a summary of those issues
and possible options for improvement. It is based on,
and designed to be read alongside, the consultation
document, which more comprehensively sets out
the different options for possible improvements.
The consultation document also includes a glossary.

What’s your perspective?
This is an important issue and we encourage you to
have your say.
For each of the topics the reform looks at (what
we screen, who we screen, and how we screen)
we would like you to let us know:
• your views on, and experiences of, the problems
identified,

There are several ways you can
provide feedback:
attending a public meeting or hui
completing a written submission and either
emailing it to OverseasInvestment@treasury.
govt.nz or posting it to:
Overseas Investment Act Reform
The Treasury
PO Box 3724
Wellington 6140
The closing date for submissions is
24 May 2019.

• what you think about the potential solutions
identified. Do you have some different ideas
for solutions?

You can find more information about meetings,
hui and this reform on the Treasury’s website:
treasury.govt.nz/overseas-investment-consultation.

• if there are any other issues (within scope of the
Terms of Reference) the reform should consider.

Submissions will be published on the Treasury
website, however you can request confidentiality.
For more information about how we will use your
personal information and submission, including
release of information under the Official Information
Act 1982, see page 3 of the consultation document.
You have the right to access personal information
about you that the Treasury holds and to seek any
corrections.

While this reform is focused on options for legislative
change and consultation is led by the Treasury, you
are welcome to also provide feedback on your
operational experience with the Overseas Investment
Office, which they will be able to use as part of their
continuous improvement programme.

This document provides a general description of the
law and should not be relied on when considering
a transaction that may require consent.

Executive Wing of the New Zealand Parliament Buildings, commonly known as ‘The Beehive’. Photograph by iStock.com/travellinglight
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What should we screen
Purchases of land next to sensitive land,
and leases of sensitive land

An overseas investor must generally get consent before
they buy ‘sensitive land’ in New Zealand. Examples of
sensitive land include residential property, most of our
coastal and offshore islands, public conservation land,
the foreshore or seabed, and lakebeds.
This part of the reform focuses on the extent to which
we screen:
• investments in land that is considered ‘sensitive’ only
because is it next to particular types of land which have
sensitive characteristics (‘sensitive adjoining land’), and
• short-term leases of sensitive land.

Sensitive adjoining land
Overseas investors can require consent for transactions that
involve land that is next to land with sensitive characteristics
(‘sensitive adjoining land’). Examples of such land include
land adjoining foreshore, lakebeds, and certain types
of conservation land. The land that is the subject of the
transaction is deemed sensitive land because the land next
to it has sensitive characteristics. Consent is required when
there is sensitive adjoining land as that land may be impacted
by use of land next to it.
Some stakeholders have told us that the current definition
of sensitive adjoining land seems broader than necessary.
For example, overseas investors may need consent to buy
commercial land in an industrial area because the land is
next to a local recreation reserve, although there may be
public access routes to the reserve that would not be affected
by the proposed purchase. Having to seek consent significantly
increases the time and costs of purchasing such land.
One option for change would be to only screen land adjoining
the foreshore or a lakebed. This would be consistent with the
Resource Management Act’s provisions for the maintenance
and enhancement of public access to and along coastal marine
areas and lakes. In addition, some land adjoining sites that are
significant to Māori would also continue to be screened:
• land that adjoins a Māori reservation, or
• land that adjoins land that includes a wāhi tapu or wāhi
tapu area.
Alternatively, we could narrow the definition of sensitive
adjoining land but continue to screen land adjoining sites
of environmental, cultural or historic significance, and/or
where public access is important.
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This option would exclude most recreation reserves
from screening requirements (except those adjoining
the foreshore or the bed of a lake, and potentially those
managed by the Department of Conservation).
We would like to know what types of sensitive adjoining land
you think the rules should cover, and why. For more information
on the types of sensitive adjoining land currently screened,
see the list in the legislation1 and the list from the Overseas
Investment Office2.

Leases of sensitive land that require
screening
An overseas investor must get consent if they plan to lease
a piece of sensitive land for a period of at least three years
(any rights to renew or extend the lease for longer are counted
as part of the lease period). Leases are included in the rules
because they can last for a long time and can give investors
rights to access and control the land that are similar to the
rights from owning the land.
The problem with the current situation is that the rules
may be encouraging overseas investors to buy land outright
instead of leasing it, because the screening process is the
same. Despite the often short-term nature of leases, these
transactions are subject to the same scrutiny and compliance
costs as higher-sensitivity transactions that involve land leaving
New Zealand ownership or control indefinitely. Because the
costs of obtaining consent to enter a short-term lease are the
same (if not higher), this can encourage overseas investors to
buy land instead of leasing it.
We have developed two options to address these issues:
• increase the minimum lease duration for which
screening is required. For example, instead of leases
of three years or longer, the screening process would
be triggered for leases over ten years, or
• have different rules according to the types of land
being leased, and how long it is being leased for.
For example, non-urban land of five hectares or
more could have a minimum lease duration of ten
years before screening was required, and most other
classes of land a minimum lease duration of 35 years.
We would like to know your view on which lease types should
be screened and why.
You can read more about how we manage sensitive adjoining
land and leases of sensitive land on pages 19 to 27 of the
consultation paper.

1

See the Overseas Investment Act 2005, Schedule 1, Table 2. Available at:
http://www.legislation.govt.nz/act/public/2005/0082/latest/DLM358552.html?search=sw_096be8ed818299e1_letter_25_se&p=1

2

The land listed in Table 2 (see above) also includes land listed by the Overseas Investment Office under section 37 of the Act. This includes land over 0.4 hectares that a regional
plan, district plan or proposed district plan provides is to be used as a reserve, public park, for recreation purposes or an open space, and also includes national parks.
The section 37 list is available at: https://www.linz.govt.nz/file/2161/download?token=ZHVmkDmU

Who should we screen
Drawing the line on the level of control
or ownership that makes a ‘New Zealand company’

This is the most technical part of the reform and is likely to be
of most interest to people and businesses who regularly deal
with the current rules.
An ‘overseas person’ who seeks to invest in sensitive assets
must, in most cases, go through the screening process.
Defining who is an ‘overseas person’ is relatively straightforward
where the investor is an individual. It gets more complicated
when the investor is a business or entity that has multiple
owners (including some who may be New Zealanders or
other New Zealand entities).
We are aware that the current rules sometimes:
• apply to companies that most people would consider
New Zealand companies, and/or
• require screening of transactions where an overseas
investor would not gain a meaningful level of control,
or a change in control, over a sensitive asset.

Where do we draw the line as to what
constitutes a New Zealand owned or
controlled company?
Some of our larger companies are technically ‘overseas
persons’ even though they are majority owned and
controlled by New Zealanders. This means they have to:
• pay significant costs to apply for consent when they
want to invest in New Zealand (which is their main
place of business), and
• apply for consent for each transaction that falls within
the rules (consent is required on a transaction-bytransaction basis).
Screening these sorts of investors does not seem consistent
with the rules’ purpose. Our question is: what percentage
overseas ownership or control of a company should tip it
from being a New Zealand company to an overseas company?

You will find detailed options for different thresholds on
pages 32 to 37 of the consultation document. This part of the
consultation document also asks whether bodies corporate
that are majority owned and controlled by New Zealanders
and meet a range of other criteria should be allowed to apply
for an exemption from screening.
Another challenge is how the rules should apply to ‘portfolio
investors’. A portfolio investor is an entity that obtains a
significant minority interest (that is, generally less than
10 per cent) in a body corporate, investment fund or individual
project but that has no, or a limited, ability to influence any
material control over that entity. As it has no controlling
interest, and long-term returns are generally the priority,
its investments are deemed to be passive investments.
Despite this, if a portfolio investor is an ‘overseas person’
they may need to get consent.
Some portfolio investors investing on behalf of, or controlled
by, New Zealanders (such as KiwiSaver schemes) may also need
to obtain consent – even though those New Zealanders could
acquire sensitive assets in their own right without consent.
In addition to potentially capturing too many New Zealand
owned or controlled companies, the rules arguably screen
too many low risk transactions involving minor changes of
ownership or control. For example, consent is required when:
• overseas investors acquire small interests in an entity
that already owns or controls a sensitive asset, and the
acquisitions result in the entity becoming an overseas
person. In this situation, the issue relates to the point
at which an entity is deemed an overseas person (the
‘tipping point’), and
• overseas investors who already have consent to own a
sensitive asset make small increases to their shareholding,
but do not materially change their level of control
(this is the ‘incremental investment’ issue).
We would like to know your views on the level of ownership
or control that make an entity a ‘New Zealand company’, the
‘tipping point’ issue, and the ‘incremental investment’ issue.
These issues are covered in detail from pages 38 to 49 of the
consultation document.

Photograph by Matt Crawford via New Zealand Story Group
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How can we improve the screening process
Assessing investors’ character and capabilities,
and the potential impacts of the investment

The final topic we are seeking feedback on is how we
determine whether to grant an investment consent.
This includes whether we:
• are gathering the right information about investors
and investments,
• can consider the most important features of an
investment when making decisions on consent, and
• are safeguarding the right things when making
decisions on consent.
Improving the screening process is about more than gaining
efficiencies and saving time and money for applicants and the
government. This part of the reform looks at how we balance
providing certainty for overseas investors (in terms of the
timeframes for decisions and the likelihood of success), with
enabling decision-makers to make holistic decisions about
prospective investments on a case-by-case basis. We seek
feedback on whether New Zealand should introduce a wider
but rarely used discretion to decline investment approval for
significant investments.
If there is too much uncertainty, investors may look elsewhere
to invest. However, providing additional certainty for investors
can reduce decision-makers’ flexibility, which may mean some
risks of overseas investment are not well managed.
Changes to how we determine whether to grant consent
would affect almost all applications for consent, and could
also require the screening of some transactions not currently
covered by the rules.

Assessing investors’ character and
capacity
In most cases, potential overseas investors need to provide
information about themselves, their owners and anyone
else that may control them (such as directors) to satisfy
the requirements in the ‘investor test’. The test seeks to
ensure that overseas investors will behave in a way that
is consistent with New Zealand’s laws and norms.
The test is transaction based, which means repeat investors
need to satisfy it for each new transaction. This imposes costs
on investors that may be disproportionate to the risks we are
trying to manage. We also understand that there are issues
with some of the test’s specific criterion, such as assessing
the potential investor’s financial commitment.
We are seeking your views on how we can better focus
the investor test on managing the risks that specific
investors may pose.
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One approach is to narrow the criteria used (for example,
remove the need for applicants to demonstrate financial
commitment) and simplify other requirements. Alternatively,
the test could be fundamentally changed and turned into a
‘checklist’ with a list of specific things that the investor must
show (such as not having certain criminal convictions or civil
penalties and not having been bankrupt).
A separate issue is whether the ‘good character’ component
of the investor test (or a checklist, if adopted) should more
explicitly allow an investor’s history of paying tax to be
considered before granting consent. This is detailed
further at pages 85 and 86 of the consultation document.
We are also considering a number of specific issues with
the test, such as whether it should be expanded to apply
to non-natural persons (for example, bodies corporate or
trusts). This would allow for consideration of matters such
as a corporation’s labour and environmental practices.
More information about the investor test can be found
from page 51 of the consultation document.
We would like to know your thoughts on what we should
find out about investors, and how we best balance flexibility
for decision-makers with certainty for investors.

Screening the impacts of investments
In addition to meeting the ‘investor test’, an overseas investor
wanting to buy an interest in sensitive land must generally also
show that the investment itself will likely benefit New Zealand.
To determine this, we currently assess the likely impact of each
investment on up to 21 economic, environmental, and cultural
factors (see page 61 of the consultation document for details).
This is a broad list of factors, with some being unclear and
overly complex. This can create uncertainty, impose
unnecessary costs, and result in time-consuming processes.
All of these things can deter overseas investors.
At the same time, the current test does not consider some
important features of an investment such as whether it poses
risks to national security or some aspects of our economy
(for example, the ongoing supply of critical services such as
electricity). There are also some concerns that it does not
enable decision-makers to consider the effect of a prospective
investment on, or consistency with, matters such as Māori
cultural values.
Again, there are difficult trade-offs between creating
certainty for potential investors and giving the government
flexibility to consider the factors relevant to each transaction.
The consultation document details a range of options (see
page 66 onwards) that balance these concerns – from
prioritising certainty for investors, to prioritising flexibility for
decision-makers. There are ways to manage the lack of certainty
that some options would create, such as by providing guidance
on the process.

Options range from tweaking our current rules…
At one end of the range of options, we could keep the ‘benefit
to New Zealand test’ with some changes that allow decisionmakers to consider a few additional things, such as national
security. In assessing transactions under this test, decisionmakers could also consider any potential downsides.

…to introducing a new ‘backstop’ power…
Slightly further along the range of options, we could streamline
the benefit to New Zealand test for most transactions, and
introduce a new ‘back stop’ to make sure decision-makers
can consider other issues as they arise for more sensitive
transactions. Introducing a ‘back stop’ would be new.
The back-stop could be designed in two ways:
• a narrow design that only allows Ministers to deny
consent for investments that pose a risk of substantial
harm to things like public health and safety, or
• a broad design that allows Ministers to only provide
consent for more sensitive transactions if they are in
New Zealand’s national interest. In deciding what is in
New Zealand’s national interest, Ministers could consider
both the positive and negative features of the investment.

…to only allowing investments that are in
New Zealand’s national interest...
At the very end of the range of options, decision-makers
could be granted full discretion, with all transactions
(rather than just more sensitive ones) only able to receive
consent if they are in New Zealand’s national interest.
The issues that could be considered under the ‘national
interest’ test would be left open and for Ministers to
determine on a case-by-case basis. Under this option, the
complicated ‘benefit to New Zealand’ test would be removed.

…and thinking about how the rules allow
consideration of issues relating to water
extraction and Māori cultural values
If we retain the benefit to New Zealand test (either in its
current form or a streamlined version), we want to find out
your views on whether decision-makers should also be able
to give more consideration to:
• the effects of any planned water extraction or water
bottling on environmental, economic or cultural
wellbeing, and

• Māori cultural values as they relate to physical
and historical features of land.
For more detail about these issues, see pages 82 to 90
of the consultation document.

We are also seeking your feedback on the
following issues:
• Whether Ministers should be able to block certain
transactions not currently covered by the rules (such
as a transaction involving a business worth less than
$100 million) if there are risks to New Zealand’s national
security and/or public order. Ministers could ‘call in’
any transaction involving an overseas person (or their
associates) for screening if it raised risks to national
security and/or public order, and met certain criteria.
• The efficiency of the process for offering special land
(broadly, foreshore, seabed, lakebed and riverbed) to
the Crown before consent is given. The main problem
with this part of the rules is that they create significant
compliance costs, delays and uncertainty for vendors,
investors and the Crown.
• The effectiveness of the requirement for farmland
to be advertised for sale on the open market before
it can be acquired by an overseas investor.
• The idea of having binding timeframes for consent
(regardless of what option is chosen for the consent
process). While this would create more certainty
for investors, it could increase the risk that some
undesirable investments are allowed to proceed.
This risk would need to be carefully managed.
For more detail about these issues, see pages 73 to 75,
and 91 to 103 of the consultation document.

What happens next?
During this process, we want to hear your views and
experiences, as well as understand any other concerns you
have that might be within the Terms of Reference’s scope.
The Treasury will use the feedback gathered in this process
to help the Government make decisions on changes to the
rules. The Government intends to have the new law passed
by Parliament in mid-2020. There will be another opportunity
for public feedback when the proposed new law is being
considered by Parliament.

Semi-truck at sunset travelling through the rural landscape of New Zealand. Photograph by iStock.com/powerofforever
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There are several ways you can provide feedback:
attending a public meeting or hui
completing a written submission and either emailing it to
OverseasInvestment@treasury.govt.nz or posting it to:
Overseas Investment Act Reform
The Treasury
PO Box 3724
Wellington 6140

The closing date for submissions
is 24 May 2019.

You can find more information about meetings, hui and this reform on the Treasury’s website:
treasury.govt.nz/overseas-investment-consultation
Submissions will be published on the Treasury website, however you can request confidentiality.
For more information about how we will use your personal information and submission, including release
of information under the Official Information Act 1982, see page 3 of the consultation document. You have
the right to access personal information about you that the Treasury holds and to seek any corrections.
This document provides a general description of the law and should not be relied on when considering
a transaction that may require consent.
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