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INTRODUCTION  This submission is from Chapman Tripp, PO Box 993, 
Wellington 6140. 

  We would be happy to meet with the Reserve Bank Act 
Review team to discuss our submission.  Our contacts are: 

 

 

 

 

 

ABOUT CHAPMAN TRIPP  Chapman Tripp is a leading law firm with a strong practice in 
banking and finance law.  We have advised a range of banks 
and other stakeholders on a wide range of issues in 
connection with the Reserve Bank of New Zealand Act 1989 
(Reserve Bank Act) and the Reserve Bank’s prudential 
regulatory framework. 

The proposal to review the Reserve Bank Act is of direct 
interest to us as legal practitioners and to our clients, and we 
welcome the opportunity to make a submission on the first 
part of the Phase 2 of the review of the Reserve Bank Act 
which focusses on the role of the Reserve Bank and how it 
should be governed. 

SUBMISSION 
STRUCTURE 

 We have followed the order of the Questions in the 
Consultation Document that was issued in November 2018, 
although we have combined the answers to some of the 
Questions. 

Note that the comments made on whether there should be 
depositor protection in New Zealand (Questions 5 to 9) are 
the personal views of Mark and Alan alone.  In the time 
available they have not had the opportunity to canvas the 
views of the firm more widely, but nevertheless still felt it 
appropriate to contribute their views to discussion on this 
important area of the Consultation Document, given their 
wide ranging regulatory experience. 

PUBLICATION OF 
SUBMISSION 

 We do not have any objection to our submission or parts of it 
being published. 

SUBMISSION   

Question 1. 

Are the Reserve Bank’s 
existing high-level 
financial policy objectives 

 In the context of a “30 year” review of the Reserve Bank Act, 
it is appropriate that the Reserve Bank’s high-level financial 
policy objectives are reassessed to determine whether they 
remain appropriate and are “fit for purpose” for both the 
current environment and the future.  Significant changes 
have occurred to the financial system since the Reserve Bank 

[1]

[1]
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still appropriate and fit 
for the future? 

Act was enacted, and it is already clear that there will be 
significant developments in the financial system over the 
next 5 years, let alone the next 30 years. 

We note the Consultation Document focuses on the high level 
objectives for the Reserve Bank.  While we agree that this is 
the appropriate focus for the first stage of consultation, more 
detailed consideration of the lower tier objectives will be 
required as part of the second and third round of 
consultations. 

Ultimately the objectives need to be considered in the round, 
so it is important that the outcome of discussions on the 
lower level objectives do not create unintended mis-matches 
or conflicts with the higher level objectives when looked at in 
the overall pyramid of hierarchies, along the lines of the 
illustration in the Consultation Document1.  As the 
Consultation Document notes2, the high level objectives need 
to be sufficiently broad to encompass the agreed lower tier 
objectives. 

Given the potential acceleration in the rate of change to the 
financial system over the next 30 years, and the limits on our 
ability to contemplate the breadth and significance of such 
changes at this time, there is a case for the objectives being 
subject to some form of reassessment at certain intervals in 
the future by an independent body (say every five years).  
This may be more relevant in the context of the lower tier 
objectives given that we expect these to be more detailed 
than the higher objectives. 

We also note that whatever objectives are agreed upon, they 
will need to be capable of a level of measurement.  As we 
discuss later in our submission, it is important for 
accountability purposes that the performance of the Governor 
and senior management can be clearly assessed against the 
agreed objectives. 

Question 1(a). 

Should ‘soundness’ 
remain a high-level 
financial policy objective 
of the Reserve Bank, or 
would a ‘financial 
stability’ objective be 
more appropriate? 

 We do not have a particularly strong view as to whether the 
current high level financial policy objective of “soundness” is 
replaced with one such as “financial stability”.  We note that 
as a practical matter that these concepts are used relatively 
interchangeably, so we suspect that stakeholders generally 
view soundness and financial stability as being substantially 
the same. 

We would suggest, however, that if “soundness” is to remain 
an objective then its meaning be clarified.  Does it mean, for 
example, “safe” as the Governor seems to have alluded to in 
an article from May 20183 – that is, is the financial system 
“safe”, and designed to be a “zero” failure model?  This is 
slightly different to the concept of “financial stability”, which 
relates to there being stability in the financial system through 

                                            
1 See page 28 

2 See page 29 

3 “Banking conduct and culture – The Reserve Bank’s role and efforts ahead” – Article by Reserve Bank Governor Adrian 
Orr released 24 May 2018 
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economic cycles, when the level of risk to the financial 
system can change. 

In this respect the concept of “financial stability” could be 
considered to have inherent in it the possibility that, in 
certain circumstances, financial institutions could fail, but the 
financial system itself should be sufficiently stable and robust 
to cope with such shock events.  Accordingly, it can be 
argued that a “financial stability” objective is more focussed 
on minimising the impact that the failure of one or more 
financial institutions has on the financial system as a whole 
(for example by relying on orderly resolution processes), 
rather than seeking to ensure that the financial system will 
always be “sound” or “safe” and will not fail, which is perhaps 
what the concept of “soundness” implies. 

If this analysis is accepted, and there is a difference between 
“financial stability” and “soundness”, then we suggest that 
“financial stability” would be a more appropriate high level 
objective.   

We do not consider that it is an objective of the Reserve 
Bank to eliminate all risk from the financial system.  This has 
been echoed in statements made by the Reserve Bank itself4.  
Moreover, the framework that would need to exist to achieve 
the objective of removing all risk would contradict the very 
purposes of the financial system5. 

As a further point, we note that putting an empirical value on 
what is “safe” or “sound” raises issues.  For example, the 
Reserve Bank’s “Capital Review Paper 4 – How much capital 
is enough?” suggests that a 1 in 200 year failure is an 
appropriate level of “risk” to satisfy the Reserve Bank’s 
objective to maintain financial system “soundness”6. 

However, this figure can only be a subjective assessment, 
and is open to debate as being too conservative (and 
arguably more akin to removing all risk from the financial 
system).  Given the significant ramifications that this can 
have, for example impacting on the level of capital banks 
need to hold and the cost this involves, it is important that 
this part of the Reserve Bank’s objectives is clarified, 
whichever term is used as the objective. 

Questions 1(b) and (c). 

What role should the 
Reserve Bank play in 
promoting ‘efficiency’? 
Should it have a narrow 
mandate (e.g. focused 
on regulatory efficiency) 
or a broad one (e.g. 

 We consider that the Reserve Bank has an important role in 
promoting “efficiency”, and that this should remain one of 
the high level objectives of the Reserve Bank. 

As a high level objective, it plays an important role 
complementing the “soundness/financial stability” objective.  
For example: 

• it counterbalances the risk that the “soundness/financial 
stability” objective may give rise to excessive or 

                                            
4 See, for example, Toby Fiennes “New Zealand’s evolving approach to prudential supervision” (speech delivered to the 
New Zealand Bankers’ Association, Auckland, 1 August 2016) – page 6 

5 See René Stulz “Risk Management, Governance, Culture, and Risk Taking in Banks” (FRBNY Economic Policy Review, 
August 2016) 

6 See paragraph 18 on page 13 
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including allocative 
efficiency and promoting 
sustainable growth)? 

Should ‘efficiency’ 
remain a high-level 
objective of the Reserve 
Bank, or should it be 
demoted to a lower tier 
of the legislation? 

misguided regulation that either creates unduly 
expensive entry costs to the financial system or is an 
unnecessarily costly on-going compliance burden - both 
could adversely affect financial sector behaviour and stifle 
innovation; 

• it also requires the Reserve Bank to consider whether its 
regulatory interventions are appropriately targeted and 
have a net benefit to society. 

In that context, we consider that the arguments for retaining 
“efficiency” as a high level objective, as discussed in the 
Consultation Document7, clearly outweigh the potential 
arguments for removing it as a high level objective. 

Having said this, as with the other high level objectives, 
there is a need to clarify what is meant by the concept of 
“efficiency”.  We consider that the objective should have a 
broader focus than just regulatory efficiency (i.e. to just 
counteract the risk of excessive or misguided regulation), 
which is too narrow a mandate.  Rather the objective should 
extend to promoting growth through the creation of a vibrant 
capital market and a greater diversity of funding sources for 
different sectors, so long as it does not create unnecessary 
systemic risk. 

Question 2(a). 

How many high-level 
financial policy objectives 
should the Reserve Bank 
have – are the gains of 
having multiple 
objectives worth the 
costs of lost focus? 

 We do not have a particular view on the number of high level 
financial policy objectives that the Reserve Bank should have.  
This should be whatever number is considered appropriate to 
ensure that the key objectives of the Reserve Bank are 
properly covered. 

We acknowledge that there is a risk that having too many 
objectives may result in the focus of the Reserve Bank’s 
activities being somewhat lost.  However, we consider that if 
the objectives are sufficiently clearly articulated, and are all 
capable of measurement for accountability purposes, then 
the risk of a loss of focus arising from having more rather 
than less objectives is not material. 

Question 2(b). 

Should ‘competition’ be 
promoted to a high-level 
objective of the Reserve 
Bank, or should it remain 
as a lower-tier objective? 

 Overall we do not consider that “competition” should be 
promoted to being a high level objective of the Reserve 
Bank.   

In particular, we do not see “competition” as being 
interchangeable with, or better than, “efficiency” as a 
counterweight to the “soundness” objective.  If high level 
objectives are seen as being objectives that are to be actively 
promoted by the Reserve Bank in carrying out its functions, 
then it seems to us that actively promoting “competition” 
seems to create issues not only in of itself, but also in the 
context of the position and role of other regulators such as 
the Commerce Commission. 

However, it is appropriate for it to remain a lower tier 
objective. 

                                            
7 See page 33 
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Question 2(c). 

Should ‘consumer 
protection’ be added to 
the Reserve Bank’s 
objectives? 

 We note that there is an element of “consumer protection” 
already built into the existing key financial policy objectives 
of the Reserve Bank.  Maintaining a sound and efficient 
financial system naturally results in a level of consumer 
protection.  However, we do not think it is appropriate that 
“consumer protection” is specifically added to the Reserve 
Bank’s high level financial policy objectives as a standalone 
objective.  Consumer protection is achieved through a 
number of regulatory channels, and we believe this should 
remain the case.   

However, given the increased levels of successful co-
ordination between the Reserve Bank and other regulators8, 
we suggest, instead, that consideration be given to including 
“consumer protection” as one of the lower level objectives.  
However, it will be important to avoid adversely impacting on 
the current “twin peaks” model, so careful thought will need 
to be given to the appropriate objective definition. 

Question 2(d). 

Should ‘public confidence 
(or trust)’ be reinstated 
as a high-level financial 
policy objective of the 
Reserve Bank? 

 We query whether “public confidence” should be reinserted 
as a high level financial policy objective of the Reserve Bank. 

We consider that “public confidence” is really a consequence 
of the Reserve Bank successfully pursuing its other high level 
objectives of “soundness/financial stability”, rather than it 
being an objective in and of itself. 

Including it as a standalone objective raises a number of 
issues.  For example, it would need to be clearly defined in 
order to avoid any misunderstanding as what the objective 
related to.  Does it relate to “public confidence” in the 
financial system overall, or in the financial institutions that 
the Reserve Bank regulates (which clearly raises a number of 
issues that are outside the prudential supervisory control of 
the Reserve Bank)?  Or does it just relate to “public 
confidence” in the Reserve Bank as regulator? 

There is also a risk that as an objective it could become a 
diversion from, and potentially incompatible with, the other 
objectives.  The public view on such issues can be fickle, 
whereas “financial stability” and the “efficiency” of the 
financial system are complex issues. 

Furthermore, we envisage that without a clear definition of 
the objective there would be significant issues with how you 
would measure the success of the Reserve Bank in meeting 
this objective.  As mentioned above, it is important that the 
objectives are capable of measurement for accountability 
purposes. 

Question 2(e). 

Are there any other 
objectives you think the 
Reserve Bank should be 
given? 

 At this stage there are no other high level financial policy 
objectives that we think the Reserve Bank should be given.  
However, as noted in our introductory comments, this should 
be reviewed once the overall consultation is completed. 

                                            
8 For example the Financial Markets Authority and Reserve Bank have worked closely together in relation to the thematic 
bank conduct and culture review and the life insurer conduct and culture review. 
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Question 3. 

What are your views on 
the costs and benefits of 
moving from the current 
perimeter to an ADI 
(authorised deposit-
taking institution) type of 
framework? Based on 
your views, is this an 
issue worth pursuing? 

 We consider that reassessing the regulatory perimeter of the 
Reserve Bank’s supervisory powers is a key aspect of the 
Reserve Bank Act review. 

Given the developments in the financial markets over recent 
years, and the potential acceleration in the rate of change in 
the future, we question whether the current “name-based” 
framework for registered banks is the best approach to 
defining the perimeter and imagine that it will become out of 
date going forward.  The name of the entity providing the 
financial services has become of limited importance, and 
should not be a determining factor when identifying whether 
a type of entity should be subject to supervisory regulation. 

Accordingly, considering a move an “activities based” 
framework is clearly worth pursuing.  However, while this 
approach has a number of advantages, it is not without 
issues which will require in-depth analysis, especially in 
relation to defining the boundary9. 

Advantages - There are a number of advantages with basing 
the regulatory perimeter on an activities based framework: 

• it avoids unnecessary distinctions – From our perspective 
there is no good reason why entities that operate in 
substantially the same way as, and provide services that 
are substantially similar to those provided by, banks are 
not all subject to the same set of basic prudential 
requirements, notwithstanding what they are called.  So, 
for example, building societies, credit unions and other 
types of non-bank deposit takers that provide deposit 
taking services similar to that provided by banks should, 
logically, be subject to the same set of basic prudential 
requirements as banks are subject to (although, as we 
discuss below, additional prudential requirements can be 
scaled or tailored for different types of entities that 
operate in substantially the same way). 

This applies equally to macro-prudential distinctions as 
discussed in the Consultation Document10.  For example, 
we do not see any reason why non-bank deposit takers 
should be excluded from the macro-prudential regulatory 
regime - while they may not be considered significant 
from a macro-prudential perspective at the moment, this 
could change over time; 

• it allows the regime to fit more closely with other changes 
being considered in the context of the Reserve Bank Act 
review - For example, if it was decided to proceed with a 
deposit protection regime, then we would expect that the 
entities receiving the benefit of such deposit protection 
regime (irrespective of how they were structured, named 
or operated) would be subject to some level of prudential 
supervision based on a standardised set of prudential 
requirements; 

                                            
9 See, for example, International Monetary Fund - “The Perimeter of Financial Regulation” (March 2009) for a detailed 
discussion on the issues that need to be weighed up when considering the perimeter issue 

10 See page 46 
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• it provides more flexibility to tailor the supervisory 
regime for individual entities and to take account of 
developing structures and services - Having a single 
framework that applies to all regulated financial 
institutions makes it easier to create and manage a 
graduated prudential regulation regime to take account 
the individual circumstances of the entities subject to the 
regime.  We envisage a regime similar to that being 
proposed in respect of financial market infrastructures 
(FMIs), i.e. a regime based around a set of standardised 
basic requirements, but with the flexibility to impose 
layers of additional prudential requirements to individual 
entities or a group of entities depending on their relative 
size or their significance from a financial stability 
perspective.  Such an approach would provide more 
transparency and certainty for new entrants into the 
market, and provided that the standardised basic 
prudential requirements were not set at too high a level, 
it could reduce the barriers to entry.  It would also be 
more effective in dealing with changes in the industry 
over the next 30 years.   

From a costs perspective, a graduated prudential 
regulation regime should also have the advantage of 
allocating the increases in regulatory cost being more 
accurately to those entities that are subject to the 
additional regulatory requirements. 

Defining the perimeter - Defining the perimeter to the 
activities based framework will be a key issue and will require 
careful analysis.  An obvious, simple, approach would be for 
the perimeter to set so that all entities that issue deposits to 
the public are subject to the framework.  This is on the 
assumption that these deposits received the benefit of the 
depositor protection regime.  Clearly this would capture 
banks and non-bank deposit takers. 

However, there is a question as to whether issuers of other 
types of debt securities e.g. bonds and notes, should also be 
within the regulatory perimeter.  Clearly corporate issuers of 
medium terms notes or bonds as an ancillary part of their 
business would not be within the regulatory perimeter.  
However, the position in relation to wholesale funded non-
bank lending institutions (NBLIs) requires more careful 
consideration. 

Our view is that the default position should be that such 
organisations are not automatically within the regulatory 
perimeter. 

Instead they should be outside the regime and only come 
within the regime as a consequence of the regulator 
exercising appropriate “call-in” powers, although we 
emphasize that this is subject to the comments we make in 
our response to Question 4 below regarding the breadth of 
such “call-in” powers.  As an aside, although unlikely, but if 
the depositor protection regime does extend to such 
entities/securities, then they should be able to “opt-in” if 
they want to receive the benefit of the regime. 
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We envisage that the “call-in” powers will be used on a “case 
by case” basis only, where it is clearly appropriate that the 
relevant wholesale funded NBLI be subject to an appropriate 
level of supervision due either to its significance or size or its 
systemic importance to the financial system.  As a practical 
matter, we imagine that this would occur in very rare 
circumstances only, given that wholesale funded NBLIs make 
up such a small part of the financial system at present (we 
note that it is less than 2% of the total market)11.  At such a 
level, clearly wholesale funded NBLIs present no threat to the 
soundness of the financial system. 

We also note that by exercising “call-in” powers the Reserve 
Bank could create, or contribute to, a moral hazard in respect 
of such “called-in” NBLIs.  It could create the perception that 
stakeholders’ interests in such NBLIs are being looked after 
by the prudential supervisor, even though they are not 
actually being underwritten.  While we expect that wholesale 
investors in NBLIs should be able to distinguish between the 
two, this is a nuanced issue.  For example, the issue will not 
be helped by the fact that, assuming there is a depositor 
protection regime, virtually all other entities subject to 
prudential supervision will have deposit accounts that receive 
the benefit of the depositor protection regime, and so the 
fundamental approach of the prudential supervision regime 
will have this in mind. 

Separately, we note that some of these specialist NBLIs, for 
example covered bond structures, are already subject to size 
limitations (through existing bank conditions of registration), 
and residential mortgage backed securities will be subject to 
a degree of regulatory oversight as a consequence of the 
Reserve Bank’s proposals in respect of residential mortgage 
obligations. 

This still leaves non-bank securitisation vehicles and a limited 
number of other wholesale funded NBLIs outside the 
regulatory perimeter. 

In order to address concerns that the Reserve Bank would 
not have any, or only limited, visibility as to whether any of 
these were approaching a significance or size to be of 
systemic importance to the financial system, one approach 
would be for the Reserve Bank to be given certain 
information gathering powers in respect of such entities, 
similar to the proposals in respect of non-systemically 
important FMIs.12 

We consider that this would be a more effective and efficient 
approach to dealing with wholesale funded NBLIs than 
starting from the position that they are by default within the 
regulatory perimeter, and then have the Reserve Bank spend 
a significant amount of time designing a number of generic 
and/or bespoke wide ranging exemptions from most aspects 
of the regulatory regime.  Just by way of example, a number 

                                            
11 See the table on page 17 of the Consultation Document 

12 See, for example, Section Four of the Reserve Bank’s Consultation Document : Oversight of Designated Financial Market 
Infrastructures – April 2015, and Part 5B of the Current Reserve Bank Act 
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of the existing prudential ratios are a poor fit for NBLIs, given 
these focus on protecting the depositor base of the entity, 
whereas wholesale lenders to NBLIs have far more capacity 
to directly monitor and control NBLIs. 

As an aside we note that the Consultation Document refers to 
the Australian and UK regimes extending to wholesale funded 
entities such as NBLIs13, with the implication being that New 
Zealand would be out of step with such jurisdictions if it did 
not include wholesale funded entities within the regulatory 
perimeter.  However, this is not, to our mind, correct14, and 
it should not be used as a reason to bring wholesale funded 
NBLIs within the regulatory perimeter. 

Question 4. 

Is new legislation the 
most appropriate way to 
adjust the prudential 
perimeter, or could a 
timelier mechanism be 
better? What 
accountability processes 
would be necessary to 
accompany any new 
mechanism? 

 As a general proposition we consider that legislation is the 
most appropriate way to adjust the prudential perimeter.  
Legislation brings with it clarity and certainty, key important 
requirements of any activities based regime.   

However, we recognise that it is also useful to have some 
degree of flexibility through other (non-legislative) 
mechanisms (including “call-in” powers) which are able to 
adapt and change over time to reflect developments in the 
financial markets.  But any such mechanisms will need to be 
accompanied by appropriate “checks and balances”, clear 
accountability and a proper level of consultation, to ensure 
that a fair, transparent and consistent approach is taken to 
any extensions of the regulatory perimeters which are not 
achieved through a legislative process.  We note, in this 
context, the need to test any proposal to provide for “call-in” 
powers against the attributes and indicators of best-practice 
regulation15. 

Another relevant factor is the fact that there should be a 
relatively high threshold for activation to bring classes of 
financial institutions within the core prudential regulation 
regime. 

With the above in mind, we question whether it is 
appropriate that any extensions to the regulatory perimeters 
should be left to the sole decision of the Reserve Bank unless 
they were triggered by the need to take urgent action due to 
a situation that was clearly impacting on the financial 
stability of the system.  This would include circumstances 
where the Reserve Bank wished to exercise “call-in” powers 
(for example, in respect of individual NBLIs that have 
become systemically important to the financial system as 
discussed above). 

Ordinarily, such other mechanisms would be used only in a 
“non-crisis” environment, so there would be time for 
appropriate levels of consultation with the market and the 

                                            
13 See page 44 

14 In brief, see, in respect of Australia, the definition of “banking business” and section 9 of the Banking Act 1959 and the 
description of the Australian regulatory framework in the Australian Treasury “Regulation Impact Statement – Treasury 
Laws Amendment (Banking Measures No.1) Bill 2017 – Non-ADI Lender Rules” (October 2017) and, in respect of the UK, 
the EU Banking Consolidation Directive and the Capital Requirements Regulation. 

15 See page 16 of the Consultation Paper 
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involvement of, say, the Council of Financial Regulators and 
the Treasury. 

Questions 5 and 6. 

Have the key benefits of 
the status quo and the 
identified depositor 
protection options been 
correctly identified? 

Is the high-level 
assessment of the risks 
and costs under the 
status quo and the 
identified depositor 
protection options 
reasonable? 

 Broadly speaking, the key benefits of the status quo and the 
identified depositor protection options have been 
appropriately identified. 

One point that is perhaps not sufficiently emphasized is the 
moral hazard risk that exists if the status quo is retained.  
New Zealand may have avoided the worst aspects of the 
Global Financial Crisis (GFC), but it did not stop the need for 
a hastily put together Government Deposit Guarantee 
Scheme.  Even if the reasons for this may have been due 
more to political expediency rather than pressures put on the 
financial system, it clearly illustrates that continuing the 
status quo with only a “resolution” based protection regime 
in place is likely, in practice, to be ineffective. 

If the core point of a depositor protection regime is to 
minimise a “run on a bank”, then it is critical that any regime 
is robust, is clearly understood, minimises unintended 
consequences and is inherently considered to be a “good” 
scheme.  Designing the depositor protection regime in a non-
stress environment is much more likely to increase the 
chances that this will be the case. 

Inevitably a deposit guarantee or other depositor protection 
regime put in place during a financial crisis runs a larger risk 
of unintended consequences due to time pressures limiting 
the ability to thoroughly think through the impact of the 
arrangements.  In addition, unpredictability, and the lack of 
knowledge around what will occur, is a big contributor to 
unintended increases in the costs of any financial crisis.  This 
is clearly one of the main lessons learnt from what happened 
when the Government Deposit Guarantee Scheme was put in 
place during the GFC, and the unforeseen impact that 
extending the scheme to finance companies (without 
attendant controls) had. 

The above is particularly relevant if, as part of the retention 
of the status quo, there is not a significant reassessment of 
the current crisis management framework, especially the 
open bank resolution (OBR) regime.  While the OBR regime 
currently only envisages that a guarantee arrangement will 
be put in place in relation to the unfrozen funds of a 
customer at the bank in OBR (i.e. the non-“haircut” amount), 
in practice it is highly likely that a guarantee will be required 
in respect of the deposits held at the other banks not in OBR 
to maintain order in the financial markets and avoid the 
consequential failure of those other banks.  Without such a 
guarantee there is a material risk that depositors would move 
their funds from their existing non-failing banks to the failed 
bank to obtain the benefit of the guarantee given to the bank 
in OBR16.  The lack of detail around how any such 
guarantee/depositor protection arrangements would operate 

                                            
16 See, for example, the commentary on the incentives following open bank resolution at page 18 of “Responding to bank 
failure: Evaluating open bank resolution in New Zealand” – Jordan Boyd (2015)26 JBFLP 3 



 

RESERVE BANK ACT REVIEW – SAFEGUARDING THE FUTURE OF OUR FINANCIAL SYSTEM | 12 

in a stress situation is a material failing of the existing OBR 
regime, and will require reassessment. 

The most obvious solution would be for such 
guarantee/depositor protection arrangements to be put in 
place now, so they would be immediately available if the OBR 
regime was triggered.  This would allow customers and other 
stakeholders to have a clearer understanding as to how the 
OBR regime would operate, help flush out any unintended 
consequences and provide the market with more 
transparency about the impact of a bank’s failure in such 
circumstances.  In practical terms, the same process would 
need to be worked through (and substantially the same 
amount of work required) as if a depositor protection regime 
was put in place. 

While the analysis of a deposit preference regime (option 2) 
existing alone does raise a number of issues, the 
Consultation Document does not deal in any detail with the 
potential increased benefits that could arise with linking a 
depositor preference regime to a deposit insurance scheme.  
For example, the costs of the deposit insurance scheme could 
be materially reduced because of the additional benefits of 
the depositor preference regime, and the enhanced credibility 
of, and confidence in, the depositor protection regime as a 
whole if the two are combined. 

We suggest that, as part of the second round of consultation, 
more work is carried out on the benefits that a combination 
of the two regimes could bring and the extent to which these 
would outweigh any costs which may arise because 
wholesale investors are reticent to invest in New Zealand 
banks that are subject to depositor preference regime.  In 
this context, we note that a material number of the OECD 
countries that have depositor protection regimes combine a 
depositor preference regime with a deposit guarantee 
scheme.  So it would seem that, on first glance, countries 
have identified that the benefits of the deposit preference 
regime outweigh its costs when combined with a deposit 
insurance scheme. 

Questions 7 and 8. 

On balance, do the 
arguments support a 
case to progress work on 
depositor protection in 
New Zealand? Why or 
why not? If yes, which 
protection approach do 
you prefer and why? 

(To the extent possible) 
what are the potential 
implications of your 
preferred approach to 
depositor protection, for 
depositors, other bank 
creditors and investors, 
banks and other financial 

 Given the comments above, we consider that there is a clear 
case to progress work on a depositor protection regime to a 
second round of consultation.  As this is potentially a “once in 
30 year” review, it is important that the issue is fully 
analysed and well informed decisions are taken on the issue. 

Whether or not a deposit protection scheme is implemented 
is likely to have a significant impact on a number of other 
aspects of the Consultation Document and the prudential 
regulation regime generally.  For example: 

• it affects the regulatory perimeter of the regime and 
potentially what the Reserve Bank’s objectives are; 

• it will impact on the nature and form of any revised bank 
resolution regime that New Zealand adopts; 

• it will need to be taken into account when assessing the 
level of capital that banks may need in the future; 
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firms, taxpayers, and the 
operation of the New 
Zealand financial 
system? 

• it could impact on the liquidity policy that banks are 
currently subject to.  The current weightings given to the 
“stickiness” of deposits may need to be reassessed in 
light of the structure of the deposit preference regime 
adopted. 

At a broader economic level, the decisions made about 
whether to implement a depositor protection regime could 
impact on how international markets perceive New Zealand’s 
financial institutions.  This could directly impact on costs of 
capital for those institutions and indirectly affect the 
New Zealand economy as a whole. 

Given how fundamental the existence of a deposit protection 
regime will be to the development of the prudential 
regulation regime going forward, a decision to not implement 
a deposit protection regime should not be taken lightly.  
Practically, it would difficult to revisit such a decision in the 
foreseeable future given the flow-on effects. 

Our view is that a deposit insurance scheme should be 
implemented and that further careful consideration is given 
to whether it would be worth combining this with a depositor 
preference scheme. 

Adopting a deposit insurance scheme raises a number of 
issues.  Key among these are: 

• Coverage limit - It is critical that the coverage limit is set 
at the right level so as to make the scheme as effective 
as possible.  If the limit is set too low initially, there is a 
material risk that, at the time of a bank failure, the 
coverage limit will need to be lifted in order to minimise 
the risk of the scheme failing.  This would not be the best 
way of addressing the issue.  Providing a realistic 
coverage limit at the outset, one which is unlikely to be 
placed under pressure in the event of a bank failure, will 
provide more certainty and increase the chances that the 
regime will operate successfully; 

• Which accounts are covered - Will the regime cover all 
deposit accounts (however described), be limited to on-
call deposits (rather than term deposits) or be even more 
restricted and limited to just day-to-day transactional 
accounts?  From the perspective of helping people to fully 
understand the regime and its predictability, it will be 
important that the regime is kept as simple as possible.  
With this in mind the most sensible solution would be to 
cover all deposit accounts and transactional accounts.  
But this raises the question as to how exactly such 
accounts are defined for the purposes of the regime, 
bearing in mind how critical it is that everyone clearly 
understands which accounts are covered by the regime.  
On that basis it may be better to define “deposits” by 
reference to what is not included (e.g. excluding notes, 
bonds, commercial paper etc.).  It is important to note 
that this will have a very direct bearing on the regulated 
perimeter issue (as discussed above in our response to 
Question 3); 
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• Education – It is important that depositors are fully 
educated of the benefits and limitations of the deposit 
insurance scheme, so as to minimise the risk of 
misunderstandings as to how it may apply in a stress 
situation.  As the Consultation Document illustrates17, 
current perceptions as to whether deposits are 
guaranteed need to change; 

• Proper allocation of costs – Careful analysis will needed to 
ensure that the costs of the scheme are properly 
allocated.  Passing them back into the financial system on 
an unweighted basis, without reflecting the individual risk 
profile of either the individual entities that benefit from 
deposit insurance scheme or the specific financial sectors 
they operate in, is likely to result in additional costs being 
imposed on the financial system overall.  This could 
impact on the acceptability, and the success, of the 
scheme.  

Question 9. 

Are there any alternative 
protection options, 
design principles, or 
complementary policies 
that could improve 
outcomes for the 
stakeholders identified 
above? 

 At this stage we cannot identify any particular alternative 
protection options that have not been identified. 

Question 10. 

In your view, have the 
key conceptual 
arguments both for and 
against assigning a 
prudential role to a 
central bank been 
considered? If not, what 
other important 
arguments are there? 

 We consider that the conceptual arguments for and against 
assigning a prudential role to a central bank have been well 
canvassed in the Consultation Document. 

We note that this has been an issue of much debate among 
interested parties, as reflected in the feedback the Treasury 
received from stakeholder engagement on the scoping of the 
Phase 2 review, and we consider that the Consultation 
Document has done a good job of taking these views into 
account. 

Question 11. 

In the New Zealand 
context, are there any 
significant problems 
associated with locating 
monetary and prudential 
policy within the Reserve 
Bank (i.e. the status 
quo)? If so, how would 
‘separation’ address 
these problems? 

 We do not consider there are any fundamental issues with 
co-locating the monetary and prudential policy roles within 
the Reserve Bank. 

Provided that the appropriate level of “checks and balances” 
are put in place, as discussed below, we do not see any 
reason why co-location through an enhanced status quo 
model, rather than separation, cannot be a viable model for 
New Zealand. 

                                            
17 Footnote 23 on page 56 notes that the FMA’s 2014 survey found that a majority of New Zealander’s thought term 
deposits were guaranteed 
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Question 12. 

Do you agree that the 
three alternative models 
for institutional 
arrangements (a New 
Zealand Prudential 
Regulation Authority, a 
New Zealand Financial 
Services Authority and 
an ‘enhanced status 
quo’) are the correct 
options to consider? If 
not, please suggest any 
alternative options of 
institutional 
arrangements not 
discussed here. Please 
indicate your preferred 
option, and your reasons 
for preferring it? 

 The three models discussed in the Consultation Document 
are, to our mind, the correct options to consider. 

We have focussed on the choice between an enhanced status 
quo model and a New Zealand Prudential Regulatory 
Authority/separation model. 

We note the suggestion of a New Zealand Financial Services 
Authority as a possible third alternative.  However, we do not 
believe that such a model is needed as a solution to the 
issues that have been identified with the current structure of 
the Reserve Bank.  We believe the Financial Markets 
Authority (FMA) functions well in the current environment 
and that the current approach of separating conduct matters 
(dealt with by the FMA) from prudential matters (dealt with 
by the Reserve Bank) is successful.  Moreover the 
establishment of a “mega-regulator” would require a 
fundamental reorganisation of the FMA which we do not 
consider is needed at this stage in its development. 

Our preferred model is an enhanced status quo. 

However, we should emphasize that this preference is based 
on the assumption that a number of significant changes are 
made to the status quo, as discussed in our response to 
Question 15 below. 

We note that a number of these issues have not yet been 
consulted on.  Accordingly, while our current preference is for 
an enhanced status quo, if changes to deal with the current 
concerns with the existing Reserve Bank model are not 
achieved, then we would need to reassess the 
appropriateness of an enhanced status quo model as a 
preferred option. 

Provided that these concerns are properly addressed, we 
believe that, broadly speaking, the benefits that would arise 
through a separation model can be achieved by an enhanced 
status quo model without incurring the potentially significant 
costs that may arise from the creation of a separate 
prudential regulator. 

We agree that there is some risk of conflicts of interest where 
monetary policy and financial prudential policy are co-
located.  But we consider that the benefits arising from the 
synergies achieved through co-location outweigh these 
potential conflict issues provided that there is a robust 
governance model and other “checks and balances” to 
identify and adequately manage these concerns. 

In this context the commentary in Appendix 4 of Background 
Paper 218 on how the United Kingdom model fared during the 
GFC, and the lessons learnt from the issues that arose, is 
useful.  In designing an enhanced status quo model for New 
Zealand it will be important that these lessons are taken on 
board. 

                                            
18 Background paper 2 : The case for and against separating prudential regulation and supervision from the Reserve Bank 
of New Zealand – page 49 
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We are also mindful that the relatively small size of New 
Zealand’s banking industry, the fact that it is relatively 
homogeneous and the limited number of institutions that the 
regulator has responsibility for supervising is a relevant 
factor in determining which model to adopt.  In that context, 
we agree with the concerns around the extent of the 
efficiencies that will be gained through a separation model, 
and whether the potentially substantial costs that may be 
incurred in implementing a separation model will be offset 
through the benefits (whether tangible or otherwise) arising 
from having a separate prudential regulator and monetary 
policy regulator. 

Question 13. 

What do you consider 
would be the main 
impact on relevant 
stakeholders (industry, 
ordinary depositors etc.) 
arising from each option? 

 We have addressed this question as it relates to the 
enhanced status quo model in our response to Question 15 
below, and our comments elsewhere in this submission. 

Question 14. 

Do you agree with the 
evaluative criteria and 
the assessment of the 
three options? If not, 
please suggest any 
evaluative criteria and/or 
alternative assessment 
you think should be 
included here? 

 We generally agree with the evaluative criteria and the 
assessment of the various options that has been carried out 
in the Consultation Document. 

Question 15. 

If the ‘enhanced status 
quo’ is your preferred 
option, what features of 
this option are likely to 
be most important in 
addressing any problems 
you might see with 
current arrangements? 

 We consider the following features of an enhanced status quo 
model as being important in addressing current problems 
with the structure of the Reserve Bank: 

• an overhaul of the Reserve Bank’s governance structure; 

• the establishment of a financial policy board/committee 
within the Reserve Bank; 

• changes to, and increased clarity of, the Reserve Bank 
objectives; 

• increased resourcing for the Reserve Bank, which may 
require a change in the funding model for the Reserve 
Bank; 

• an improvement in the accountability and transparency of 
the Reserve Bank, and, more generally, the prudential 
supervision “culture” at the Reserve Bank; and 

• the development and publication of clearly understood 
policies and strategies by the Reserve Bank, and, more 
generally, an improvement in the level and quality of its 
communications with stakeholders. 

As discussed below (see our response to Question 20), the 
current governance model for the Reserve Bank, whereby the 
Reserve Bank Board’s role is primarily a monitoring role, 
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needs to be redesigned to strengthen and improve its 
governance capabilities.  The Reserve Bank Board should 
operate more like a board of a Crown Entity, and, in 
particular, the board should have oversight of the 
performance of the Governor and the senior management of 
the Reserve Bank. 

Alongside improving the Reserve Bank’s governance 
structure, at an operational level, the Reserve Bank needs to 
have internal structures in place to ensure that strategic 
management decisions are appropriately assessed and that 
there is an appropriate level of accountability for such 
decisions.  The creation of a financial policy 
committee/board, as discussed in Chapter 8 of the 
Consultation Document should, if appropriately structured, 
achieve these ends. 

There is also a need to ensure that the financial system 
responsibilities of the Reserve Bank are properly focused 
upon, so that Reserve Bank management is not distracted by 
a focus on monetary policy matters.  One of the criticisms of 
the current model is that prudential regulation has been 
perceived to be the “poor cousin” to monetary policy. 

This will be achieved, in part, through a reassessment of the 
objectives of the Reserve Bank, providing further clarity 
around what these are and there being a meaningful way to 
measure performance against these objectives.  Hand in 
hand with this is the need for improvements in the culture 
and quality of the staff who work within the prudential 
regulatory area, so as to ensure that there is an environment 
where prudential regulation is seen to sit at the same level as 
monetary policy. 

Equally critical to the success of the enhanced status quo 
model is the need for the Reserve Bank’s prudential activities 
to be adequately resourced.  We note that the resourcing of 
the Reserve Bank, including how it is to be funded, will be 
the subject of a subsequent consultation document.  
However, the concerns with the depth of knowledge and 
industry experience at the Reserve Bank that have been 
highlighted by stakeholders on a number of occasions in the 
recent past mean that it is important the Reserve Bank is 
adequately resourced to ensure that it can obtain and retain 
the expertise needed to carry out its prudential supervision 
functions in a knowledgeable and professional way. 

We discuss the issues in relation to the need for the Reserve 
Bank to improve in the level and quality of its 
communications with stakeholders in further detail in our 
response to Question 26. 

As part of this the Reserve Bank needs to get better at 
developing and issuing more clearly understood policies and 
strategies.  These are important so that stakeholders can 
have more confidence, and certainty, in their own 
interpretation of the Reserve Bank’s requirements, given the 
significant adverse consequence non-compliance can have on 
such entities.  This is also linked to the need to reassess the 
all-embracing role that the Reserve Bank has in relation to 
the prudential supervision regime, given it drafts the 
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supervisory rules, interprets any ambiguity with the rules and 
enforces the rules. 

In particular, we question whether the Reserve Bank should 
retain its role as drafter of the supervisory rules.  Instead 
this role should be performed by expert legislative and 
regulatory drafters in order to improve the level of clarity and 
drafting robustness for that which exists at present.  We note 
that this will form part of the further consultation rounds 

One of the main arguments in favour of a separation model is 
that any status quo model runs a higher risk that cultural 
“resistance to change” becomes a factor.  This increases the 
risk that the desired outcomes are not actually achieved over 
the longer term when compared with separation, which 
inevitably results in a “clean sweep” due to the establishment 
a new supervisory body.  The success of the establishment of 
the FMA in relation to securities regulation is put forward as 
an example of where the “clean sweep” approach has worked 
well. 

Clear and visible accountability and transparency around how 
the Reserve Bank operates as prudential supervisor as it 
transitions to an enhanced status quo model will be needed 
in order to minimise the possibility that “resistance to 
change” undermines the improvements that are being sought 
through the changes to the status quo model. 

Questions 16 and 17. 

Do you consider there is 
a case for a Ministerial 
role in clarifying the 
Reserve Bank’s financial 
policy objectives? 

If the Reserve Bank’s 
objectives are to be 
clarified: (a) what should 
the Minister of Finance’s 
role be? And (b) what 
other mechanisms could 
be used to clarify the 
Reserve Bank’s 
objectives? 

 As already discussed in our response to earlier Questions in 
the Consultation Document, we consider there is a strong 
case for clarifying the Reserve Bank’s financial policy 
objectives.  We believe the best way to achieve such 
clarification is through specifying additional detail in the 
primary legislation that the Reserve Bank is subject to.  This 
is especially so in relation to the high level objectives of the 
Reserve Bank, which should be relatively broad.   

Once these have been clarified, we consider it unlikely that 
they will need reassessment very often, notwithstanding that 
the environment within which the regulator operates may 
change over time. 

Such an approach minimises the risk of the objectives being 
perceived as being subject to political interference from time 
to time, which may arise if the Minister of Finance is directly 
involved in clarifying the financial policy objectives. 

One concern is that Ministers may be inclined to assess and 
define the Reserve Bank’s financial policy objectives by 
reference to shorter time horizons and cycles than may be 
appropriate given the nature of prudential management.  Key 
to good prudential management is the creation of stability, 
providing stakeholders and the financial markets with 
certainty and consistency of approach over economic cycles.  

If there is a need for the objectives to be reassessed (say at 
a five year intervals), then this would be done by an 
independent body and not by the Minister alone. 

In any event, it is important that the Reserve Bank remains 
completely independent of the Minister of Finance in relation 
to operational matters, so any role that the Minister has in 
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relation to clarifying the financial policy objectives has to be 
completely “ring fenced” from the Reserve Bank’s operational 
matters, both as a matter of fact and perception. 

In that respect financial policy objectives are different to 
monetary policy objectives.  There is a stronger argument 
that given the economic impact that monetary policy has on 
the country, ministerial involvement provides more important 
“checks and balances” on the role that the Reserve Bank has 
in the monetary policy area. 

We note that there may be difficulties using regulatory 
principles or subservient legislative mechanisms to 
adequately address issues in relation to the appropriate 
levels of detail and explanation of the objectives of the 
Reserve Bank, especially at the second or lower levels of the 
hierarchy of objectives.  Accordingly, this is an area where 
there may need to be some residual ministerial directive 
powers.  However, we consider that this should be at the 
margins only, for example in terms of “filling gaps” which 
may exist, or evolve over time, due to the limitations of 
subservient legislation processes.  We do not consider that 
this should be the principle way in which such second or 
lower level objectives are clarified. 

In this context we question whether there should be a 
residual “backstop” directive power given to the Minister 
along the lines of section 68B of the current Reserve Bank 
Act.  We agree with the commentators who argue that it is 
highly unlikely that a Minister would use such directive 
powers to effectively direct the Reserve Bank to follow 
Government policy objectives, which may be inconsistent 
with the Reserve Bank’s broader legislative objectives. 

The suggestion in the Consultation Document that one 
alternative would be for the Reserve Bank to issue its 
strategy in advance seems to run counter to existing 
concerns with regard to the level of control and power that 
the Reserve Bank currently has, and issues surrounding the 
accountability of the Reserve Bank for any such strategic 
decisions.  While the publication of these in, say, the Reserve 
Bank’s Statement of Intent would assist with providing some 
degree of transparency, practically if there are limits on the 
ability to challenge the Reserve Bank’s internal decision 
making process with regard to such strategies (e.g. the 
weight put on competing interests), this would undermine 
the improvements sought in relation to transparency and 
accountability.  Accordingly, we do not see this as being an 
appropriate solution to the issue of clarifying the scope of the 
Reserve Bank’s financial policy objectives. 

Question 18. 

Do you think there is a 
case for making the 
Reserve Bank’s 
operational 
independence more 
explicit, for example by 
removing the 

 If there is to be some residual Ministerial role in clarifying 
financial policy objectives at various levels, then we consider 
that it would be useful to clarify the nature and extent of the 
operational independence of the Reserve Bank from the 
Minister. 

On the basis that the regulatory perimeter is changed to an 
activities based one, then logically there should not be a 
difference in approach between different types of deposit 
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requirement for 
Ministerial consent for 
certain policy 
instruments and 
direction powers? If so, 
will this require any 
process or governance 
changes? 

institutions when it comes to the question of exercising 
operational powers, such as the licence to operate and 
enforcement action. 

But any such increase in the Reserve Bank’s operational 
power would need to be managed carefully to ensure that 
there is an appropriate level of accountability and 
transparency for any decisions that would now be made by 
the Reserve Bank alone. 

Decisions regarding cancelling licenses/registrations or giving 
directions or taking enforcement action could have significant 
financial and economic impact on the parties affected.  Given 
this, an enhanced set of “checks and balances” would be to 
be put in place around the exercise of such powers by the 
Reserve Bank.  We note that these concerns are recognised 
in the Consultation Document19, as is the fact that a strong 
accountability framework helps to build the legitimacy of the 
regulator in both the way it operates and the decisions it 
makes20. 

Accordingly, before recommending that there be a reduction 
in the existing directing and consenting powers of the 
Minister, we would need to be comfortable with the outcome 
of the review in relation to the future governance and 
accountability of the Reserve Bank.  In this context, we note 
our concerns around the Reserve Bank having “call-in” 
powers (as discussed in our response to Question 4 above) 
are equally relevant here. 

Question 19.  

Should the 
administration of the 
Reserve Bank Act (and 
other Acts creating 
regulatory regimes 
operated by the Reserve 
Bank) remain with the 
Reserve Bank or transfer 
to the Treasury? 

 We consider that there is a strong case for the administration 
of the Reserve Bank Act to be transferred to the Treasury.  
We agree that the position under the current legislation is 
unusual with the Reserve Bank being the administrator of its 
own regime. 

We appreciate that such a change may require the Treasury 
to use resources building up internal capability to carry out 
the administrative functions in respect of the Reserve Bank 
Act.  But we believe these costs would be outweighed by the 
benefits that the transfer of administration would provide, in 
particular: 

• addressing stakeholder and industry concerns around the 
need for the Reserve Bank to be subject to more outside 
accountability; and 

• it would result in there being an independent entity which 
can reconsider the “fitness for purpose” of the governing 
legislation from time to time.  This will be especially 
relevant if the enhanced status quo model is adopted.  It 
could help address residual concerns that prudential 
supervision may still remain the “poor cousin” to 
monetary policy in terms of focus and resource under 
such a structure. 

                                            
19 See page 82 

20 See page 78 
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Question 20. 

Should the governing 
body of the Reserve 
Bank be a single 
decision-maker or a 
board? What are the key 
considerations in support 
of your view? 

 We consider that the governing body of the Reserve Bank 
should be a board and not a single decision-maker (i.e. the 
Governor). 

While we note that the Reserve Bank has recently sought to 
emphasize the supervisory function of the Reserve Bank 
Board (the Reserve Bank’s most recent Annual Report and 
Statement of Intent refers to the active role that the board 
has had21), the current perception is that the existing 
governance structure is too strongly weighted towards a 
single decision maker with limited accountability.  As a 
consequence, the current structure of the Reserve Bank’s 
Board is seen as being somewhat ineffective, with limited 
influence only. 

While we note the Consultation Document identifies some of 
the advantages that a single decision-maker brings, 
particularly in the context of efficiency and simplicity, we 
consider the benefits that will be derived from having a board 
with a stronger governance focus outweigh the single 
decision-maker advantages. 

The Reserve Bank Board would be able to provide strategic 
leadership, improve the accountability of the Governor and 
the management team in respect of their operational and 
management activities, and help ensure that the Reserve 
Bank is consistent in its approach (especially in relation to 
strategic matters). 

Restructuring the Reserve Bank Board to be more of a 
governance board gives the Treasury and the Minister the 
opportunity to reconsider the appropriate balance of internal 
and external appointees to the board.  This would include 
ensuring that the board has access to external input and 
have the right levels of experience and expertise to allow the 
board to take account of broader market concerns when 
carrying out its governance functions.  It would also help 
provide stakeholders with comfort that there is appropriate 
“checks and balances” within the Reserve Bank’s governance 
structure. 

Question 21. 

Should there be a 
Financial Policy 
Committee, and if so, 
what should it do? What 
are the key 
considerations in support 
of your view? 

 We consider that a financial policy committee/board (FPC) 
should be established to give guidance, and make 
recommendations, to the Governor in relation to operational 
and day to day financial supervisory decisions. 

In particular, we see the FPC having a role in advising the 
Governor on the development of detailed prudential 
regulation, for example by providing an environment in which 
alternative approaches could be properly assessed, assisting 
management with defining regulated perimeters and 
providing guidance on strategic approaches to crisis 
management issues.  We also envisage that the FPC could 
help to diffuse tensions that may arise between stakeholders 
and the Reserve Bank around major regulatory initiatives or 
changes, given that there is no formal “appeal” process built 
into the Reserve Bank’s structure. 

                                            
21 See for example page 4 of the Reserve Bank’s Annual Report 2017 - 2018 
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It would have the benefit of increasing the level of 
transparency of the Reserve Bank’s detailed decision making 
process, including providing the market with comfort that 
decisions made by the Reserve Bank have been tested 
appropriately.  It would also help to counteract current 
perceptions that the Reserve Bank “predetermines” policy 
decisions, and concerns that views put forward as part of 
consultation processes are not genuinely considered by the 
Reserve Bank when making final decisions on a particular 
policy (see our response to Question 26). 

We note the Reserve Bank has acknowledged that it needs to 
be more proactive in its consultation with stakeholders, and 
more transparent in reporting back to them on how it 
reaches its decisions22.  We believe that the establishment of 
a FPC would be an important tool in ensuring that this 
occurs, and it will be useful in helping to reinforce the 
cultural changes that are needed for the Reserve Bank to 
improve its performance. 

We also see the FPC having a role in counter balancing the 
perception that the regulator has a desire to “over regulate” 
and to impose what is perceived to be an excessive cost on 
the industry or the economy in order to achieve a particular 
desired regulatory outcome. 

While some of these concerns may be able to be addressed 
at a more overarching level through the redesign of the 
Reserve Bank’s objectives, we consider that the FPC provides 
the additional benefit of providing appropriate “checks and 
balances” at a more granular level of Reserve Bank policy 
development. 

On the basis that the members of FPC would include a 
number of independent external appointees (with a range of 
diverse skills and expertise), it would further strengthen the 
range of perspectives brought to issues and the decisions 
made by the Reserve Bank’s prudential management team, 
including balancing up the regulatory aspects of the Reserve 
Bank’s role with “real world” understandings. 

Given the various roles that we see the FPC having, we 
suggest the FPC is structured along the lines of a financial 
policy board, with subcommittees created to assist in relation 
to specific expert matters as and when required. 

It will be important to get the balance right between the FPC 
having the ability to provide strategic guidance on 
management decisions, but not being directly involved in day 
to day operational or implementation matters, which should 
remain the preserve of the Governor reflecting the 
independent role that the Governor has. 

Note we see the roles of the FPC and the Reserve Bank Board 
as being mutually exclusive.  In order to avoid conflict issues 
arising, the FPC would not have a general governance role, 
or be involved in assessing the performance of the Governor 
or management. 

                                            
22 See for example page 28 of the Reserve Bank’s Annual Report 2017 - 2018 
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Question 22. 

Are there any other 
legislative structures for 
the governance of the 
Reserve Bank’s powers 
and functions that you 
think should be 
considered? 

 We do not believe that there are any other legislative 
structures for the governance of the Reserve Bank that need 
to be considered. 

Question 24. 

Who should monitor the 
Reserve Bank? What do 
you see as the key 
considerations in 
determining who the 
monitoring agent should 
be? 

 Given our earlier comments regarding changing the structure 
of the Reserve Bank Board to have more of a governance 
role, we agree with the proposal that the Treasury would be 
the appropriate external monitoring agent in respect of the 
Reserve Bank. 

We expect that there would be synergies between the 
Treasury’s various roles as monitoring agent, administrator 
of the Reserve Bank Act and advisor to the Minister of 
Finance. 

With an enhanced governance board, we do not envisage the 
need for the creation of a supervisory council for the Reserve 
Bank.  Provided that the Reserve Bank Board is given 
adequate review/accountability powers to be able to 
appropriately assess the performance of the Governor, 
together with sufficient resources to carry out its enhanced 
role, we consider that, in combination with the Treasury’s 
monitoring role, there would be sufficient “checks and 
balances” to not require the more intensive monitoring role 
that a supervisory council may otherwise need to have. 

Question 25. 

If the existing Board is 
retained as a monitoring 
agent only (e.g. in the 
form of a supervisory 
council), what changes 
do you see as necessary 
to improve its 
effectiveness? 

 Given that we do not consider that the existing Reserve Bank 
Board should be retained as a monitoring agent only, this 
question is not applicable. 

Question 26. 

Are existing statutory 
accountability and 
transparency 
requirements sufficient? 
If not, in what areas 
would you like to see 
more? 

 As noted in our responses to earlier Questions, we have a 
number of concerns with the current level of accountability 
and transparency within the existing Reserve Bank structure.  
We are aware that this is a material issue for other 
stakeholders. 

By way of example, there has been criticism of the Reserve 
Bank’s historic approach to policy consultation.  It is often 
perceived to be consulting for the sake of completing a 
process, rather than wanting to genuinely engage with 
industry and other stakeholders and take on board feedback 
received. 

Added to this have been concerns about the way in which the 
Reserve Bank carries out cost/benefit analysis of its preferred 
options for a particular policy outcome.  This includes the 
extent to which such options are independently assessed and 



 

RESERVE BANK ACT REVIEW – SAFEGUARDING THE FUTURE OF OUR FINANCIAL SYSTEM | 24 

compared against the cost/benefit analysis that stakeholders 
provide in response to the Reserve Bank’s suggested policy 
approaches.  One example was the approach the Reserve 
Bank took to costing the outsourcing review23. 

Issues surrounding the Reserve Bank’s accountability and 
transparency also give rise to concerns on the part of the 
banks as to whether they are treated fairly and equitably by 
the Reserve Bank.  This is heightened by the fact that the 
Reserve Bank currently has an all-embracing role in relation 
to the prudential supervision regime, it drafts the rules, 
interprets the rules and enforces the rules. 

Such concerns were highlighted in 2017 in the context of the 
Reserve Bank’s interpretation of the categorisation of certain 
capital instruments issued by Kiwi Capital Funding Limited 
which affected Kiwibank’s capital position.  Both the timing of 
the initial announcement that the Reserve Bank had, in the 
eyes of the market, changed its view on the categorisation of 
the capital instruments (after historically appearing to have 
recognised the capital instruments), and the subsequent re-
recognition of the capital instruments following what were 
perceived to be relatively immaterial changes, gave rise to a 
number concerns about the way that the Reserve Bank 
handled such issues.  The disruptive effect of such 
interventions can impact on the standing of New Zealand 
financial institutions in the international financial markets, 
and their ability to access those markets. 

As mentioned earlier, while the Reserve Bank has recognised 
that there may have been failings with its existing 
communications with stakeholders, and we understand that it 
is seeking to improve this position, this is an area that needs 
a material overhaul so as to ensure that there are long-term, 
sustainable, improvements.  Notwithstanding the Reserve 
Bank’s acknowledgement these failings, market perceptions 
are that it is not improving its approach to consultation.  For 
example, there has been much criticism of the Reserve 
Bank’s approach to consultation on the latest stage of the 
Capital review process24. 

We note that the Reserve Bank has sought to take some 
initial steps in improving its relationship with stakeholders 
through the issuance of a “Relationship Charter” in December 
201825.  While we consider this to be a helpful first step, we 
believe that it would benefit from being developed into a 
more detailed set of principles before it can genuinely provide 
a useful set of understandings for stakeholders in improving 
their relationship with the Reserve Bank. 

                                            
23 See the Cost of Proposals section in the Reserve Bank’s Regulatory Impact Statement – Revised Outsourcing Policy  - 
February 2017 

24 See, for example, “Gold-plating or prudent? Reserve Bank ruckus exposes governance shortcomings” - Roger Partridge 
– The National Business Review 2 February 2019 

25 See “Reserve Bank aims for best regulatory relationships” released 18 December 2018 
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We note the Consultation Document26 identifies a number of 
areas where transparency could be improved through 
enhanced consultation, reporting and explanations.  In 
particular, a clearer explanation of the rationale for particular 
policy decisions made by the Reserve Bank, including 
identifying the weights given to competing objectives and 
detailed explanations as to how stakeholder concerns with 
particular policies have been addressed or why they are not 
considered to be justified, would be particularly helpful in 
providing clarity around the Reserve Bank’s decision-making 
in relation to granular prudential supervision decisions.   

These changes would go hand in hand with the changes in 
the governance role of the Reserve Bank Board, which would 
be tasked with ensuring that there is robust monitoring and 
review of the Governor’s performance, including that the 
Governor is showing appropriate leadership skills, creating 
the appropriate cultural environment within the Reserve Bank 
and ensuring that there is improved stakeholder 
engagement. 

 

                                            
26 See page 99 
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