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Submission on Depositor Preferences – Phase 2 of the Reserve Bank Act Review 

We enclose from RITANZ (Restructuring, Insolvency, Turnaround Association of New Zealand) a 

submission on the Depositor Preferences.   

RITANZ is a professional industry body with over 450 members throughout New Zealand, of which 

approximately 100 members have been granted the status of Accredited Insolvency Practitioner who 

administer formal insolvency appointments subject to accreditation criteria.  Its membership 

includes the Accredited Insolvency Practitioners and their staff, lawyers, bankers, academics, and 

other individuals who work in or have an interest in the insolvency profession. 

RITANZ mission is to: 

• support insolvency and recovery professionals in their quest to restore the economic value of 
under-performing businesses,  

• assist financially challenged individuals and  

• help develop, maintain and promote the integrity of the insolvency profession. 

 

RITANZ would welcome the opportunity for two of its Board members to discuss our submission 

with the select committee.   

Please do not hesitate to contact the writer should you wish 

to arrange a meeting or discuss any of the contents of the submission. 

Yours faithfully 

Nikki Kruger 

Executive Director 

RITANZ 
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RITANZ submissions on depositor preferences 

Introduction 

1. This submission addresses the consultation document issued by the Reserve Bank of New 

Zealand entitled "Safeguarding the future of our financial system – the Role of the Reserve 

Bank and how it should be governed" dated November 2018.  Restructuring, Insolvency and 

Turnaround Association of New Zealand ("RITANZ") thanks the Reserve Bank for the 

opportunity to submit on Chapter 4 of the consultation document, which addresses whether 

or not there should be depositor protection in New Zealand.  

2. RITANZ's position is that: 

(a) The primary determinants on whether to change from the status quo and, if so, to 

what form of depositor protection, will be macroeconomic considerations, on which 

RITANZ does not specifically submit.  The Consultation Paper addresses these 

considerations comprehensively.  RITANZ agrees that consistency with 

international practices is generally desirable and enhances stability. 

(b) The objective of stability and avoidance of a run on deposits of a registered bank 

or banks would be enhanced by a change from the status quo to a form of 

depositor protection. 

(c) The experience from the GFC was that the Crown Deposit Guarantee Scheme 

("CDGS") was considered necessary or desirable in the circumstances in which a 

run on deposits was a risk, which was similar to a depositor insurance system. 

However, it was implemented under pressure and in such a way that the cost of 

such insurance could not be allocated effectively within the market and distorted 

behaviour effectively by encouraging deposits in finance companies, to the cost of 

the New Zealand taxpayer. 

(d) A preferential entitlement for depositors as unsecured creditors of a bank will not 

necessarily accelerate a distribution or be understood by depositors. Consequently 

a depositor preference might not, on its own, achieve the objective of public 

confidence in deposits and therefore stability.  A preference would improve 

prospects of repayment in full and therefore would affect the return paid for 

deposits and the cost of insurance.  



(e) Depositor insurance seems more likely to promote stability because it provides an 

alternative source of payment from that of the bank in which the deposit is held.  

RITANZ does not submit on the appropriate form of insurance.      

Arguments for and against depositor protection 

3. In general, the considerations set out in Chapter 4 of the Consultation Paper appear to 

RITANZ to be appropriate.  To summarise, these include: 

(a) the social interest in protecting everyday customers from loss when they lack the 

information and financial literacy to manage their own exposure to risk; 

(b) the interest in mitigating financial instability (including reducing the risk of bank 

runs) and promoting confidence in the banking system generally;  

(c) the moral hazard created if the incentive for banks to monitor and manage risk 

prudently is reduced; and 

(d) the potential impact of depositor protection on other stakeholders in a bank 

insolvency, particularly other creditors. 

4. The fourth consideration is especially relevant in the context of depositor preferences. As 

discussed below, a depositor preference regime will inevitably reduce the pool of assets 

available to be distributed to other unsecured creditors in the event of a formal insolvency of 

a bank. 

Issues with depositor preference 

5. A key principle in insolvency is that each class of creditor is treated equally or on a pari 

passu basis, sharing equally in the assets available.  There needs to be a good reason to 

change the order of priority for one class of creditor in an insolvency because this means 

that another class of creditor will inevitably be disadvantaged, thus receiving less from the 

insolvent estate.  Consequently, any change from this general principle requires very careful 

consideration and strong policy support. 

6. A preferential position for depositors will undoubtedly improve the prospects that depositors 

would be paid in full.  However, whether a preference will be effective to promote stability 

and confidence will depend on how well the preference operates to deliver access to 

deposits, and how well the preference would be understood by deposit holders generally.  

Since many customers of the insolvent bank will rely on access to their accounts with that 

bank to cover their day-to-day living expenses, delay and uncertainty will be untenable to 

them. 

7. RITANZ's view is a preference is a concept that is reasonably well understood by creditors 

of insolvent entities.  The detail of how a preference operates is not generally well 

understood and may be less well understood by the general public who are depositors, than 

creditors in an insolvency.  Further, the timing of any preferential payment will not be always 

be immediately apparent to either the insolvency practitioner or creditors.  Both timing and 

quantum of distributions will depend on the circumstances of each insolvency.   

8. In a formal insolvency process, preferential entitlements are required to be determined by 

the insolvency practitioner as part of a "proof" process before a distribution can occur.  

Generally speaking, that process requires a communication to creditors and public 

notification, which fixes a date by which creditors are to submit claims.  The insolvency 



practitioner will then determine the funds available for distribution amongst the various 

creditor classes and the timing and quantum of those distributions.  Often, more than one 

distribution will be made, and there may be a number of notifications of further distributions.  

This process will generally take more time in a large and complex insolvency (such as a 

registered bank) than in small and/or simple insolvencies.  There is no different regime for a 

bank or other financial institution, although statutory management is a more likely process 

than a liquidation in the case of a registered bank. 

9. Insolvency practitioners will be sensitive to the interests of creditors and, the case of a bank, 

it seems likely that a partial distribution (at least) could be made to preferential creditors 

relatively soon (potentially in a matter of weeks) after insolvency.  However, it would not be 

immediate.  The Open Bank Resolution arrangements would be more effective in terms of 

providing access to deposits than the formal insolvency process (note that we do not in this 

submission consider the interaction with the operation of the Open Bank Resolution 

arrangements).   

10. For these reasons, a depositor preference alone seems unlikely to achieve the objective of 

public confidence and stability.  Deposit insurance appears more likely to achieve that 

objective (depending upon the form and source of insurance provided).  A depositor 

insurance increases likelihood of payment in full (up to whatever threshold is adopted) and 

also improves the timing of payment – and the public announcements that can be made 

about those matters.  If a form of depositor insurance was implemented which allowed 

subrogation to the position of the depositor, a depositor preference would clearly improve 

the outcomes to the insurer and therefore the cost of that insurance.  Insolvency 

practitioners are familiar with creditor subrogation, and depositor insurance arrangements 

operate effectively in other similar insolvency regimes to New Zealand (eg the United 

Kingdom).  If the insurance was to be provided by the New Zealand government, that would 

reduce the risk to New Zealand taxpayers.  RITANZ notes that deposit insurance is unlikely 

to be universal and does not comment upon the appropriate deposit value or other criteria to 

which the insurance would be provided. 

11. A system that enhances predictability and stability also promotes the prospects that a 

rescue is possible without the imposition of a formal insolvency.  RITANZ considers that 

consideration and implementation of rescue or restructuring strategies is desirable and often 

can bring about a better overall financial and/or social outcome than a formal insolvency.  It 

may be that an insurance arrangement would provide a better platform for negotiating a 

restructure than a depositor preference or the status quo. 

Impact upon other unsecured creditors 

12. The impact of any deposit preference regime will be borne by those other unsecured 

creditors who will receive a pari passu distribution after depositors are paid in preference.  In 

theory, these other creditors are better placed than an everyday customer to negotiate credit 

terms with the banks which reflect the greater risk, although this is not necessarily true of all 

creditors (eg trade creditors, small service providers, etc).  The impact upon those small 

business operators should also be considered. 

Specific questions 

13. With regard to the specific questions for consultation on Chapter 4, our answers are: 

(a) Have the key benefits of the status quo and the identified depositor protection 

options been correctly identified? Yes 



(b) Is the high-level assessment of the risks and costs under the status quo and the 

identified depositor protection options reasonable? Yes 

(c) On balance, do the arguments support a case to progress work on depositor 

protection in New Zealand?  Why or why not?  If yes, which protection approach 

do you prefer and why?  Yes.  Consistency with international schemes is 

desirable and a form of depositor protection is likely to be considered 

necessary in a financial crisis in New Zealand.  A depositor preference on its 

own would not be likely to achieve the objective of stability and therefore 

depositor insurance appears necessary. 

(d) What are the potential implications of your preferred approach to depositor 

protection, for depositors, other bank creditors and investors, banks and other 

financial firms, taxpayers, and the operation of the New Zealand financial system? 

We comment from the perspective of professionals involved in restructuring, 

insolvency and turnaround.  A depositor preference would increase the 

complexity of a liquidation or other distribution process, but not so 

materially as to overwhelm other broader considerations.  A stable and 

predictable system of depositor protection by insurance would best enhance 

the prospects of restructuring a bank in a financial crisis. 

(e) Are there any alternative protection options, design principles or complementary 

policies that could improve outcomes for the stakeholders identified above? We 

have not identified any alternatives.  
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