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Treasury Report: Options for Screening of Forestry Land and Forestry 
Rights under the Overseas Investment Act 

Executive Summary 

This report outlines options for amending the treatment of forestry land and the inclusion of 
forestry rights under the Overseas Investment Act (OIA).  It seeks decisions from you on a 
preferred approach in order to inform a draft Cabinet paper. 

Under the OIA, the acquisition of interests in rural land of more than 5 hectares (ha) are 
screened as sensitive land.  Forestry rights (often called cutting rights) are “interests in land” 
but are currently exempted from the OIA screening regime.  Labour Party pre-election policy 
included screening forestry rights of more than 50 ha.  We recently advised bringing 
transactions of forestry rights (of more than 50 ha or 3 years duration) into the OIA on 
regulatory coherence grounds (T2017/2836 refers).   

We consulted Māori/iwi and industry stakeholders on this proposal.  Significant concerns 
were raised, on process and substance grounds.  Concerns included no clear driver for the 
policy change, encroachment on commercial sovereignty, and unclear alignment with other 
government policy, including the billion trees policy.  In response, you directed that changes 
to the OIA treatment of forest land and forestry rights be included in a Supplementary Order 
Paper (SOP) to the current Overseas Investment Amendment Bill, ideally while the Bill is at 
Select Committee.  The changes include bringing forestry rights into the OIA screening 
regime, and relaxing the current OIA tests for screening investments in freehold and 
leasehold forestry land.   

The use of the SOP is driven by the short time available to bring forestry rights into OIA 
screening prior to the Comprehensive and Progressive Agreement for Trans-Pacific 
Partnership (CPTTP) entering into force.  The extension of the forestry SOP to include 
forestry land and leases, as well as cutting rights, is driven by stakeholder opposition to 
extending the OIA to forestry rights without also liberalising the screening of forestry land.  

We understand that Ministers intend liberalising the screening of forestry land, while 
tightening the screening of other transactions (particularly houses and rural land) as foreign 
investment in forestry is seen as necessary to achieve broader government economic goals, 
including one billion trees, regional development and job creation, and climate change 
policies.  

Options 

This paper explores three broad options for screening forestry land, leases and rights.  They 
are: 

 Option One: Amending the benefit factors; amending, adding or removing benefit 
factors that are applied to forestry transactions; 

 Option Two: Altering how the benefit factors are assessed; amending application 
of the net benefit test and the counter-factual test. 

 Option Three: Moving from a benefits test to a checklist; e.g. by supplementing the 
existing investor test with further criteria that forestry investors must meet in order for 
the investment to be approved. 
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We assess these sequentially, although in principle elements of them could be combined. 
We recommend altering how the benefits are assessed for forestry in two ways.  First, 
changing the net benefit test from that “...the benefit will be, or is likely to be, substantial and 
identifiable” to the current test for investments other than non-urban land, which is that “the 
overseas investment will, or is likely to, benefit New Zealand (or any part of it or group of 
New Zealanders)…”.  Secondly we suggest changing the counterfactual test (i.e. what would 
happen if the investment in question did not occur) so that the comparator is what the current 
holder of the forestry asset might do, rather than the OIO needing to form a view about what 
another hypothetical investor might do. 

We consider that these factors would collectively represent a significant loosening of the 
existing screening standard, however as it would retain the benefit test (in modified form) 
investors would still need to satisfy the OIO that the investment brought net benefits.  This 
could be difficult for well-run forestry blocks (where there is little potential upside from 
improved management).   

A mandatory checklist would significantly streamline processing of applications. However, 
consultations with other departments (including LINZ, DoC and MPI) suggest this would be 
very challenging to develop mandatory criteria that were permissive while also being 
sufficiently comprehensive and flexible to meet stakeholders’ expectations of factors that 
may be considered by the OIO.  A key concern is that forestry blocks are very diverse and 
can be extremely large, with important environmental or social value, so transactions 
involving the sale of such blocks to overseas interests should be subject to more than 
minimum regulatory scrutiny.   

We also have concerns that developing and implementing an instrument new to the OIA 
significantly heightens the policy and implementation risk (including unintended 
consequences).  Therefore we do not recommend this option, as it would be a high-risk 
option to develop and implement in the time available. 

All of these reform options could be supported by non-legislative measures, such as the OIO 
publishing populated templates of forestry applications, to give investors more confidence of 
the evidence and benefits required in order to secure a successful application. This could 
potentially be additionally supported by a clear Government policy or strategy around forestry 
and relevant factors given high relative importance under the directive letter. 

Other Design Issues 

Choosing a hectare threshold for forestry rights: in consultations stakeholders pushed 
back on a 50 ha screening threshold, suggesting 500 or 1,000 ha would be more 
appropriate, to avoid overburdening small forestry right holdings with costs associated with 
OIA applications.  We suggest a threshold of 250 ha, but note this is an on-balance judgment 
trading off regulatory burden, comprehensive coverage, and consistency with forestry leases 
(where a 5 ha threshold applies). 

Choosing a duration threshold for forestry rights: in consultations stakeholders pushed 
back on a forestry right of 3 or more year’s duration triggering OIA screening, suggesting a 
longer duration – up to 10 years – would be more appropriate.  On the other hand, MPI is 
concerned that the 3 year duration will increase insecurity of wood supply to local 
processors, as  durations shorten to below the 3 year trigger.  On balance we 
suggest retaining the 3 year threshold (which matches a similar 3 year trigger for leasehold 
land)  

[1]
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Coverage of forestry land that qualifies for a new screening regime: as under these 
proposals forestry land will face a significantly more permissive screening regime than other 
non-urban land, robust boundaries and integrity provisions will be required.  We recommend 
the new screening regime should be available for both acquisition of existing forest land and 
land to be converted into forest.  This would support the achievement of government 
commitments for planting one billion trees over the next 10 years, which is likely to involve 
substantial conversion of non-forest land into forest.  This would also require changes to the 
Rural Land directive on the Ministerial Directive Letter under the OIA.  Overseas investments 
involving the planting of new forests are currently subject to the new Rural Land directive 
which forestry investments would find difficult to meet.   

Forestry rights instruments to be covered by the OIA regime: it is necessary to clearly 
define the type of forestry rights to be covered by the OIA regime.  We recommend the OIA 
should be extended to forestry rights registered under the Forestry Rights Registration Act.  
Within the timeframes available, we have not been able to assess the merits of also including 
forestry rights that exist outside of the Forestry Rights Registration Act.  We are undertaking 
further investigations and expect to include a recommended approach in the draft Cabinet 
paper. 

 
Risks (legally privileged) 
 

 we recommend making regulations so that 
Australian investors do not require consent for investments in forestry rights.  

 
 
 
Next steps  
 
We are working to get you a draft Cabinet paper for your consideration on Friday 16 
February, for discussion at the Economic Development Cabinet Committee on 28 February.  
   

    

 

 

 

 

 

 

 

 

 

[1] [5]
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Recommended Action 

We recommend that you: 
 
a note you have directed officials to develop a supplementary order paper to the 

Overseas Investment Amendment Bill to extend the Overseas Investment Act to cover 
forestry rights and relax screening tests for overseas investment in forestry land and 
leases 

 
b note amending screening tests for overseas investment in forestry land and leases 

within the timeframes of the Overseas Investment Amendment Bill creates increased 
policy and implementation risks, compared to investigating these amendments after the 
Overseas Investment Amendment Bill has been passed 

  
Extending the regime to cover forestry rights 
 
c agree to extend the Overseas Investment Act to cover forestry rights registered under 

the Forestry Rights Registration Act, noting the risks associated with this change 
 

Agree/disagree. 
 

d note officials will provide you with advice on 16 February 2018, alongside a draft 
Cabinet paper, about whether to also extend the Overseas Investment Act to also 
cover other forestry rights that are not registered under the Forestry Rights Registration 
Act 

 
Amending the screening tests for forestry 
 
e either: 

 
1 [Option A – recommended option] agree to alter how benefit factors under the 

Overseas Investment Act are assessed in relation to overseas investment in 
forestry  

 
Agree/disagree. 

 
i. agree to remove the requirement that “…the benefit will be, or is likely 

to be, substantial and identifiable” and replace it with a requirement 
“the overseas investment will, or is likely to, benefit New Zealand (or 
any part of it or group of New Zealanders)…”   

 
Agree/disagree. 

 
ii. agree to amend the counterfactual test so it comprises a comparison 

of the outcomes expected from the overseas investment transaction 
against the outcomes expected from the status quo of continued 
ownership by the vendor     

 
Agree/disagree. 

 
iii. note the Overseas Investment Act authorises a ‘proportionate 

approach’, so that the level of benefit to New Zealand an applicant 
must demonstrate is commensurate to the size of the land and the 
nature of the interest being acquired  
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or 
 

2 [Option B – alternative option] agree to remove overseas investment in 
forestry from the benefits test under the Overseas Investment Act, and make 
such investment subject to a checklist of mandatory requirements  

 
Agree/disagree. 

 
i. note establishing a checklist of mandatory requirements within the 

timeframes of the Overseas Investment Amendment Bill heightens 
policy and implementation risks 

 
ii. agree that a checklist of mandatory requirements include the following 

requirements: 
 

a. the investor is required to pass the investor test (business 
experience and acumen, demonstrated financial commitment, 
good character) 

 
Agree/disagree. 

 
b. the investor has FSC or PEFC forest certification (or 

demonstrates similar commitments through mechanisms able to 
be prescribed in regulation) 

 
Agree/disagree. 

 
c. any existing historic, bio-diversity, environmental or public 

access commitments are maintained (depending on what 
interests/rights are assigned - leaseholders and forestry right 
holders may not be in a position to provide this assurance) 

 
Agree/disagree. 

 
d. a commitment to re-plant, where the investor is in a position to 

make this commitment 
 

Agree/disagree. 
 

e. any existing commitments to provide logs to domestic customers 
are maintained 

 
Agree/disagree. 

 
f. for land sales, if the relevant land is or includes foreshore, 

seabed, or a bed of a river or lake, whether that foreshore, 
seabed, riverbed, or lakebed has been offered to the Crown in 
accordance with regulations (per existing OIA) 

 
Agree/disagree. 

 
g. other factors that could be added by regulation  

 
Agree/disagree. 
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Other design issues 
 
f agree to extend the Overseas Investment Act to cover forestry rights with an area of 

250 hectares or greater 
 

Agree/disagree. 
 
g agree to extend the Overseas Investment Act to cover forestry rights with a duration of 

three years or longer 
 

Agree/disagree. 
 
h agree to the proposed forestry screening regime being available to both acquisition of 

existing forest land and land to be converted into forest 
 

Agree/disagree. 
 
i agree to the proposed forestry screening regime being available only to acquisition of 

land that is predominantly used for forestry and that mixed-use land will be subject to 
existing tests in the Overseas Investment Act 

 
Agree/disagree. 

 
j agree the Overseas Investment Act will not be extended to cover Crown Forest 

Licences 
 

Agree/disagree. 
 
k note the New Zealand Emissions Trading Scheme does not enable New Zealand Units 
generated from forestry to be transferred outside New Zealand, and relevant impacts could 
be considered before any decisions about linking the New Zealand Emissions Trading 
Scheme with other international emissions trading schemes     
 
Australia 
 
l 

privileged) 
 
m agree to make regulations providing an exemption so that Australian investors do not 

require consent for investments in forestry rights 
 

Agree/disagree. 
 
Consultation 
 
n note officials have undertaken targeted iwi/Māori consultation on a proposal to extend 

the Overseas Investment Act to cover forestry rights  
 
o note iwi/Māori have raised concerns about the substance and process of the proposal 
to extend the Overseas Investment Act to cover forestry rights  
 
 
Financial implications and referring this report   
 
p note officials are assessing costs associated with administering any new forestry 

requirements and exploring options for cost recovery 

[5]
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q note once there is greater clarity on forestry settings, and the ability to forecast the 

potential volume of applications and operational requirements,  the Minister for Land 
Information intends to seek approval from Cabinet for funding operation of the regime  

 
r refer this Report to the Ministers of Crown/Māori Relations, Māori Development, 

Forestry, Climate Change, Conservation, and for Land Information.  
 
  Refer/not referred. 
 
 
 
 
 
 
Thomas Parry 
Team Leader, Overseas Investment 
 
 
 
 
 
 
Hon David Parker 
Associate Minister of Finance 
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Treasury Report: Options for Screening of Forestry Land and Forestry 
Rights under the Overseas Investment Act 

Purpose of Report 

1. This report outlines options for amending the treatment of forestry land and the 
inclusion of forestry rights under the OIA.  It seeks decisions from you on a preferred 
approach in order to inform a draft Cabinet paper. 

Background 

2. The Overseas Investment Act 2005 (the OIA) regulates overseas investments in New 
Zealand’s sensitive assets. The purpose of regulating these overseas investments is to 
reflect that it is a privilege to own or control sensitive New Zealand assets.   

3. Overseas persons seeking to purchase or lease (for a term of three years or more) 
forestry land over 5 hectares must be screened by the Overseas Investment Office 
(OIO) to get consent for the investment1. Consent will only be granted if a proposed 
investment meets a set of criteria which includes determining that the transaction will, 
or is likely to, substantially and identifiably benefit New Zealand.  Appendix one 
provides more detail on the current regime for forestry land under the OIA.  

4. There is currently a Bill before Select Committee which implements the Government’s 
100 day commitment to restrict overseas buyers from purchasing existing homes by 
bringing ‘residential land’ within the category of ‘sensitive land’ under the OIA.   

5. Under the OIA, the acquisition of an interest in land is screened if it is classed as 
sensitive land. This includes interests in rural land of more than 5 ha.  Easements or 
profit à prendre (a right to take something off another person’s land such as minerals, 
crops, timber, fish or flax) are “interests in land” but are currently exempted from the 
OIA screening regime. Forestry rights (often called cutting rights, and defined under the 
Forestry Rights Registration Act 1983) are a type of profit à prendre and are currently 
not screened.  Labour Party pre-election policy included screening forestry rights on 
lots of more than 50 Hectares (ha).  

6. We recently provided advice regarding what is involved with bringing transactions of 
forestry rights (of more than 50 ha or 3 years duration) into the OIA (T2017/2836 
refers).  Following consultation with stakeholders on this proposal, you have directed 
that changes to the OIA treatment of forest land and forestry rights be included in a 
Supplementary Order Paper (SOP) to the current Bill, ideally while the Bill is at Select 
Committee so submissions may be heard by the Committee on the amendments.  The 
changes include bringing forestry rights into the OIA screening regime, and relaxing the 
current OIA tests for screening investments in freehold and leasehold forestry land.   

7. The use of the SOP is driven by the short time available to bring forestry rights into OIA 
screening prior to the Comprehensive and Progressive Agreement for Trans-Pacific 
Partnership (CPTTP) entering into force.   

8. Appendix three provides further detail on submissions received from affected iwi and 
Māori groups on the proposal to bring forestry right transactions into the OIA screening 
regime.    

                                                
1 OIO consent may also be required for smaller areas, if they include or adjoin a sensitive feature. 
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Government’s goals for forestry  

9. Forestry is an important sector for New Zealand.  In the year ending June 2017, 
forestry accounted for around 3% of New Zealand’s GDP and is New Zealand’s third 
largest export product earner behind dairy and meat.  Forestry also has environmental 
and social significance.  Forests help reduce climate change, protect biodiversity, 
improve water quality, and protect soils.  Forests provide important recreational areas, 
including national parks, scenic reserves, and other conservation areas. 

10. The Government has committed to a planting programme of one billion trees over the 
next 10 years.  The programme seeks to encourage regional economic growth, build 
more resilient forestry and wood processing industries, create sustainable high quality 
jobs and provide opportunities for Māori to develop their land. Achieving the one billion 
trees target will require significant investment in new afforestation initiatives by both the 
Government and private sector. 

11. MPI notes that forestry provides a critical input for New Zealand’s wood processing and 
manufacturing sector. A strong processing sector can help contribute to the one billion 
trees goal by providing those considering planting trees with increased certainty that 
this is an economically viable use for their land over the long term.  

12. Approximately 60 per cent of New Zealand’s sawn timber is consumed domestically. 
MPI notes that another significant government objective is to build 100,000 new homes 
over the next ten years. Achieving this target will require efficiencies in terms of 
building materials and construction costs. A viable and successful wood processing 
sector will play an important part in ensuring the government’s housing objectives can 
be achieved cost effectively and on time.  

13. MPI notes that settings for overseas investment in forestry can alter both the incentives 
for investment in forest growing as well as incentives for investment in wood 
processing due to potential impacts on security of log supply. 

14. Increased afforestation also has the potential to contribute to achieving the 
Government’s climate change objectives, including New Zealand’s commitment under 
the Paris Agreement to limit greenhouse gas emissions to 30% below 2005 levels by 
2030.  

15. The current screening regime for overseas investment in forestry is not well aligned 
with these priorities in that the existing tests can deter foreign investment in the forestry 
sector. Consultation feedback supports reviewing the screening criteria used when 
assessing applications for leasehold and freehold land to allow for quicker, cheaper 
and more permissive OIO screening of forestry land transactions.  That said, the same 
argument could be made for other 
sectors, or the OIA as a whole.  A harder question to answer is whether forestry’s 
issues are sufficiently distinctive to warrant a sector-specific liberalising response when 
OIA settings for transactions involving other types of sensitive land are being tightened.      

Ministerial Objectives for Reforms 

16. We understand your primary objective is ensuring that forestry rights are included in 
the OIA regime 

 

 

[1] [4]
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17. Stakeholder feedback highlighted difficulties with the current screening regime, the 
pivotal role of quality foreign investment in the forestry industry, and the opportunity 
forestry presents to support the government’s one billion trees, regional development, 
job creation, and climate change policies. You would like to alter treatment of both 
rights and land/leases on the basis that a package that included liberalisation of 
forestry land and leases will assist stakeholder acceptance of extending OIA screening 
to forestry rights.  Your intention is now to package the inclusion of forestry rights in the 
screening regime with a significantly more permissive screening regime for forestry 
land. These changes are to be included in an SOP to the current Overseas Investment 
Act Amendment Bill currently before select Committee.  

Our View Following Consultation 

18. We previously advised, on regulatory coherence grounds, to bring transactions of 
forestry rights (of more than 50 ha or 3 years duration) into the OIA (T2017/2836 
refers).  We have been persuaded by arguments made by stakeholders during 
consultation that, CPTPP considerations aside, the policy case for extending OIA 
screening to forestry rights is not strong.  It is not clear what presenting problem the 
proposal is trying to fix, beyond regulatory coherence, and, importantly, bringing 
forestry rights into the sensitive land regime as it stands is likely to be costly for forestry 
rights and, indirectly, forestry land holders ( in terms of compliance costs, delay and 
uncertainty).  In the absence of CPTPP considerations, we would now recommend not 
proceeding with this proposal. 

19. 

is not costless for forestry rights and land holders.  So our advice is that the new 
forestry cutting right regime needs to impose minimum compliance and be as liberal as 
possible.   

20. 

Therefore we have previously suggested that the SOP should only address 
forestry rights.  However that would not achieve your objective of presenting 
stakeholders a complete package of forestry measures.  Where it leads us, is that we 
look to make the changes now that will have the best impact from the stakeholders 
perspective and that Phase 2 may require to fix any issues created as part of this 
package or too look at consistency of forestry with the other parts of OIA regime. 

Proposed Assessment Criteria  

21. We used three criteria to assess the effectiveness of different options for assessing 
changes to the treatment of forestry rights and leasehold and freehold forestry land 
under the Act.  These are very similar to the criteria used to assess options in the 
Cabinet paper 100 Day Commitment: Banning Overseas Buyers from Buying Existing 
Homes [Cab CAB-17-SUB-0489 refers], which has been developed in similar 
circumstances. 

 Policy effectiveness: is aligned with other forestry policy, as well as broader 
economic, social and environmental goals, while maintaining consistency with 
overall purpose of the OIA that investing in New Zealand is a privilege, and 
minimises any unintended consequences. 

 Compliance with New Zealand’s international obligations: The revised 
screening regime comply with obligations in existing trade and investment 

[1] [2]
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agreements 

 

 Minimising compliance and administration costs: there is more certainty for 
applicants about what tests they need to meet, the regime is easier for OIO to 
operationalise and there is reduction in the time taken to make decisions. 

Option Analysis 

22. If you wish to screen forestry rights (under the Forestry Rights Registration Act) under  
the Overseas Investment Act, this can be progressed through removing their 
exemption from Overseas Investment Act screening of sensitive land acquisition.    

23. The similarities between leasehold forestry interests and forestry rights provide a basis 
for including them both as interests in sensitive land under the OIA, with similar 
screening tests for investors. 

 (legally 
privileged) 

24. The option analysis reflects our understanding that you wish the changes to be limited 
to forestry land rather sensitive rural land more generally, and that you do not wish to 
consider changes to the current minimum size of 5 hectares for freehold and leasehold 
forestry land transactions captured by OIA screening. 

25. Several consulted departments (including OIO and DoC) raise concerns about the 
strategic direction and ambition of the reforms.  These concerns either centre around 
the potential for a more permissive screening regime to result in overseas investors 
gaining approval for forestry investment of limited or even negative net benefit to New 
Zealand, or for an approval to be granted despite scoring poorly on a benefit factor of 
interest to the department, such as indigenous bio-diversity, public access, or domestic 
processing.  While it is clear that a more permissive screening will result in investments 
being approved with less demanding consent conditions than is currently the case, the 
departmental concerns may be indicative of (as yet untested) broader non-industry 
stakeholder unease with liberalising the screening of forestry land.  On the other hand, 
the same stakeholders may react positively to extending screening to forestry rights. 

26. Changes to OIA screening of forestry land can be made by changing some or all of the 
components in the current OIA screening test: 

Option One: amending the benefit factors, amending, adding or removing benefit 
factors that are applied to forestry transactions;  

Option Two: altering how the benefit factors are assessed; amending application of 
the net benefit test and the counter-factual test. 

Option Three: more radically, moving from a benefits test to a checklist, e.g. by 
supplementing the existing investor test with further criteria that forestry investors must 
meet in order for the investment to be approved.  

27. These options are not exclusive, so potentially could be combined.  In addition, we also 
provide analysis and options regarding the size threshold for including a forestry right 
within OIA screening.  For ease of exposition we consider these components in turn. 

 

[1]
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Option 1: Amending the Benefit Factors 

28. There are currently 21 benefit factors, divided into 3 broad groups – economic, 
environmental and other factors (Appendix two).  Stakeholders sometimes suggest the 
21 factors create complexity and uncertainty.  Therefore we considered whether 
amending the list of benefit factors would help.   

29. The OIO favours an option based around amended benefit factors, as the OIO 
considers it likely such an option would be effective, and be less risky, than other 
options.  However in the time available the OIO has not been able to develop potential 
new or amended benefit factors to form the basis for an option to test in this report.  
The OIO considers it is imperative for the relevant Government agencies (e.g. MPI) to 
be involved in the development of amended or additional benefit factors to ensure that 
the Government’s objectives for the forestry sector are met and risks of unintended 
consequences are diminished. 

30. On balance we recommend against developing bespoke benefit factors for forestry.  
Reasons for this include: 

Policy effectiveness 

 Perhaps counter-intuitively, the more benefit factors there are, the more 
opportunity an investor has for demonstrating benefit.  If benefit factors are 
removed, some investors lose the opportunity to demonstrate benefits relating to 
that factor; 

 Although not designed with this in mind, from a “four capitals” approach, the 
benefit factors are a useful framework to provide opportunities for the investor to 
demonstrate benefits from the investment against the natural, social, human and 
financial/ physical capitals.  To be durable, overseas investment settings need to 
trade-off the outcomes for each capital in a way which reflects and supports the 
values underpinning the social consent for foreign investment; 

 There are no obvious gaps in the benefit factors that might disadvantage forestry 
applications; 

 Directive letters and the benefit factor “Advance significant government policy or 
strategy.” provide an opportunity to shape the application of the benefit factors to 
forestry investment;  

Compliance with New Zealand’s international obligations 

 

Minimising compliance and administration costs 

 Legislative and implementation risks are reduced if bespoke benefit factors are 
not introduced. 

 

Option 2: Altering how the benefit factors are assessed 

31. There are three key concepts used in assessing the net benefit of investments 
involving sensitive land that we consider if changed (or affirmed) would support a more 
permissive screening of forestry investments.  They are the net benefit test, the 
counter-factual test, and the need for proportionate benefit. 

[1] [2] [5]
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Net benefit test  

32. At present, in order to be approved, investment in non-urban land must demonstrate 
that “...the benefit will be, or is likely to be, substantial and identifiable”.  This can be a 
difficult test for forestry investments to meet.  Other investments need to meet a lower 
test to be approved, namely that “the overseas investment will, or is likely to, benefit 
New Zealand (or any part of it or group of New Zealanders)…”  Aligning the test that 
forestry must meet with the test currently applied to investments other than those in 
non-urban land would significantly reduce the burden on applicants to demonstrate 
benefit. 

 

Counter-factual test 
 

33. A number of the benefit factors require an assessment of what would happen with and 
without the investment (e.g. new jobs, increased exports, new technology, increased 
local processing).  Benefits that would occur regardless of whether that particular 
investor is the buyer do not count as “benefits” for the purpose of the Act.  This requires 
the OIO and relevant ministers to apply a “counterfactual test” when assessing whether 
an overseas investment will, or is likely to benefit New Zealand.   

34. It is difficult for forestry investors to meet this counterfactual test, as in practice there is 
little scope for one forestry investor to significantly vary the activities they carry out on 
the land from other potential investors (i.e typically all potential owners would carry out 
essentially the same activities in essentially the same way on the land).  Amending the 
counterfactual test so that it required a comparison between the outcomes expected 
from the transaction and the status quo (continued ownership by the vendor) would 
simplify the benefit test for forestry investors.  The residential housing reforms contain 
a similar relaxation of the counterfactual test for investments that are subject to the 
“increased housing on residential land” test. 

 
Benefits are proportionate to the investment or interest obtained 
 

35. The OIO takes a proportionate approach to assessing benefit to New Zealand, so that 
the level of benefit to New Zealand an applicant must demonstrate is commensurate to 
the size of the land and the nature of the interest being acquired.  This means that a 
lesser interest in land such as a forestry right or lease does not need to demonstrate 
the same level of benefit as the acquisition of freehold land.   

36. The availability of this approach will assist investors who intend to acquire interests 
less than freehold (for example, for a given forest, investors seeking to acquire leases 
or forestry rights would not have to show as much benefit as investors seeking to 
acquire freehold land).   

37. OIO considers that it is already authorised under the Act to take a “proportionate 
approach” as that approach is inherent in assessing the benefit of a particular 
transaction.  Therefore no legislative change is required.   

38. We consider that amending the benefit threshold and the approach to the 
counterfactual scenario when assessing the benefits of forestry investment would 
significantly liberalise the screening of forestry investments and increase certainty and 
potentially reduce time and costs to applicants.  

39. We see these reforms as creating less risk than the option to move to a checklist 
outlined below, as they draw on the existing OIA, existing OIO practice, or the 
Overseas Investment Amendment Bill for residential changes. 
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40. 

Expected Impact of Recommended Changes on OIO Costs and Approval Times  

41. A key concern of submitters is OIO costs and approval times.  The changes are 
intended make it easier for applicants to demonstrate benefit to the OIO’s satisfaction 
so are expected to reduce costs and approval times.  However in the time available the 
OIO has been unable to estimate how big those savings might be.  The OIO notes that 
over half of total time taken to approve an application is spent waiting for responses 
from applicants, and that the largest applicant cost is usually legal fees, not OIO fees. 

Option 3: Moving from a benefits test to a checklist 

42. Officials also considered the merits of, for forestry, moving away from a benefits test to 
a check-list.  If an investor meets all tests the application would be approved. So the 
test moves from an assessment of benefit, to compliance with the mandatory criteria.  
In effect the criteria would specify a minimum acceptable floor for foreign ownership of 
forestry land, leases or rights. Such a test might include:  

 

 The investor is required to pass the OIA investor test (business experience and 

acumen, demonstrated financial commitment, good character).  

 

 The investor has FSC or PEFC forest certification (or demonstrates similar 

commitments through mechanisms able to be prescribed in regulation). 
 

 Any existing historic, bio-diversity, environmental or public access commitments 

are maintained (depending on what interests/ rights are assigned - leaseholders 

and forestry right holders may not be in a position to provide this assurance). 

 

 A commitment to replant, where the investor is in a position to make this 

commitment. 

 

 Any existing commitments to provide logs to domestic customers are maintained. 

 

 For land sales, if the relevant land is or includes foreshore, seabed, or a bed of a 

river or lake, whether that foreshore, seabed, riverbed, or lakebed has been 

offered to the Crown in accordance with regulations (per existing OIA) 
 

 Other factors that could be added by regulation. 
 

43. Compared to a benefits test, where benefit must be shown, these requirements focus 
on simply preserving existing commitments.  

44. Consultations with other departments (including LINZ, DoC and MPI) suggest it would 
be very challenging to develop mandatory criteria that were permissive while also being 
sufficiently comprehensive and flexible to meet stakeholders’ expectations of factors 
that may be considered by the OIO.  A key concern is that forestry blocks are very 
diverse and can be extremely large, with important environmental or social value, so 
transactions involving the sale of such blocks to overseas interests should be subject to 
more than minimum regulatory scrutiny.  For instance, existing formal commitments 
(such as easements and covenants) will be retained regardless but DOC loses the 
ability to encourage less formal arrangements  with investors which may benefit the 
natural, recreation and historic values found on the land in question. 
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45. We also have concerns that developing and implementing an instrument new to the 
OIA significantly heightens the policy and implementation risk (including unintended 
consequences).  These risks are very difficult to manage on compressed timeframes 
as tools to manage those risks (consultation, discussion papers, iterative policy 
development, exposure drafts, and so on) are unavailable.   

46. Therefore we do not recommend this option, as it would be a high-risk option to 
develop and implement in the time available. 

47. 
 

Supporting non-Legislative measures 

48. Any of these reform options could be supported by non-legislative measures, such as 
the OIO publishing populated templates of forestry applications, to give investors more 
confidence of the evidence and benefits required in order to secure a successful 
application. This could potentially be additionally supported by a clear Government 
policy or strategy around forestry and relevant factors given high relative importance 
under the directive letter.   

49. A more permissive version of the existing Rural Land directive could be designed which 
recognises the importance of other factors which are more commonly met by forestry 
investors.  However, benefits under those factors may still not show a substantial and 
identifiable benefit.  These and other factors can already be elevated in importance 
where appropriate notwithstanding the existing directives. 

Choosing a hectare threshold for screening forestry rights 

50. You have indicated that you do not want to consider increasing the 5 hectare size 
trigger for screening of forestry freehold and leasehold land, but wish to consider 
options regarding forestry rights.  Many submitters argue that the proposed 50 hectare 
minimum size is far too small, as it would expose small, barely commercial forestry 
rights agreements to costly OIO approval processes.  Submitters typically suggest that 
forestry rights should be exempt from OIO screening if they were smaller than either 
500 or 1,000 hectares. 

51. Forestry right sizes are very skewed.  As the table below shows, about half of forestry 
right agreements are for areas of 80 hectares or more, capturing over 95 percent of the 
area held in forestry rights, while the 5 percent of forestry rights representing 
agreements of more than 1,000 hectares capture almost 70 percent of the area held in 
forestry rights.  
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Table 1: Distribution of forestry rights registered with Land Information New Zealand 
 

Forestry right size 

Number of 
forestry 
rights 
registered  

Total Area 
(ha) in this 
Size Range 

Matching 
Potential 
Threshold 

Percentage of 
Rights Captured 
at this Threshold 

Percentage of 
Area Covered at 
this Size 
threshold 

Less than 50 ha 2428 45,897 zero (5 ha) 100.0% 100.0% 

50 - 100 ha 872 63,853 50 ha 57.8% 97.9% 

100 - 250 ha 1116 180,560 100 ha 42.6% 95.1% 

250 - 500 ha 606 211,804 250 ha 23.2% 86.9% 

500 - 750 ha 192 115,888 500 ha 12.7% 77.4% 

750 - 1000 ha 100 85,496 750 ha 9.3% 72.1% 

Over 1000 ha 303 1,514,119 1000 ha 7.6% 68.3% 

No Area / Shared 
Area with 
another Title 

134         

Source: Land Information New Zealand 

52. In the time available we have not been able to meaningfully analyse the trade-off of 
comprehensive coverage of OIA screening against other government objectives for 
forestry that would be undermined if the screening regime imposed undue burden on 
forestry rights for smaller areas of forest.  

 

53. MPI agrees that the inclusion of small forests within the regime (e.g. those less than 
250 ha) is likely to create excessive regulatory compliance costs.  However, MPI also 
notes that excluding forests of less than 250 ha from the regime risks exacerbating 
concerns raised by some within the wood processing sector of ‘small, inexperienced 
forest owners being targeted by  unscrupulous foreign investors’ and not receiving the 
best return for their investment. This could be particularly problematic in regions where 
wood processors rely on small farm foresters for supply (e.g. Northland).  MPI notes, 
however, that these concerns can be managed to some extent through improved 
information and advice to small forest owners. However, as noted, alternative 
arrangements such as stumpage contracts, exist without screening. 

54. Therefore we suggest a more modest increase in the screening threshold, perhaps to 
250 hectares.  This is less than most submitters are looking for, but would exclude 
about two-thirds of forest rights contracts from OIA screening, while still capturing a 
comprehensive share - about 90 percent - of the forest area held in forestry rights. 

55. Irrespective of the hectare threshold chosen, officials recommend there be aggregation 
rules, so a forestry investor is covered by the screening regime once the total area of 
adjoining forestry rights exceeds the threshold.  This would help to mitigate the risk of 
small forest owners within any one region being ‘targeted’, and adversely affecting the 
regional wood processing sector. It also reflects the existing approach to sensitive land, 
where adjoining land is aggregated for OIA purposes, but disparate blocks of land are 
not. 
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56. If Ministers are concerned about the potential for an investor to purchase rights on 
separate blocks that aggregate to than 250 ha of forestry rights without screening, an 
alternative policy approach would be to trigger OIA screening for any forestry rights 
purchases that took an investor’s total holding above 250 ha (or added to an existing 
holding of more than 250 ha) but this has not been done for any other type of interest in 
land. 

Potential Investor Responses 

57. It is possible that changing the tests associated with forestry land to make them more 
permissive may increase the number and/or size of forest land acquisitions, including 
transactions resulting in the transfer of freehold interests from New Zealand to 
overseas ownership.   

58. It is also possible that changes to the regime may influence the type of interest 
overseas investors seek to acquire (i.e. forestry rights may present a less attractive 
form of investment if they also require consent).  Displacement could be in either 
direction - into freehold and leasehold land, or stumpage arrangements, where the 
investor buys and fairly quickly harvests grown trees. 

Other Design Issues 

59. The proposals to include forestry rights in the OIA regime and introduce specific 
screening criteria for forestry give rise to a number of further regulatory design issues.  
The issues primarily relate to defining the types of acquisitions covered, as well as 
which acquisitions would be eligible for a forestry-specific screening regime.    

Duration threshold of forestry rights to be covered by the OIA regime 

60. We recommend that forestry rights with a duration of three years or more be included 
in the regime, and forestry rights of less than three years would not be captured.  This 
is aligned with the three year threshold set in the Act in respect of for leases, and other 
interests in land. 

61. We note, there is a risk that a three year threshold would affect commercial behaviour, 
leading to an increase in short-term forestry arrangements to avoid screening.  Shorter 
arrangements would reduce certainty about the availability of logs for domestic 
processing, reduce incentives for sustainable forest management, and may also 
reduce commitments to replant.         

Coverage of forestry land that qualifies for a new screening regime 

62. There is a choice as to whether the proposed forestry screening regime should be 
available for acquisition of existing forest land only, or if it should also extend to 
acquisition of land to be converted into forest. 

63. We recommend the new screening regime should be available for both acquisition of 
existing forest land and land to be converted into forest.  This approach would support 
the achievement of government commitments for planting one billion trees over the 
next 10 years, which is likely to involve substantial conversion of non-forest land into 
forest.   

64. This would also require changes to the Rural Land directive in the Ministerial Directive 
Letter under the OIA.  Overseas investments involving the planting of new forests are 
currently subject to the new Rural Land directive which forestry investments would find 
difficult to meet.   
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65. The recommended approach would need to incorporate effective anti-avoidance 
measures to prevent overseas investors using the forestry screening regime as a 
means of circumventing OIO screening of the acquisition of farm land.  For example, 
there could be a mandatory condition for forest to be established on the land within a 
fixed period from consent.  This approach would also increase reliance on effective 
monitoring and enforcement. 

66. The alternative approach is to restrict the new forestry screening regime to acquisition 
of existing forest land only.  However, this would limit benefits related to facilitating 
overseas investment in new planting. 

Treatment of mixed-use land 

67. We recommend the forestry screening regime should be available only for acquisition 
of land that is predominantly used for forestry.  It should not be available where the 
land in question has any other significant use, unless that is incidental to forestry 
activity.  For example, acquisition of land that included forest, as well as any significant 
farming activity, should not be eligible for any new screening regime, and would still be 
subject to the existing tests under the Act. 

68. This approach is consistent with the Rural Land Directive and maintaining robust 
screening of investments in farm land.  

Forestry rights instruments to be covered by the OIA regime 

69. It is necessary to clearly define the type of forestry rights to be covered by the OIA 
regime.  The two main options are: 

Option 1: Extending the OIA only to forestry rights registered under the Forestry Rights 
Registration Act (‘Statutory Forestry Rights’). 

Option 2: Extending the OIA to both Statutory Forestry Rights and forestry-related 
profits-a-prendre that exist outside the Forestry Rights Registration Act (‘Non-statutory 
Forestry Rights’). 

70. Within the timeframes available, our advice is focused on Option 1.  We are 
undertaking further investigations and expect to include a recommended approach in 
the draft Cabinet paper. 

71. If the OIA is restricted to Statutory Forestry Rights, there may be a risk that investors 
make use of Non-statutory Forestry Rights to avoid any OIA screening requirements.  
We are undertaking further investigation to assess this risk.     

72. 

 (legally privileged) 

Crown forest licences 

73. Officials have also considered whether Crown forest licences should be added to the 
OIA regime. 

[1] [2] [5]



 

T2018/31 : Options for Screening of Forestry Land and Forestry Rights under the Overseas Investment Act Page 20 

74. Crown Forest Licences are established under the Crown Forests Assets Act 1989.  
Licences were granted to the buyers of Crown forests when the Crown’s forest assets 
were sold in the early 1990s.  A Crown Forest Licence grants a licensee access rights 
to the land on which the licensee’s forests are situated in order to allow the licensee to 
manage their forests.  At the time the forests were sold, the underlying land continued 
to be owned by the Crown so that the land remained available for Treaty settlements.  
Some of the land subject to licences has now been transferred to iwi under Treaty 
settlements.   

75. A Crown Forest Licence grants the licensee rights to use the licensed land. Crown 
Forest Licences bind successors in title to the Crown and a Crown Forest Licence can 
be registered under the Land Transfer Act 1952. 

76. However, we recommend excluding Crown Forest Licences from the OIA regime 
because: 

 Crown forest licences can be terminated after a specified term.  If the underlying 
land is transferred to iwi in a Treaty settlement, land under the Licence will cease 
to be subject to the Licence as parts of the forest are harvested.  If the Waitangi 
Tribunal recommends that the land is not liable to be returned, the Licence will 
have an initial term of 35 years, after which the Crown can give notice of 
termination of the Licence (which will terminate 35 years after notice is given).   

 The underlying land over which Crown Licences are granted is held either by the 
Crown or by iwi to whom the land has been returned, and the Crown and iwi have 
rights as licensors.  The retention of the underlying land by the Crown or iwi 
means that when the licences terminate, the Crown or iwi will hold the land 
unencumbered by the licence.   

 The Crown Forest Licence regime reflects the agreement reached between the 
Crown, the New Zealand Māori Council and the Federation of Māori Authorities 
following litigation brought by the New Zealand Māori Council that challenged the 
Crown’s proposed sale of Crown forests (New Zealand Māori Council v Attorney-
General [1989] 2 NZLR 142 (CA)).  

  

 (Legally privileged). 

 The Crown Forests Assets Act expressly provides that a Crown Forest Licence is 
not an interest in land.2  

(Legally privileged).   

Climate change implications 

77. Landowners, forestry lease holders or forestry rights holders can choose to register 
with the New Zealand Emissions Trading Scheme (NZ ETS) and earn New Zealand 
Units (NZUs) in respect of forests planted after 31 December 1989 (post-1989 forest 
land).  These NZUs are transferred from the Crown to the forester’s account in the New 
Zealand Emissions Trading Register (NZETR). Under the current law, NZUs can then 
only be transferred to other accounts within the NZETR and cannot be transferred 
outside of New Zealand.   

                                                
2 Section 16, see also s 2, definition of “land”. 

[5]
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78. New Zealand is exploring potential linking arrangements to preserve options for 
sourcing international abatement with environmental integrity – this includes 
consideration of both two-way and buy-only arrangements.  Before the government 
makes any arrangements it will have to consider the merits of the specific proposal, 
including the potential for NZUs to be transferred offshore and any impacts.  Work 
currently underway on climate change targets and sources of abatement in the New 
Zealand economy will better inform any decisions. 

Summary of other design issues 

79. In summary, we recommend the following design features: 

 The OIA regime should be extended to cover forestry rights of a duration of three 
years or more. 

 The forestry screening regime should be available for both acquisition of existing 
forest land and land to be converted into forest.   

 The forestry screening regime should be available for acquisition of land that is 
predominantly used for forestry.  Acquisition of mixed-use land would need to be 
considered under existing OIA tests. 

 The OIA regime should not apply to Crown Forest Licences. 

80. We are still assessing whether the OIA should extend to cover Statutory Forestry 
Rights only, or also extend to Non-Statutory Forestry Rights.  We will provide a 
recommendation in the draft Cabinet paper. 

Risks 

International legal and reputational risks (legally privileged) 

81. 

82. 

83. 

84. 
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Crown-Māori consultation (legally privileged) 

85. 

  thirty per cent of the land under New Zealand’s 
plantation forests are in Māori ownership and Māori may be disproportionately 
impacted by any changes.  Approximately 33 settlements of historical Treaty of 
Waitangi claims include forestry land redress.  The proposal to include forestry rights in 
the OIA screening regime will also impact Maori freehold land outside of Treaty 
settlements. 

86. Targeted iwi-Māori consultation took place over two weeks in January and a summary 
of this consultation is provided in Appendix two.  There is a risk that some settled iwi 
consider their redress will be undermined if their concerns are not effectively addressed 
given the targeted consultation undertaken.  

87. You have previously received advice during the consultation period highlighting some 
of the concerns raised by iwi-Māori [T2018/88 refers].  Key concerns include 
encroachment on commercial sovereignty, lack of problem definition and a preference 
for any changes to be made through other mechanisms, such as strengthening the 
support available for private contract negotiations. 

88. A prominent piece of feedback from the consultation was that the consultation process 
was rushed and did not allow for meaningful or informed consideration of the proposed 
policy.  The New Zealand Māori Council, Te Rūnanga o Ngāi Tahu, Te Rūnanga Nui o 
Te Aupōuri and others expressly indicated that further consultation is required on any 
changes for the Crown to discharge its duty as a Treaty partner. You may wish to 
consider options for further consultation. 

89. 

90. Officials are working to an expedited policy development process to allow for additional 
consultation through Select Committee.  The timeline below will allow for any changes 
to be considered at the Select Committee for two weeks; we can inform those we have 
consulted to date of this opportunity when it is confirmed.  Submitting the SOP at the 
committee of the whole House stage does not allow for any further public or targeted 
consultation and is not encouraged.  Additionally, we have sought feedback from Traci 
Houpapa of the Federation of Māori Authorities, at your direction. Further engagement 
has been undertaken with Tina Porou also. 

[5]
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Implementation and Fiscal Implications 

91. The Overseas Investment Office has raised concerns regarding the ability to implement 
the proposed changes on an operational level so quickly.  The OIO is concerned that 
making significant changes to the approval criteria for forestry assets risks undermining 
the credibility of the regime, particularly with the short timeframe for policy development 
and implementation.  There are also resource and capacity constraints as OIO work to 
implement the proposed restriction on non-residents purchasing existing homes in New 
Zealand. 

92. Fiscal implications may arise through this proposal should additional resource be 
required.  The OIO is assessing costs associated with administering any new forestry 
requirements and exploring options for cost recovery, including appropriate fees.  It is 
difficult to assess costs until there is greater clarity on (i) the scope of forestry rights to 
be brought into the OIA regime (including the area and duration thresholds), and (ii) the 
tests that would apply to overseas investment in forestry land.  Once there is greater 
clarity on forestry settings and the potential to better forecast operational requirements, 
the Minister for Land Information intends to seek approval from Cabinet for funding 
operation of the regime, in relation to forestry changes and residential land changes. 
      

Unintended consequences 

93. 

  Consideration of the SOP at the 
Select Committee should provide opportunity for additional consultation and may 
highlight any further risks or implications, but some remedial work may be required to 
address these should they arise.   

Consultation 

94. The following agencies have been consulted in the development of this report: Ministry 
for Primary Industries, Ministry of Foreign Affairs and Trade, Land Information New 
Zealand (including the Overseas Investment Office), Ministry for the Environment, 
Department of Conservation, Te Puni Kōkiri and Inland Revenue. 

95. Targeted iwi-Māori and industry consultation (including forest growers, forestry rights 
holders and wood processors) is detailed in Appendix three. 
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Next Steps  

96. The table below provides an indicative timeline: 

Date Deliverable  

Tuesday 13 February Submit Draft Cabinet Paper and RIS to agencies for feedback 

Thursday 15 February  Comments received from agencies on draft Cabinet Paper 

and RIS  

Friday 16 February Submit draft Cabinet paper and RIS to Minister Parker 

Monday 19 February Early feedback from Minister Parker on Cabinet paper 

Tuesday 20 February Updated version of Cabinet paper sent to Office for Ministerial 

consultation by midday 

Wednesday 21 February  Other Ministers comments incorporated and Treasury Report 

with final Cabinet paper submitted to Minister Parker 

Thursday 22 February Lodgement of policy Cabinet Paper for consideration at DEV 

Wednesday 28 

February 

Economic Development Cabinet Committee 

consideration 

Monday 5 March Cabinet considers policy paper 

Week beginning 5 March  PCO commences drafting on SOP 

Friday 9 March Treasury Report, LEG Paper and SOP to Minister Parker 

Thursday 15 March Lodgement of LEG Paper 

Monday 19 March Cabinet considers legislation paper 

Tuesday 20 March Forestry SOP presented to Select Committee 

Select Committee seeks submissions 

End of March Submissions close 

Early April -> approx. 20 

April 

Oral hearings 

97. The indicative timeline allows for two weeks of consideration at the Select Committee.  
Should the policy work be delayed, it may be that the SOP is introduced at the 
committee of whole House stage; given existing concerns around lack of consultation 
on this proposal, this is not advised.  

98. Given the short timeframes it is intended that the Parliamentary Counsel Office will 
commence drafting the SOP in advance of a Cabinet decision based on your feedback. 

99. You may wish to forward this report to your colleagues and canvas their views in order 
to inform the drafting of the Cabinet paper. 
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Appendix One: Current regime for forestry land under OIA 

100. Overseas persons seeking to purchase or lease (for a term of three years or more) 
forestry land over 5 hectares must be screened by the Overseas Investment Office 
(OIO) to get consent for the investment3. Consent will only be granted if a proposed 
investment meets a set of criteria which includes determining that the transaction will, 
or is likely to, substantially and identifiably benefit New Zealand.  

101. Forestry rights are exempted from screening as ‘sensitive land’ under the OIA. This is 
despite the fact that forestry rights can grant a high degree of control over large parcels 
of New Zealand land, and the associated domestic wood supply, often for long periods 
of time, in a manner that would be comparable to a lease of such land (as well as 
providing a right to harvest the forest, forestry rights under the Forestry Rights 
Registration Act can grant a right to “establish and maintain” a forest). 

102. If forestry rights are included in the Act, any future overseas investment in such rights 
(including the on sale of already foreign owned forestry rights) will be subject to 
screening by the OIO and consent for the investment will be required.  

103. Applicants for consent to acquire sensitive land must satisfy a number of criteria. In 
addition to the core criteria (the investor test), consent will only be granted if either:  

 In the case of an individual, the relevant overseas person intends to reside in 
New Zealand indefinitely; or 

 In the case of a non-individual, all the individuals with control of that overseas 
person are New Zealand citizens, ordinary New Zealand residents or are 
intending to reside in New Zealand indefinitely, or  

 The transaction will, or is likely to, benefit New Zealand (and if the land is non-
urban land over 5 hectares, that benefit is substantial and identifiable) as 
assessed against 21 factors (listed in Appendix two).  

104. Most forestry transactions will seek approval under (iii) by demonstrating substantial 
and identifiable benefit to New Zealand against a selection of the 21 factors.  The 
factors are a combination of economic, environmental and other factors.    

105. Industry stakeholders within the forestry sector provided strong feedback that the 
current regime is time consuming, uncertain and costly to comply with, and, due to the 
nature of investments in existing commercial forests, often very difficult for an overseas 
investor to demonstrate the “substantial and identifiable benefit to New Zealand” 
necessary to gain OIO approval.  Many did not support the inclusion of forestry rights in 
the OIA as it would further limit the ability to attract overseas investors to forestry. 

106. The OIO advises that they consider the current benefit to NZ test under the Act difficult 
for applicants to meet in relation to forestry land, due to the long term nature of the 
investment and the fact that processing occurs many years in the future.  It is also often 
difficult to demonstrate a point of difference from the counterfactual, which usually 
involves management, harvest and replanting. 

107. The Forest Land directive in the Ministerial Directive Letter was designed to encourage 
overseas investment that increased value added wood processing and the advance of 
the Government’s forestry-related strategies.  This was achieved by elevating the 
importance of the ‘increased processing primary products’ and the ‘advance significant 
Government policy or strategy’ factors for overseas investments in existing forestry.  

                                                
3 OIO consent may also be required for smaller areas, if they include or adjoin a sensitive feature. 
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It is now more difficult to obtain consent for overseas investments in forestry which do 
not generate strong benefits under these factors.   

108. Overseas investments involving the planting of new forests are subject to the new 
Rural Land directive which elevates a different group of factors and is more difficult to 
meet. 

109. Overseas investments in New Zealand forestry can involve the acquisition of interests 
(including freehold)4 in large amounts of sensitive land.  This can be through a single 
transactions or a series of transactions as an investor builds a portfolio.    

110. Since 2012, the two largest consented transactions involving freehold transfers of 
forestry in a single transaction have been approximately 14,130 ha and approximately 
9,170 ha. 

111. Overseas investments may occur between overseas investors or involve the transfer 
from New Zealand ownership to overseas ownership (the Act regulates both).  The OIO 
observes that smaller transactions are more likely to involve the transfer from New 
Zealand to overseas ownership.    

 

                                                
4 Many operators acquire a mix of freehold land, leasehold land and forestry rights. 
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Appendix Two: Existing consent criteria 

Applicants for consent to acquire sensitive land must satisfy a number of criteria. In addition 
to the core criteria (the investor test), consent will only be granted if either: 

 in the case of an individual, the relevant overseas person intends to reside in New 
Zealand indefinitely, 

 in the case of a non-individual, all the individuals with control of that overseas person 
are New Zealand citizens, ordinary New Zealand residents or are intending to reside in 
New Zealand indefinitely or 

 the transaction will, or is likely to, benefit New Zealand (and if the land is non-urban 
land over 5 hectares, that benefit is substantial and identifiable) as assessed against 
21 factors. 

Special land has specific consent criteria which includes offering that land back to the Crown, 
and the Crown must decide whether to accept the offer. 

Benefit to New Zealand factors 

The Benefit Test involves assessing an investment against 21 factors, set out in section 17 of 
the OIA and regulation 28 of the Overseas Investment Regulations 2005. The factors are 
described below. 
 

Benefit Factor Summary description5 

E
c

o
n

o
m

ic
 f

a
c
to

rs
 

Additional investment 
for development 
purposes. 

Additional investment occurs after the initial purchase 
and is distinct from the purchase price. Such 
investments often focus on upgrading facilities.  

Added market 
competition, greater 
efficiency or 
productivity or 
enhanced domestic 
services. 

Added market competition usually results from the 
addition of new players or supply (quantity or quality) in 
a specific market where the additional players or supply 
will have a measurable increase in competition. 
 

Increased processing of 
primary products. 

The increased processing must occur in New Zealand 
(this includes on board fishing vessels in the New 
Zealand Exclusive Economic Zone prior to export), and 
the increased processing may be carried out by another 
party (for example developing a new dairy farm may 
result in increased processing of milk products in New 
Zealand). The more direct the relationship between the 
overseas investment and the increase in processing, the 
more relevant this factor will be. 
 

Increased export 
receipts. 

Exports are goods or services of a domestic origin which 
are sold in another country. New Zealand exports 
include the provision of domestic tourist and education 
services to overseas visitors to New Zealand. 
 

                                                
5 Exerts from the Overseas Investment Office webpage (https://www.linz.govt.nz/regulatory/overseas-
investment) 
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Benefit Factor Summary description5 

Creation of new job 
opportunities or 
retention of existing 
jobs. 

Generally, two types of new job opportunity are 
recognised: 
Direct jobs: These are provided directly by the applicant 
or the business it is buying, such as additional staff for 
an expanding business. Direct jobs also include 
temporary jobs, such as seasonal workers or contractors 
for the construction of a new factory. 
Indirect jobs: These flow from the overseas investment 
indirectly via suppliers or elsewhere in the relevant 
industry. Indirect jobs must be sufficiently linked to the 
occurrence of the overseas investment. 

New technology or 
business skills. 

This factor will not be relevant for many investments as, 
although the technology or skills may be new for the 
Applicant or in relation to the investment, in many cases 
they are already being used elsewhere in New Zealand 
by others. 

E
n

v
ir

o
n

m
e

n
ta

l 
fa

c
to

rs
 

Walking access. Walking access is the right of members of the public to 
gain access to the New Zealand outdoors by passing on 
foot. Walking access may be of particular relevance 
where it provides public access to: foreshore, lakes and 
rivers; conservation areas; areas of scenic or 
recreational value; sports fish; or adjoining public 
walking trails. In order to demonstrate a benefit under 
this factor, an applicant needs to show new or enhanced 
mechanisms for providing, protecting or improving 
walking access. 

Significant indigenous 
vegetation and 
significant habitats of 
indigenous fauna. 

In order to demonstrate a benefit under one of these 
factors, an applicant needs to show new or enhanced 
mechanisms for protecting and enhancing: significant 
habitats; trout salmon wildlife and game; or historic 
heritage.  Trout, salmon wildlife 

and game. 

Historic heritage. 

O
th

e
r 

fa
c
to

rs
 

Consequential benefit. Benefits that do not fall within the scope of other factors 
may be considered as a consequential benefit (for 
example, environmental benefits which do not meet the 
requirements of one of the recognised environmental 
benefit factors). 

Key person in a key 
industry  

The key person may be an individual or an entity. The 
key person should be of high standing and influence in 
an industry and their involvement in such industry must 
be more than as a regular, or even prominent, player. It 
may be difficult to meet this factor if the key person is 
already operating in New Zealand. 

Affect image, trade or 
international relations 
and international 
obligations. 

This factor is sometimes relevant to a large transaction 
with an international profile where the New Zealand 
portion of the transaction is small in the context of the 
overall transaction. An adverse effect to New Zealand’s 
appeal as an investment location alone is generally not 
sufficient to adversely affect New Zealand’s image 
overseas. 

Owner to undertake 
other significant 
investment. 

This factor recognises that granting the application for 
consent may result in the owner (this is usually the 
vendor) of the relevant land undertaking other significant 
investment in New Zealand. For example, the vendor 
may direct the purchase proceeds into another 
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Benefit Factor Summary description5 

significant investment. 

Previous investments. In order to meet the requirements of this factor the 
previous investment must have been of benefit to New 
Zealand. Investments that have not yet resulted in 
benefits to New Zealand are irrelevant. 

Advance significant 
government policy or 
strategy. 

The overseas investment must give effect to or advance 
a significant Government policy or strategy in a way that 
will measurably contribute to the policy or strategy. The 
policy or strategy may be either a central or local 
government policy or strategy and it must be significant. 

Enhance the viability of 
other overseas 
investments. 

This factor recognises that some overseas investments 
may not otherwise meet the threshold in their own right, 
but nonetheless support or enhance another overseas 
investment. The other overseas investments must be 
previous investments that required consent under the 
Overseas Investment Act and were undertaken by the 
relevant overseas person. 

Strategically important 
infrastructure. 

This factor is relevant when an investment is in 
strategically important infrastructure on sensitive land, 
and the investment assists New Zealand to maintain 
New Zealand control of that infrastructure. Strategically 
important infrastructure may include (but is not limited to) 
assets such as international airports, shipping ports, 
national power supply networks or national 
communication networks. 

New Zealand’s 
economic interests. 

The factor has a broader focus than the other economic 
factors and concerns the effect of the overseas 
investment on the wider New Zealand economy. The 
requirements of this factor will not be met if the overseas 
investment will not have any material affect on New 
Zealand’s economic interests. 

Oversight and 
participation by New 
Zealanders 

This factor is intended to provide investors with an 
opportunity to show how they will allow for New Zealand 
oversight or involvement in the overseas investment. 
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Appendix Three: Forestry Rights Consultation Summary  

Overview of consultation: 
 
Targeted iwi/Maori consultation took place in the following regions over a two week period: 

 Gisborne (16 January 2018) 

 Rotorua (17 January 2018) 

 Whangarei (23 January 2018) 

 Wellington (24 January 2018) 
 
118 written submissions were also received by the Treasury. We have consulted further with 
Traci Houpapa of the Federation of Māori Authorities, at your direction. 
 
Substance of consultation: 
 
Concerns have been raised by iwi-Māori about the proposed policy and the consultation 
process.  These concerns, at a high level, include; 
 
Policy  
 

 No clear driver for policy change: a number of comments were raised that it is not clear 

why this proposal is being pursued, particularly at such pace.  Iwi-Māori want to see 

evidence of unsuitable overseas investors that would need regulation, or where this 

has been an issue in the past. 
 

 Encroachment on commercial sovereignty: a point forcefully made was that Māori land 

owners are increasingly commercially sophisticated and can negotiate contracts to 

protect their forestry interests.  Some groups were particulalry concerned that their 

commerical sovereignty over land that forms part of Treaty Settlements will be reduced. 
 

 Unclear alignment with the Billion Trees Policy:  it was raised on a number of occasions 

that the forestry rights proposal appeared to conflict with other Government priorities 

around Billion Trees and job creation.  Despite officials briefing about the proposal 

including a streamlined and simple criteria for consent, iwi-Māori remain concerned 

about driving away overseas investors that could support the planting of a billion trees. 
 
Process 
 

 Short timeframe for consultation: iwi-Māori were advised of the targeted consultation 

around 11 January and written submissions close on 26 January. It was noted by many 

that this was not ‘meaningful consultation’ as per the principles of the Treaty of 

Waitangi, given the short lead time to digest information, facilitate transport to a hui, or 

prepare a written submission. 
 

 Continual engagement is sought: iwi-Māori expressed a need to be consulted again as 

this policy progresses.   
 

Written submissions largely did not support the proposal. It is important to note that even 
where submissions did not support the proposal, often the submission included suggestions 
on criteria for a benefits tests for the wider forestry screening regime. These suggestions 
have informed the options analysis in the body of the report. 
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A selection of feedback includes; 
 

 Running a risk of deterring overseas investment, undermining the future success of the 
industry, devaluing NZ forestry assets (New Zealand Super Fund) 

 

 Proposal will likely reduce the number of transactions involving smaller forestry rights 
because of costs and oversight requirement associated with OIO; will limit the pool of 
potential investors to those domiciled in New Zealand (Global Forest Partners LP) 

 

 Removing exclusion of forestry rights would make it less attractive for the forest owner 

to consider entering into a forestry right due to the time, cost and uncertainty involved 

with transferring it to a third party buyer (Campbell Global; Forest & Natural 

Resource Investments) 
 

 International investors have a choice as to where they deploy their capital, and to that 

extent we believe it is critical that the regulatory regime in New Zealand is supportive of 

high quality forestry investment (MinterEllisonRuddWatts) 
 

 WPMA believes that it is logical to include forestry right within the OIA regime, as it will 

means that overseas investments in different forms of forestry will be regulated in the 

same way (Wood Processors and Manufacturers Association of New Zealand) 
 

 Proposal would materially reduce liquidity; would result in alternative instruments being 

used that are less secure for buyers but not subject to the OIA, so not achieve anything 

useful, other than for large estates (PF Olsen) 
 

 The delays, uncertainty and cost associated with sensitive land applications means that 

inclusion of forestry rights in the OIA (without a simplified test) could significantly 

undermine incentives to invest (New Forests) 
 

 May lead negotiations towards outright sale, rather than forestry rights transaction; 

further consultation is required as a Treaty Partner (Te Runanga o Ngai Tahu) 
 

 FOMA agrees in principle that the proposed changes are a pragmatic response in the 

event that it is necessary to amend investment criteria for NZ forestry interests in the 

future. The uncertainty under the proposed CPTPP outweighs the uncertainty created 

in the proposed changes to the Act (Federation of Māori Authorities) 
 

 Foreign investors have global options.  The group that will be most negatively impacted 

by this will be domestic landowners;  government policy goals will be put at risk (Forest 

Owners Association) 
 

 Will reduce access to capital, need to obtain consent creates uncertainty for investors, 

Ngati Porou iwi and landowners disproportionately affected (Te Runanganui o Ngati 

Porou) 
 

 Consultation with Māori in this process is an afterthought for the Crown. Further 

meaningful discussions with Māori need to occur before the proposed changes can 

occur.  These discussions are not to be done in isolation as the overarching impacts of 

this proposal are enormous (Annette Sykes on behalf of Wai 2522 claimants) 
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Written feedback was received from the following: 
 

Individual Organisation 

Ata Marie Group 

Dana Limited 

N/A 

N/A 

PF Olsen Ltd 

Wenita Forest Products Limited 

Rotoiti 15 Trust 

N/A 

Te Runanga o Ngati Whare 

Hiruharama Ponui Incorporation and Tumunui Trust 

Minter Ellison Rudd Watts 

N/A 

N/A 

Campbell Global LLC 

CNI Iwi Holdings Limited 

New Zealand Farm Forestry Association  

Port Blakely 

Aberdeen Cutting Rights 

Arborfield 

Ashdown 

Augusta 

Bayview 

Belmont 

Brentwood 

Castle Peak 

Castle Rock 

Chatswood 

Young Nicks Forest Partnership owners 

Woodside Forest Partnership owners 

Woodleigh Forest Limited owners 

Woodlands Forest Partnership owners 

Windsor Forest Partnership owners 

Windermere Forest Partnership owners 

Winchester Forest Partnership owners 

Wellwood Forest Partnership owners 

Waipapa Forest Partnership owners 

Waikare Forest Partnership owners 

Turnbridge Forest Partnership owners 

Totara Valley Forest Partnership owners 

Tangoio Forest Partnership owners 

Stoney River Forest Partnership owners 

Stone House Forest Partnership owners 

Stableford Forest Partnership owners 

Sovereign Forest Partnership owners 

[3]
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Individual Organisation 

Sherwood Forest Partnership owners 

Saddleback Forest Partnership owners 

Roxburgh Forest Partnership owners 

Romeny Forest Partnership owners 

Ridgemount Forest Partnership owners 

Richmond Forest Partnership owners 

Quail Ridge Forest Partnership owners 

Portobello Forest Partnership owners 

Pine Ridge Forest Partnership owners 

Ormsby Forest Partnership owners 

Oak Bridge Forest Partnership owners 

Nottingham Forest Partnership owners 

Monterey Forest Partnership owners 

Millbrook Forest Partnership owners 

Maxwell Forest Partnership owners 

Malthouse Forest Partnership owners 

Long Ridge Forest Partnership owners 

Links Forest Partnership owners 

Kingswood Forest Partnership owners 

Kaheka 2 Forest Partnership owners 

Kaheka 1 Forest Partnership owners 

Irongate Forest Partnership owners 

Hyde Park Forest Partnership owners 

Hunter Valley Forest Partnership owners 

Highgate Forest Partnership owners 

Heywood Forest Partnership owners 

Hereford Forest Partnership owners 

Haroldene Forest Partnership owners 

Greenwood Limited Partnership owners 

Greens Forest Partnership owners 

Granity Forest Limited owners 

Glenlea Forest Partnership owners 

Glen Alvon Forest Partnership owners 

Fleetwood Forest Partnership owners 

Fairway Forest Partnership owners 

Eskdale Forest Partnership owners 

Eastwood Forest Partnership owners 

Eagle Forest Partnership owners 

Dashwood Forest Partnership owners 

Crosswood Forest Partnership owners 

Cricklewood Forest Partnership owners 

Glenview Forest Partnership owners 

CNI Forest and Wood Action Group 

Red Stag Timber 

NZ Forest Owners 

[3]
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Individual Organisation 

Ogle Consulting Ltd and Southern Forestry Ltd 

Ngati Kuri 

Bodis Forest Farms Ltd 

Global Forest Partners 

Te Waka Pupuri Putea Trust 

Pan Pac Forest Products Limited 

New Forests 

Te Tunanga Nui o Te Aupouri Trust 

Wood Processors and Manufacturers Association of 
New Zealand 

Whaketere ki Koranui Trust 

NZ Super Fund 

Te Tumu Paeroa  

FOMA 

Ngati Hine Forestry Trust 

Te Rūnanga o Ngāi Tahu  

Nelson Forests Ltd 

Public Sector Pension Investment Board of Canada 

Wai 2522 Claimants P1 

Te Runanganui o Ngati Porou 

Matariki Forests 

Scion Research 

Tasmin Pine 

Wai 2522 Claimants P2 

DLA Piper 

Bell Gully 

Summit Forests 

Waione Forest GP Ltd 

New Zealand Institute of Foresty 
 

Attendees by location 
 

16 January 2018: Gisborne 

Attendees Organisation 

New Zealand Māori Council 

New Zealand Māori Council 

Tamanuhiri TuTu Poroporo Trust 

Tamanuhiri TuTu Poroporo Trust 

CE of Te Runanganui o Ngati Porou / Chair Ngati Porou 
Forest 

[3]

[3]
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17 January 2018: Rotorua  

Attendees Organisation 

CNI Iwi Land Management Ltd - General Manager 

Te Arawa Lakes Trust 

Hiruharama Ponui Incorporation  

Trustee of the Peka Trust 

Paehinahina Mourea,. Chairman 

Te Paiaka Lands Trust (Te Arawa Primary Sector, Inc) 

Chairman of CNI Iwi Holdings Limited 

Ruahine Kuharua Inc. 

Tokerau A14A2 Trust 

Tumunui Lands Trust 

Toitu Te Waonui Limited 

Waiteti 2 1B 2C  

Te Manawa o Tuhoe 

Toitu Te Waonui Limited 

Te Runanga o Ngati Whare 

Rotoiti 15 Trust / ONUKU 

Federation of Māori Authorities (FoMA) 

Land Trustee 

Te Tumu Paeroa / Rotoma No. 1 

Pukahukiwi Kaokaoroa, (Director, FOMA Rotorua) 

Maraeroa ANB, Te Uranga B2  

Chairman of Te Rūnanga o Ngāti Manawa 

Te Whaiti-Nui-A-Toi Trust 

New Zealand Māori Council 

Rotorua Inc 

 
19 January 2018: Wellington 
 

Attendees Organisation 

Federation of Māori Authorities / the Maori Research 
Institute 

Federation of Māori Authorities / the Maori Research 
Institute  

 

23 January 2018: Whangarei 

Attendees Organisation 

Chair, Te Puna Topu O Hokianga Trust 

Wright Partners 

Ngā Tapuwae Incorporation 

Tūhoronuku Independent  Authority Trustee  

Trustee, Ngati Hine Forestry Trust 

  

Waima Topu B Trust 

Retired 

[3]

[3]

[3]
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Attendees Organisation 

Ngati Hine Forestry Trust 

WKKT Shareholder TFL 

Ngati Hine Forestry Trust 

Te Aupouri 

PF Olsen Ltd 

Ngati Hine Forestry Trust 

Maori Economic Development 

Tangata Whenua 

 

24 January 2018: Wellington 

Attendees Organisation 

Ngāi Tahu 

Tamanuhiri TuTu Poroporo Trust 

 

Federation of Maori Authorities  

 

[3]

[3]


	Overseas Investment Forestry Information Release Cover Sheet jan 19.pdf
	The Treasury
	Overseas Investment Forestry Information Release
	Release Document
	January 2019
	Information Withheld
	Copyright and Licensing
	Cabinet material and advice to Ministers from the Treasury and other public service departments are © Crown copyright but are licensed for re-use under Creative Commons Attribution 4.0 International (CC BY 4.0) [https://creativecommons.org/licenses/by...





