Reference: 20160421 \’W‘ SR

THE TREASURY

Kaitohutohu Kaupapa Rawa

6 March 2017

Thank you for your Official Information Act request, received on 2 December 2016.
You requested the following:

“1. Did Treasury advise Cabinet about the administrative burden experienced in
Ontario’s implementation of pay equity legislation? Yes/no. If yes, please supply
that advice.

2. Did Treasury advise Cabinet of the effects of Ontario’s pay equity legislation on
the wage gap in Ontario? Yes/no. If yes, please supply that advice.

3. Regardless of whether Treasury advised Cabinet, did Treasury undertake any
literature review including the effects of pay equity legislation in Ontario? Yes/no.
If yes, please supply.

4. Did Treasury advise Cabinet of the likely difficulties in establishing comparison
occupations for pay equity claims? Yes/No. If yes, please supply.

5. Did Treasury undertake any cost-benefit assessment or regulatory impact
assessment of the proposed pay equity framework? Yes/No. If yes, please

supply.

6. Did Treasury provide comment on any other agency’s cost-benefit assessment
or regulatory impact assessment of the proposed pay equity framework? Yes/no.
If yes, please supply. And please supply a copy of whatever cost-benefit
assessment or regulatory impact assessment was undertaken.

7. Did Treasury provide advice on the quality of any other Ministry or agency’s
assessment of the likely administrative burden imposed by the proposed pay
equity framework? Yes/no. If yes, please supply, along with a copy of the
assessment about which Treasury provided comment.

| expect answers to the yes/no questions within the normal OIA timeframe; if it
would take longer than that to assemble the additional materials, please do not
delay the simple yes/no answers while waiting on those materials. ”
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Treasury contacted you on Monday 19 December 2016 to clarify the timeframe that
you intended your request to cover. You indicated that you were interested in all advice
provided in recent policy discussions relating to the Joint Working Group on Pay Equity
Principles, from 1 October 2015 to present.

We also clarified that Treasury does not usually advise Cabinet directly. You confirmed
that you were happy for us to take your request for “advice to Cabinet” to mean advice
to the Minister of Finance, as well as Treasury comments in Cabinet papers.

On 18 January 2017, we informed you of our decision, under section 15A of the Official
Information Act, to extend the time limit for deciding on your request by an additional 30
working days. The new due date was extended to 6 March 2017. This extension was
necessary because your request required searching through a high volume of
information, and consultations were also needed before a decision could be made
regarding your request.

As part of informing you of the extension, we also provided you with interim answers to
your questions ahead of any additional information and documents being provided. As
these answers remain unchanged, | have attached a copy of the extension letter of 18
January 2017, for ease of reference.

Information Being Released

Please find enclosed the following documents:

Item | Date Document Description Decision
1. | 21 November Aide Memoire Ministerial Meeting Release in part
2014 on Response to Terranova Case

2. | 23 January 2015 | Aide Memoire Further Information | Release in part
on Options to Address Equal Pay
Case

3. | 6 March 2015 Cabinet Social Policy Committee Release in part
(15) 11 Equal Pay Act 1972-
Update and implications arising
from a recent case

4. | 11 November SOC Briefing Response to the Release in part
2016 proposals of the Joint Working
Group on Pay Equity (11 Nov)

| have decided to release the documents listed above, subject to information being
withheld under one or more of the following sections of the Official Information Act, as
applicable:

o under section 9(2)(h) — to maintain legal professional privilege, and;

o confidential information, under section 9(2)(j) — to enable the Crown to negotiate
without disadvantage or prejudice.



Information Publicly Available

The following information is also covered by your request and is publicly available on
the Ministry of Business, Innovation and Employment website:

Item | Date Document Description Website Address
5. January 2017 Government response to the http://www.mbie.govt.nz/info-
proposals of the Joint Working | services/employment-
Group on Pay Equity (Risk- skills/legislation-
Impact Statement included) reviews/government-
response-proposals-pay-
equity

Accordingly, | have refused your request for the documents listed in the above table
under section 18(d) of the Official Information Act — the information requested is or will
soon be publicly available.

Some relevant information has been removed from documents listed in the above table
and should continue to be withheld under the Official Information Act, on the grounds

described in the documents.

In making my decision, | have considered the public interest considerations in section
9(1) of the Official Information Act.

Please note that this letter (with your personal details removed) and enclosed
documents may be published on the Treasury website.

This fully covers the information you requested. You have the right to ask the
Ombudsman to investigate and review my decision.

Yours sincerely

Kristie Carter
Team Leader — Labour Market & Welfare




Reference: 20160421

Kaltohutolu Kaupapa Rawa

18 January 2017

Thank you for your request made under the Official Information Act, received on
2 December 2016. You requested:

“1. Did Treasury advise Cabinel about the administrative burden experienced in Ontario’s
implementation of pay equity legislation? Yes/no. If yes, please supply that advice.

2. Did Treasury advise Cabinet of the effects of Ontario’s pay equity legislation on the wage
gap in Ontario? Yes/no. If yes, please supply that advice.

3. Regardless of whether Treasury advised Cabinet, did Treasury undertake any literature
review including the effects of pay equity legislation in Ontario? Yes/no. If yes, please supply.

4. Did Treasury advise Cabinet of the likely difficulties in establishing comparison
occupations for pay equity claims? Yes/No. If yes, please supply.

5. Did Treasury undertake any cost-benefit assessment or requlatory impact assessment of
the proposed pay equity framework? Yes/No. If yes, please supply.

6. Did Treasury pravide comment on any other agency’s cost-benefit assessment or
regulatory impact assessment of the proposed pay equity framework? Yes/no. If yes, please
supply. And please supply a copy of whatever cost-benefit assessment or regulatory impact
assessment was undertaken.

7. Did Treasury provide advice on the quality of any other Ministry or agency's assessment of
the likely administrative burden imposed by the proposed pay equity framework? Yes/no. If
yes, please supply, along with a copy of the assessment about which Treasury provided
comment.”

| have decided under section 15A of the Official Information Act to extend the time limit for
deciding on your request by an additional 30 working days. The new due date is
6 March 2017.
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The extension is required because your request necessitates a search through a large
quantity of information, and consultations are needed before a decision can be made on your
request.

Notwithstanding this extension, | will provide answers to your questions in brief as you have
requested, before responding with the necessary supporting documents. | have signalled
below where you should expect that additional information will be provided at a later date.

Prior to responding to your questions, | would provide a couple of clarifications:

° The Court of Appeal’s decision on the Barilett v Terranova case established that the
Equal Pay Act provides for equal pay for work of equal value. Therefore, in the
absence of the Government's recent decision on Pay Equity Principles, New Zealand
already has a statutory pay equity regime. However, there was some scope within this
context to determine how this regime would function. The proposals of the
Government-established Joint Working Group, and agreed by Cabinet, ensure that this
regime is situated within the existing framework of the Employment Relations Act.

o The work of advising the Government on options for responding to the Court’s
conclusion in the Bartlett v Terranova case that there was a statutory pay equity regime
under the EPA was jointly led by the Ministry of Business, Innovation and Employment
and the State Services Commission. However, Treasury has had considerable input,
particularly through the cross-agency senior officials’ group, and constructively
challenged the work as it has been developed. In addition, Treasury has provided a
number of separate briefings to specific Ministers.

Given this context, | will now respond to each of your questions in turn.

1. Did Treasury advise Cabinet about the administrative burden experienced in Ontario’s
implementation of pay equity legislation? Yes/no. If yes, please supply that advice.

No. Advice to Cabinet was led by the Ministry of Business, Innovation and Employment.

2. Did Treasury advise Cabinet of the effects of Ontario’s pay equity legislation on the wage
gap in Ontario? Yes/no. If yes, please supply that advice.

No. Advice to Cabinet was led by the Ministry of Business, Innovation and Employment.

3. Regardless of whether Treasury advised Cabinet, did Treasury undertake any literature
review including the effects of pay equity legislation in Ontario? Yes/no. If yes, please supply.

No. However, the Ministry of Business, Innovation and Employment investigated other
countries’ regimes. | suggest you consult directly with the Ministry cn this matter.



4. Did Treasury advise Cabinet of the likely difficulties in establishing comparison
occupations for pay equity claims? Yes/No. If yes, please supply.

Yes. This was one of the reasons behind Treasury supporting the one modification to the
Joint Working Group's recommendations, around establishing a hierarchy for choosing pay
comparators. Extension applies to this documentation.

5, Did Treasury undertake any cost-benefit assessment or regulatory impact assessment of
the proposed pay equity framework? Yes/No. If yes, please supply.

No, but Treasury did provide advice to Ministers on the likely economic impacts of pay
equity. Extension applies to this documentation

6. Did Treasury provide comment on any other agency’s cost-benefit assessment or
regulatory impact assessment of the proposed pay equity framework? Yes/no. If yes, please
supply. And please supply a copy of whatever cost-benefit assessment or regulatory impact
assessment was undertaken.

Yes. The Treasury’s Regulatory Impact Assessment Team provided comment and evaluation
of the regulatory impact assessment that supported the Cabinet decision on Pay Equity
Principles. Extension applies to this documentation.

7. Did Treasury provide advice on the quality of any other Ministry or agency's assessment of
the likely administrative burden imposed by the proposed pay equity framework? Yes/no. If
ves, please supply, along with a copy of the assessment about which Treasury provided
comment.

Yes, to the extent that Treasury's Regulatory Impact Assessment Team provided comments
and evaluation of the regulatory impact assessment that supported the Cabinet decision on
Pay Equity Principles. However, this assessment did not quantify the likely administrative
burden. Extension applies to this documentation.

This extension will also apply to the time limit for transferring your request, should this be
relevant.

Notwithstanding this extension, | undertake to make a decision on your request as soon as
reasonably practicable.

You have the right to ask the Ombudsman to investigate and review this decision,

Yours sincerely

Kristie Carter
Team Leader, Labour Market and Welfare
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Information for release

Aide Memoire Ministerial Meeting on Response to Terranova Case

Aide Memoire Further Information on Options to Address Equal Pay Case

SOC (15) 11 Equal Pay Act 1972- Update and implications arising from a recent
case

SOC Briefing Response to the proposals of the Joint Working Group on Pay Equity
(11 Nov)
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Reference:  T2014/1981 SH-2-2-10-2
Date: 21 November 2014

To: Minister of Finance (Hon Bill English)

Deadline: Before Ministerial meeting on 25 November

Aide Memoire: Ministerial Meeting on Resp o Terrar&

Case §§ (A
On 25 November, you are meeting with a group of N@&é discuss the,, >
Government’s response to the Court of Appeal’s recent ision in

Service and Food Workers Union (the TerraNo @Qse). This briefing [

information on the options that you will be pr with and the:
and policy issues that are raised by the case: )
N\ N’
Q) %
Outline of the TerraNova Case /
¢

In the TerraNova case, the Court.o
Employment Court relating to the'i Bfetation %@ al Pay Act 1972 (the Act).
in

Essentially, the Court found ’jat\whéﬁ determining. i employee is receiving equal
pay under the Act: W) %/

O

(O

o The pay ratesfor oup u@«@mparator must be free from any
‘ s

gender bia J:h?:b jas can i hose caused by current, historical or
85'5@”“‘\1 ation. ——

structural

may extend beyond the actual employee’s
ay be appropriate to consider the pay rates of

groups<across companies within an industry, or even between
industries -where there are comparable workers.
\ NS ~

N ~
Th%ﬁ}s decision has direct implications for the resolution of the issues involved in
the aged care s c‘ok\fb;ﬁt e precedent created by the decision has broader

a(oyment relations framework, as it also outlines a potential role
for the Employment Court “to state general principles that will ensure substantive [pay
ble to be processed in an efficient and manageable way”.

‘t\C}/)mparato

Ministers will be presented with three broad options for responding to the TerraNova
Case.

Option 1 is to let the current judicial process unfold, without Government intervention.
This would entail the Employment Court continuing to hear the substantive matters in
the TerraNova case, and setting out principles that will guide the resolution of any
future claims under the Act.

Treasury:3068992v1 IN-CONFIDENCE 1
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Option 2 is for the Government to engage in a parallel process of revising legislation
and negotiation with the aged care sector. This would entail officials leading a policy
process that developed principles to guide employees and employers in implementing
pay equity. These principles would guide the resolution of the dispute in the TerraNova
case and the aged care sector. The principles would also form the basis of revisions to
the Act to uphold and clarify the precedent created by the Court’s decision.

Option 3 is for the Government to legislate to restrict the im@on of pav’e\q%

under the Act. This would entail amendments to the Act th rrow the Co‘t@’\sf

interpretation of how to implement pay equity. This might involve, for exé@lé,:n(ore
explicitly restricting relevant comparator groups to the's industry.or eh@;{dyer. It
also might extinguish any current and retrospec@aims under the Act.

0
Key Issues Raised by the TerraNova Cas ( \\\‘
N %f/

e Economic Impact: Imple ing-pay equit ('I}\ \éy>to increased wage costs.
s9(2)(j) &\;
The actual quantum and
epenerﬁ\ rhow and when different sectors

t creat hi{h‘e/‘ TerraNova case.

)
$9(2)() @5/ E ;
%ay Equity Polic Objectives: The Court criticised the current legislation for
eing ambiguous, The Court also noted that issues relating to the potential

systemi rvaluation of female labour are complex, and that guidelines for
impla%’ ay equity should take into account the workability of

co s across and between sectors of the economy.

s9(2)()
phasing of these/c

[oX

o ‘;/r uq\rc Uncertainty: It is unclear how the Employment Court would go about
\j\té/v‘mining principles to guide the implementation of pay equity, including how
general these might be and how workable these principles would be for
employment relationships. Alternatively, an amendment to the Act to narrow the
definition of pay equity may lead to continued litigation challenging this
interpretation, as we have seen in Spencer v Attorney General.

Treasury Comment
The Treasury considers that Option 2 provides the best way for the Government to

manage these risks and exercise some control over the principles for the effective
implementation of pay equity.

Treasury:3068992v1 IN-CONFIDENCE 2
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Option 1 would allow the Employment Court considerable discretion in crafting policy
principles, with more uncertain timing and fiscal and economic impacts. Option 3 may
dampen immediate fiscal and economic risks, but is likely to attract criticism and could
create judicial uncertainty and ongoing uncertainty in employment relationships and
Government collective bargaining.

Option 2 would signal a willingness to uphold the policy direction for pay equit%ed
by the courts, but allow the Government to retain more influenceon how thg{résgl n
of these issues unfolded. It would engage relevant employee-and emplo er *oﬁds ina
process to create clear and workable guidelines for implementation of pay. equity. It
would also give the Government a process to negotiate tosettle the imm%

ases, and

create a broadly accepted legislative framework going jorward./ﬁ\
[ \
Option 2 would also provide a clearer way fo vernme ﬁtN}Eéin some control
over the total quantum of the broader e cm?m pact a ming of theses
impacts on the economy. The process n/\go ation amﬁ% pment of pay equity
principles could be designed in way that is sensitive td‘\s\;:;]u\ round when and how
the economic burden hits employers. t would also be choices
about how these costs flow thro%  fiscal imp ion 2 also leaves open the
iat

to )
possibility of legislative or negotiated measures- anage fiscal risks with
retrospective claims. @ O

) —

Y, (‘ <\\/ )
Udayan Mukherjee,uf(’l(rr/aﬁ] st; Labour \etr&WeIfare, 04 917 7026
Hayden Fenwick; Tea Léader, L arkets & Tertiary, 04 917 6969

& <
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Reference:  T2015/69 SH-2-2-10-2 I et
Date: 23 January 2015 TR AeEimoeaD
To: Minister of Finance (Hon Bill English) E‘HF} TRREASILLW
Deadline: Before Ministerial meeting on 27 January AR ARSI RS
Aide Memoire: Further Information on Optlo@Addres&

(
\\\j \“

Equal Pay Case : %;
\\\\\ ; /r‘
On 27 January you are meeting with a group of Mini% Cuss mo%\wieg?}led
the s

information about the possible options to respond to rt of Appeal cent
decision in TerraNova v Service and Food Wor ‘Union (the TefraNova case). You
previously met with these Ministers to discus erraNova case on 25 November,

ve pay claims under the current

N>
legislation with clear pay

ion of the Act and extinguish current

Equal Pay Act (the Act)

° Option 2: Review and repla h’9”current
equity legislation -
@‘)
iét the i an
. ct the |n’ge|@\r\(? ;
or future pay eg@&/\ s N

\ )
)

This briefing focugegb \%at the Treasury’'considers are the key policy parameters

\ i b€ a response to the TerraNova case, if the

ion of Option 2. We also some discuss some
ign that we believe are important to emphasise with

) \\V >
Th%émment’s/@%e{to the TerraNova case and policy decisions about pay
equity will have%@\ﬂ cal consequences. Although the Crown is not a party to the

TerraNova case, it is the ultimate funder for a large proportion of aged care services.
' Id also be made by other workers directly employed or indirectly
wn. As we have previously indicated, the quantum and phasing of

these fisca Iications are to some extent dependent on the particular policy
decisib{“gjﬁh/a,t shape any new pay equity framework.

Key Policy Parameters

The key objective of a review of the Act would be to create a clear legislative
framework that takes into account the decision of Court in the TerraNova case. The
Court acknowledged that balancing the objective of achieving pay equity for employees
with a workable solution for employers was an important goal.

Twe previously briefed you on these three options in more detail. T2014/1981 refers.

Treasury:3108499v1 IN-CONFIDENCE 1
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The three key policy questions where these choices arise are:

1. How strong should employers’ obligations be to achieve pay equity?

creating a new employment standard that emplo re obliged t
But the strength of this obligation determines (o] whlch/t WI||
the behaviour of employers. )

¢ Introducing the concept of pay equity into legislation means effective
c(%%t

achieve pay equity, in a manner con eht W|th other S

employment relations framework. Sty uld-give
employees a positive right to be receiving equitable pgy, ith the ability to
challenge non-compliant employe ough th \mal process. A strong

e A weak obligation might require employe%rgam in ood&éﬁ
i gkeéts( of ou

e Choices along this sp@ will dete how likely it is that pay
equity will be achjewv ow much of omic burden employers will be
expected to sh nd the ex r@to ich it will entail statutory
i i our magk‘elk also shape what legal remedies

N\ )

>

2.  Whatis the(apprQ/pPréte scope%& parators to assess pay equity?

\2est possib parators are other employees in the same
e. The %ourt s interpretation of the Act was that relevant

extend to employees in other workplaces, either

arator gr
~ in the an\éand}astry or across different industries.
LAY

. There a/eret ed policy choices about how far and in which circumstances

any er/éomparators should be applied. These involve deciding how to
rs like formal training, experience, labour market conditions, and

characteristics in comparing specific employees in different jobs.

\\n eneral, the broader the scope of the comparator is, the more widely it
wm apply across the economy. At the same time, the more complex the
process of determining comparators is, the more difficult it will be for
employers to determine exactly how they need to meet their pay equity
obligations.

Treasury:3108499v1 IN-CONFIDENCE 2
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3.  Who should be responsible for producing information about these comparators?
o Under the previous interpretation of the Act, it was gasier for mdm%
employers and employees to access informati § omparai@rs s
they are typically within the same workplace
<\\ \l
¢ If the scope of comparators is made broa er, it becomes,more d |cuIt to
collect the appropriate information re %réd to assess %employers
are meeting their obligations. Continui teﬂnpllmtl)ﬁe the parties to
assess this information would m ing pay eqtk bligations less
kable fi t I N
workable for most employers Q\
¢ Recognising that the relevant: ut structural or historical
discrimination is unlikel arket, there may be a role
for a public independ%b ertlse to analyse the
information requir \‘Q Ie\ﬁ d employees to identify
appropriate co é@ors.
On each of these threepx aramet K\M}| ters can make choices about the
design of pay equity p6ﬂcy e woul hasise that combinations of these
fundamental chmé sgtge/ﬂwe Governr onsiderable discretion about how to create
a legislative r eﬁé’[ balanc y-equity objectives with economic and fiscal
objectives.
MBIE’ & ground brieﬁng es more detail about the particular legislative and
ad tive’design h be required to implement policy decisions. This
@es c oices abo Véle of the Employment Relations Authority and the courts
in an w pay equrty e. We consider these institutional design questions to be
important, but \as donsequences of choices on the key policy parameters we have

highlighted.

Key Ohg&e ior Ministers

Any detalled decisions on the three policy parameters would benefit from a process of
public consultation. This would engage key groups of employers, employees and the
broader public to ensure that any pay equity policy balanced competing objectives.
Importantly, we consider that this public process should be government-led
rather than an independent review. This would allow the Government to set some
parameters on the public discussion and retain control over the eventual policy
recommendations.

Treasury:3108499v1 IN-CONFIDENCE 3
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Another risk to consider is the transition from the previous to the new policy. In
particular, it will be important for the Government to signal its position on
currently open claims under the Act, and any new claims lodged prior to the
commencement of any new legislation. In the past, there has been a reluctance to
extinguish claims that have already been lodged by the time the new policy direction is

announced.

Lastly, as the Supreme Court has declined TerraNova leav eal the C@l%
Appeal’s decision, it will be important for the Governmer ublically“ igrfah its
intention about how it intends to respond to the Té a case. Tﬁ|%h/r duce
the uncertainty around how the Employment Court might go about developi g detailed
pay equity principles. Q‘\L\
-/

N N
L)
SUES
Udayan Mukherjee, Analyst, Labour %D&/ elfare, 0491 26
Hayden Fenwick, Team Leader, L our-| et & ngfar\g,\ 04 917 6969

N>
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Response to the proposals of the Joint Working Group on Pay Equity

Responsible Person: Kristie Carter, Labour Market & Welfare, 04 890 7287
First Contact Person: Richard Baird, Labour Market & Welfare, 04 917 6949

Purpose

1.

Comment

3.

10.

nse to tﬁe&

ing with pay quity claims
S

This paper seeks Cabinet approval to recommendation
of the Joint Working Group on Pay Equity Principals
under the Equal Pay Act 1972. N
This paper recommends agreement to all the 'orklng nkgdatlons with

business, similar businesses, then within
wider).

The Joint Working Group (com
reached agreement on a set
June 2016.

The Principles provide @oh: N
o the criteria feﬁgin é(e pay equity claim has merit; and

o how the ﬁay{ée;}n(y claim/is- solved, primarily through the existing
rgalnlng%gv rk (and associated mediation services), though

,\eﬁ\ﬁ@@yer and union representation)

hich were publically released in

sted
es repres@Mrovement on the status quo — immediately directing
|es he cou Ste t6 resolve a pay equity claim. The status quo is inconsistent
h-our moderv( em pl

ent bargaining framework.
However, t Worklng Group could not come to an agreement on a framework for
choosin arators.

The Cabinéet Social Policy Committee previously considered a modification to place
grea %l\e asis on the dominant source of funding explanation when determining

why ai wﬁdervaluatlon has persisted. Dominant funding is the most likely market failure
that would enable any undervaluation to persist over time. The Council of Trade Unions
has confirmed that unions would not support this modification. In their view it unduly
raises the burden for making a claim.

Treasury supports the inclusion of a hierarchy of pay comparators, as this provides
further clarity for bargaining parties, without limiting any legitimate claims. However,
unions may not support this change.

It is proposed that the Equal Pay Act be amended to reflect the modified Joint Working
Group principles, with a Bill for introduction no later than April 2017.

It is also worth noting that to ensure compliance with the statutory Pay Equity regime,
the paper proposes to replace the penalty regime in the Equal Pay Act with that set out

Treasury:34831199v1 Page 1
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in the Employment Relations Act. This represents a significant increase in the
maximum penalties that could be applied to individuals and companies — $10,000 and
$20,000, compared with $400 and $1,000, both respectively.

Treasury:34831199v1
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