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The Parliament of New Zealand enacts as follows:

1 Title
This Act is the Regulatory Responsibility Act 2009.

2 Commencement
This Act comes into force on [to come].

Part 1
Preliminary provisions

3 Purpose

The purpose of this Act is to improve the quality of Acts of

Parliament and other kinds of legislation by—

(a) specifying principles of responsible regulation that are
to apply to new legislation and, over time, to all legis-
lation; and

(b) requiring those proposing new legislation to state
whether the legislation is compatible with those prin-
ciples and, if not, the reasons for the incompatibility;
and

(¢) granting courts the power to declare legislation to be
incompatible with those principles.

4 Interpretation
In this Act, unless the context otherwise requires,—

legislation has the meaning set out in section 5
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legislative instrument means a regulation, rule, order in coun-

cil, bylaw, proclamation, notice, warrant, determination, au-

thorisation, or other document that—

(a)  determines the law or alters the content of the law, rather
than applying the law in a particular case; and

(b) directly or indirectly affects a privilege or interest, im-
poses an obligation, creates a right, or varies or removes
an obligation or right

principles means the principles of responsible regulation

stated in section 7(1)

public entity means— ,

(a) a Department within the meaning of section 2 of the
State Sector Act 1988; and

(b)  an entity or office named in Schedule 1 of the Crown
Entities Act 2004; and

(¢) the Reserve Bank of New Zealand; and

(d) any person or body that is established by or under an
Act (other than the Local Government Act 2002) if that
person or body, or an officer or employee of that person
or body, has functions that include the making of legis-
lative instruments

public official means an officer or employee of a public entity.

Meaning of legislation

In this Act, unless the context otherwise requires, legislation

means any of the following that has the force of law in New

Zealand:

(a) an Act of the Parliament of New Zealand or of the Gen-
eral Assembly: _

(b) a legislative instrument that is a regulation, or that is
required to be treated as a regulation, for the purposes
of the Acts and Regulations Publication Act 1989 or the
Regulations (Disallowance) Act 1989:

(c) any other legislative instrument made under an enact-
ment by the Governor-General in Council, a Minister
of the Crown, a public official, or a public entity.

Act binds the Crown
This Act binds the Crown.
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Part 2

Principles of responsible regulation and

their effect

Principles of responsible fegulation

Principles
The principles of responsible regulation are that, except as pro-
vided in subsection (2), legislation should—

(2)

(b)

©

(@

Rule of law

be consistent with the following aspects of the rule of

law:

(i)  the law should be clear and accessible:

(i) the law should not adversely affect rights and
liberties, or impose obligations, retrospectively:

(iii) every person is equal before the law:

(iv) issues of legal right and liability should be re-
solved by the application of law, rather than the
exercise of administrative discretion:

Liberties

not diminish a person’s liberty, personal security, free-
dom of choice or action, or rights to own, use, and dis-
pose of property, except as is necessary to provide for,
or protect, any such liberty, freedom, or right of another
person:

Taking of property

not take or impair, or authorise the taking or impairment

of, property without the consent of the owner unless—

(i)  the taking or impairment is necessary in the pub-
lic interest; and

(ii)  full compensation for the taking or impairment is
provided to the owner; and

(iii) that compensation is provided, to the extent prac-
ticable, by or on behalf of the persons who obtain
the benefit of the taking or impairment:

Taxes and charges
not impose, or authorise the 1mp031t10n of, a tax except
by or under an Act:
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not impose, or authorise the imposition of, a charge for

goods or services (including the exercise of a function

or power) unless the amount of the charge is reasonable

in relation to both—

(i)  the benefits that payers are likely to obtain from
the goods or services; and

(i)  the costs of efficiently providing the goods or
services:

Role of courts

preserve the courts’ role of authoritatively determining
the meaning of legislation:

if the legislation authorises a Minister, a public entity,
or a public official to make decisions that may adversely
affect any liberty, freedom, or right of a kind referred to

.in paragraph (b),—

(i) provide a right of appeal on the merits against
those decisions to a court or other independent
body; and

(il) state appropriate criteria for making those deci-
sions:

Good law-making

not be made unless, to the extent practicable, the per-

sons likely to be affected by the legislation have been

consulted:

not be made (or, in the case of an Act, not be introduced

to the House of Representatives) unless there has been

a careful evaluation of—

(1)  the issue concerned; and

(i1)) the effectiveness of any relevant existing legisla-
tion and common law; and

(iii)) whether the public interest requires that the issue
be addressed; and

(iv) any options (including non-legislative options)
that are reasonably available for addressing the
issue; and

(v)  whoislikely to benefit, and who is likely to suffer
a detriment, from the legislation; and

(vi) all potential adverse consequences of the legisla-
tion (including any potential legal liability of the

5
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Crown or any other person) that are reasonably
foreseeable:
()  produce benefits that outweigh the costs of the legisla-
tion to the public or persons:
(k) Dbe the most effective, efficient, and proportionate re-
sponse to the issue concerned that is available.
Any incompatibility with the principles is justified to the ex-
tent that it is reasonable and can be demonstrably justified in
a free and democratic society.
Nothing in this section limits the New Zealand Bill of Rights
Act 1990.

Certification

Certificate as to compatibility of legislation with principles

The Minister responsible for a Government Bill, and the chief

executive of the public entity that will be responsible for ad-

ministering the resulting Act immediately after it has been en-

acted, must each sign a written certificate containing the infor-

mation specified in section 9—

(a) before the Bill is introduced to the House of Represen-
tatives; and

(b) before the commencement of the Bill’s third reading in
the House of Representatives.

The member of Parliament that is in charge of a Bill (other than

a Government Bill) must sign a written certificate containing

the information specified in section 9—

(a) before the Bill is introduced to the House of Represen-
tatives; and

(b) before the commencement of the Bill’s third reading in
the House of Representatives.

The Minister responsible for legislation of a kind referred to
in section 5(b) or (c) (if a Minister is responsible), and the
chief executive of the public entity that will be responsible
for administering that legislation immediately after it is made,
must each sign a written certificate containing the information
specified in section 9 before that legislation is made.

Despite any other enactment, a Minister may not delegate his
or her duties under this section to anyone other than a member
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of the Executive Council, and a chief executive may not dele-
gate his or her duties under this section to anyone other than a
person who is acting as chief executive in his or her place.

Content of certificate
A certificate signed by a person for the purpose of section 8
must state, in the person’s opinion,—
(a) whether the legislation is compatible with each of the
principles; and
(b) if not, the respects in which it is incompatible; and
(c¢) if paragraph (b) applies,—
(i)  whether the incompatibility is justified under
section 7(2); and
(ii)  if so, the reasons for that justification and, if not,
the reasons why the legislation is proceeding de-
spite the lack of justification.
Subsection (1)(c) does not apply to a certificate given by a
chief executive of a public entity if a Minister has also given
a certificate under section 8.

Certificate must be presented to House of Representatives
A certificate in respect of a Bill for the purposes of section 8
must be presented to the House of Representatives as soon as
practicable after the certificate is signed.

Application of principles

Interpretation compatible with principles to be preferred

Wherever an enactment can be given a meaning that is compat-

ible with the principles (after taking account of section 7(2)),
that meaning is to be preferred to any other meaning.

The Court may, on application or its own motion, grant leave
for the Solicitor-General to be joined as a party to proceedings
in which subsection (1) may be applied.

Subsection (1) applies to an enactment made before the date
on which this Act comes into force only after the 10th anniver-
sary of that date.

Compare: 1990 No 109 s 6
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Court may declare that legislation incompatible with

principles

A court may, in any proceedings, declare that a provision of

any legislation is incompatible with 1 or more of the principles

specified in section 7(1)(a) to (h) (unless the incompatibility

is justified under section 7(2)).

However, a court may not make a declaration unless, before

the declaration is made,—

(a) thepublic entity responsible for administering the legis-
lation concerned (if any) has been given the opportun-
ity to provide to both the person seeking the declaration
and the court a statement as to whether the legislation is
incompatible with the principles; and

(b) the Solicitor-General has been given notice of, and the
opportunity to be joined as a party to, the proceedings.

In this section and section 13,—

court means the High Court, the Court of Appeal, or the

Supreme Court

proceedings means—

(a) proceedings that relate only to an application for a dec-
laration under subsection (1) or the Declaratory Judg-
ments Act 1908; or

(b) judicial review proceedings.

Subsection (1) applies to legislation made before the date on

which this Act comes into force only after the 10th anniversary

of that date.

Compare: UK Human Rights Act 1998 ss 4, 5.

Effect of court declaration

A declaration under section 12—

(a) does not affect the validity, continuing operation, or
enforcement of the provision in respect of which it is
given; and

(b) isnot binding on the parties to the proceedings in which
it is made.

A court may award costs against or in favour of any party to
proceedings under section 12, but may not make an order for
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an injunction or compensation or anything else in conjunction

with or in respect of—

(a) adeclaration under section 12; or

(b)  acertificate given, or a failure to give a certificate, under
section 8.

Legal effect of principles
The principles do not have the force of law (except as provided
in sections 11 to 13).

No court may, in relation to any legislation (whether made

before or after the commencement of this Act),—

(a) hold any provision of the legislation to be impliedly re-
pealed or revoked, or to be in any way invalid or inef-
fective; or

(b)  decline to apply any provision of the legislation—

by reason only that the provision is incompatible with any of

the principles or that any provision of this Act has not been

complied with.

Compare: 1990 No 109 s 4

Part 3
Miscellaneous provisions

Guidelines

The Minister who is responsible for the administration of this

Act may, by notice in the Gazette, issue guidelines as to any

or all of the following:

(a) examples of the application of the principles:

(b) the information that should be included in explanatory
notes for legislation as to the compatibility of the legis-
lation with the principles:

(c) the steps that public entities should take in order to com-
ply with section 16(1):

(d) the steps that persons and public entities should take in
order to comply with section 17.

The guidelines do not have the force of law.

The Minister must ensure that the guidelines are published, at
all reasonable times, on an Internet site maintained by or on
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behalf of the Department that is responsible for the adminis-
tration of this Act.

Review of legislation for compatibility with principles

Every public entity must use its best endeavours to regularly

review all legislation that it administers for compatibility with

the principles. ’

Every public entity must include in each of its annual reports

under the Public Finance Act 1989, the Crown Entities Act

2004, or any other Act a statement of-—

(a)  what steps it has taken to comply with subsection (1)
during the year to which the report relates; and

(b)  the outcomes of any reviews under that subsection that
it has completed during that year.

Publication of information on Internet

Every public entity that is responsible for administering any
legislation must publish a list of that legislation on the Internet.
Every public entity that publishes, or provides to a court, in-
formation about the compatibility of legislation with the prin-
ciples (whether for the purpose of section 12, or in accord-
ance with guidelines under section 15, or otherwise) must en-
sure that the information is published on the Internet through-
out the period during which the legislation is in force.

Every person who signs a certificate under section 8 must
ensure that a copy of the certificate is published on the Internet
throughout the period during which the legislation is in force.

Material required by this section to be published on the Inter-
net by a public entity must be published on an Internet site
maintained by or on behalf of the public entity so that it is
available at all reasonable times.
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