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WOODWARD LAW OFFICES

Barristers & Solicitors
PRINCIPAL: Donna MTT Hall, BA/LLE

13 September 2012

Dear Ministers,

MIXED OWNERSHIP MODEL COMPANIES: CONSULTATION ON “SHARES PLUS” PROPOSAL

I refor to your letter of 5 September 2012 und respond on behalf of the Wat 2358 Claimants as follows:

The claimants are disappointed that the Crown is not going (o consult or negotiate with thom on the

( Waitangi Tribunal finding that Maor retain residual proprictary interests in waler, We are also
disappointed with your rejection of (he Tribunal finding that a nexus exisis belweens Maori proprictary rights
in water and the propused private ownership of shares in companies which use the watcr.

Vou are asking several groups, some of whom are cxtremely short on money, 1o expend significant
resources on cngaging with your process for no clear purpose. We have grave coneerns about the termis of
engagement heing undertuken with individua! lwi and Hupu in these “consultation rounds” and fear that
they will ot in fact resolve the issues at the centre of this dispute. The current lerms of engagement on
shares plus are oo narow lor the dialogue which is required, ‘They are slso inadeguote in erms of good
{uith dialogue for the further rcason that they invite a submission rather than discussion, and an adjudication
by povernment rather than an agreement with chimants.

It 55 the Wai 2358 Claimants preference lo resolve our differences through negofintion beiweon Treuty
pariners, rather than reverting to the Courts, The resolutions of the Hui hosted by the Kingitangi at
Turangawaewze an 13 September 2012 coneurr with this approach,

The Wai 2358 Claimants consider it is wireasonable for the Crown to expect any Hapu or Iwi to meet
individunlly to negoliate on proprictary inlerests in water, without prior agreement on a framework within
which Maori proprietary inlerests can be fairly assessed. From our point of view the consultation on sharcs
plus is not roally the main issue; and the process of inviting submissions from several groups ix well short
of the nocessary standard that » principled Treaty compliant approach reguires,

We thank you for the opportunity fo muke our position clear and respond to the details of your fetter in
Attachment A,

Yougs Sincersly
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Point by Polnt Response to Crown letter of 05 September 2012

Cnﬁwivn Para and reference

2 | targeied '
consultation

3 | iwiand hzipu with &
specific connection

Respanse

The consuliation proposed by the Crown is not in line with the national hui
called for in the Tribunal report. Maori with directly affecied interests are
more extensive than those chosen by the Crown.

The claim is that the basis of the Maori proprietary interest in water
resources should be determined first to provide a framework for dealing
with Iwi and Hapu with specific connections to specific waterways,

The consultation proposed by the Crown could extract concessions from
Iwi and Hapu prior to the law being clarified.

3 | the report did not
discuss the detail

9 | rights recognition
and redress
putcomes

The shares plus is one means of providing “a meaningful form of
commercial rights recognition.”

The Crown and ali the parties were asked by the Tribunal to address this
“framewnrk” issue,

The Tribunal then suggested “Shares Plus” concapt ta maintain the nexus
between hapu and their water bodies used by the SOEs.

The Importance of Shares Plus Is the recagnition that there is no Treaty
compliant solution which can be solely cash and/or shares.

The Crown cannot consider this issue without first acknowledging the
existence of a residual Maori proprietary interest. The axtant of the
residual interest is an open guestion,

10 special rights.

ather ways

o
(%

12 | ot wark in
practice

This Crown position flows from refusal 1o recf:ngnise that proprietary rights a
exist in watar for Maori

It is commion practice internationally for companies to have different
classes of shares, particularly natural resource companies.

I 55 in the national interest that these companies have tha owners {or
partial owners) of the resource they use as shareholders with special
conditions an the shares. This may include, as suggested by Claimants, that
such shares can never be sold as they are “attached” to the water. This
would be a positive outcome for the pational interest.

Even the biggest banks in the world are continulng to issue special shares,
For example Bank of America has over twenty special classes of shares.

‘the Tribunai and Claimants agree “. almost evéry form of rights
recognition ond redress.. ” could be catered by other means.

Mowever, the Tribunal and Claimants agree the form of rights that cannot
be delivered by other means is a meaningful expression of ownership in
the entities that take their value from the water resources owned by the

hapu or iwi.

This is the essence of Shares Plus.

Crown 5ays aspects of _aﬂsnpaciai decision making mechanism_cannat work
yet tha Crown speaks highly of co-management and shared decision
making proposals in Fresh Water Forum.

The proposad “Shares Plus” concept binds these Types of shared decision
making proposals through a shareholders agreement.

Point by Point Kesponse 1o Crawn fetter of 05 September 2012 v2
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Polini by Foint Response to Crown letter of 05 September 2012

Crown Para and reference

Response T
The Crown i§ keaping a 51% vontrol of the companies - there is no reason
these companies cannot have a special place reserved alongside that
position for the resource owner sharsholder,

less attractive to
investors

consultation with
jwi...

.. vehitles for
achieving redress

Tr'gaty hréach ‘_TThe breach of the Treaty_ién}l'l not reaéh}fg R | rr;eaningful forﬁi of

Clean and green ranewable energy cemp&nies atiract local and
international “Ethical Investors”, but these companies will not qualify for
ethical investments while the indigenous owners of the water and
geothermal that drives the turbines nrotest that their rightful residuat
propriatary interests are not recognised,

A settlement achieved through negotiation between Treaty partners firstly
at a national level and subsetuently at hapu lavel within a national
framewaork will stabilise these companies and make them attractive for
raising tapital for equity, loans or joint venture finance on faveurable
terms without recourse to a government guarantee.

NZMC experts are availahle to exptore this area with the Crowe. ttis in the
national Interest that all cpportunities are considered.

The 10 day road show undertaken in March 2012 and discussions with Iwi
leaders have not dealt with proprietary interests and at no point have such
consultations resulted in & fully informed willing extinguishment of any
Maari proprietary rights.

it is the Crown that carries the Treaty obligation, not private sharehotders.
That is why the obllgation rests with the Crown to achleve an enduring
solution with Macri BEFORE the companies are privatised, and why the
Shares Plus solution was put forward as one means by which the Crown
can achieve jts goals in a Treaty compliant manner,

commerciol rights recognition...”,

Shares Plus is one means — there may be others but only when the legal
basis of the proprietary interest in water resources have been determined
first to provide a framework for dealing with iwi and hapu with a specific
cennsction.

17

18

Con'sultaﬂon
Rrocess

groups that it has
identified

The Crown has publicly Indicated that it will continue with work on
privatisation, and continue to expend funds, and aims to take the next
major step in mid October. This leaves only a few weeks for the
consultation process and on Stage 1 Report the urgenty hearings Is still to
appear.

The Crown offer of consultation does not include recognise any legal basis
for residual Maori proprietary interests in watér resources,

Crown engagement with Hapu on “no one owns water” basls.

Without consuitation on, and a resolution of, the national framewark for
proprietary rights, none of the Hapu will have a iegat basis on which they
can consult meaningfully witls tha Crown,

Ttis anclear how the Crown will discern which “groups” have a direct
interest, Whanau, hapu and iwi?

Thera ars a multitude of prajects which the SOEs have under consideration |

Point by Poiot Response to Crow lotter of 05 September 2012 v2




Paint by Polnt Respanse to Crown letter of 05 September 2012

Crowd Para and reference

Response

where they will he wishing to tap into geothermal water or water for
macro and micro hydro schemes, There are also other water uses.

Some future projects are already disclosed to the public — others are not.
How can affected Hapu with direct interests in these water badias know of
their interasts?

The Crown has a duty to direct companies to release the detalls of ail
possible projects including maps of the areas they may cover and water
resources that ray be tapped into now.

149
221

5 QOctoher 2012

other potential
outcomes

Date is very short

Sharas Plus provides a formal recognition of the status of the owner of the
water, and in many cases the original owner of the land on which the
companies depend.

The shares under Shares Plus are spectal shares. The Crown will also hoid
special shares and a special place as a founding owner of the companias,

The Crown through legislation is required to retain 51% ownershlp, or at
least 51% of the voting shares in the company.

Through this mechanism the Crown retains a special or preferred position,
It controls the majority of any shareholders meeting and only the Crown, if
it changes its Jegislation, can obtain a control premium if it were to sell its
shares at a later date. No other sharshnlder can do that.

The Crown shareholder also contrals the regulatory anvironmient In which
the companies operate,

Not all shareholders are equal.

In surmmary NZMC and the claimants feel the Crown has put the cart before the horsa,

Saint by Paim Respunse to Crown letter of 65 Suptember 2012 v?




