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22 February 2012 
 
Extension of Mixed Ownership Model 
The Treasury 
PO Box 3724 
WELLINGTON 6140 
 
Email: mixed-ownership-consultation@treasury.govt.nz 
 
Re: Submission of Hutt Valley Community Law Centre on ‘the Extension of the 
Mixed Ownership Model 
 
 
The Hutt Valley Community Law Centre (HVCLC) has been in operation since 2001 
providing a free legal service to residents of the Hutt Valley.  This work has been in the 
form of legal information, advice, assistance, representation, law related education and 
law reform. 
 
The geographical area of responsibility of the Community Law Centre extends from Upper 
Hutt to Ngauranga Hills. 
 

The Centre seeks to increase awareness about legal rights and responsibilities, and to 
promote self reliance and access to justice for all; but especially for those on low incomes 
or with significant barriers to accessing justice. 
 
1. Introduction 
HVCLC welcomes the opportunity to make submissions on issues affecting residents of 
the Hutt Valley. As a community law centre, we aim to represent the interests of the 
community within which we operate, which includes both victims and offenders. Any 
recommendations made in this paper are therefore an attempt to promote the best 
interests of the community, which necessarily requires consideration of the rights of all 
participants in criminal proceedings. 
 
Throughout this paper we will focus on specific issues relating to the affects on Maori.  It 
is acknowledged that specific and directly affected Maori communities will have been 
contacted in relation to their particular views. 
 
This paper relates specifically to the concerns raised regarding the conflict between the 
Crown’s declared ongoing obligation to honour the Treaty of Waitangi in all its activities 
and the negative effect of what may be described as a fiscally motivated exercise. 
 
The options proposed in the consultation paper are as follows; 
(1) include section 9 of the SOE Act in the new legislation in relation to the Crown’s 
shareholding in these companies, 
(2) Include a more specific Treaty clause describing how the Crown will meet its 
obligation and  
(3) No general Treaty clause. 
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It is agreed that the SOE Act does contain provisions aimed at protecting the rights and 
interests of Maori, namely; 
 
Section 9 of the Act provides that “nothing in this Act shall permit the Crown to act in a 
manner that is inconsistent with the principles of the Treaty of Waitangi, 
 
Sections 27A-D provide a regime for memorials which confirm that the land affected must 
be resumed by the Crown if the Waitangi Tribunal make a recommendation for its return 
to Maori ownership or if the Governor General by order in council requires the Crown to 
resume ownership of land that is wahi tapu. 
 
Under s9 the Government proposal that it retain it’s s9 obligation “not to act inconsistently 
with the principles of the Treaty of Waitangi” is to  

(i) Continue to apply the obligation but to the Crown as “shareholder”, 
(ii) proposing a new provision setting out specific Crown obligations or  
(iii) No general Treaty clause. 

 
The sale of the shares to allow Maori to have the same investment opportunities as all  
“other New Zealanders” is fundamentally contrary to the partnership values of the Treaty.   
 
The speed by which the consultation process has been conducted and the refusal to 
allow other submissions due to the unreasonable time frame given does little to add to the 
confidence in the government that true consultation is being sought.  We note that the 
consultation document was only released on 1 February 2012 to be closed on 22 
February 2012. 
 
This proposal affects more than just the Maori in New Zealand and the consultation of our 
community required discussion with Pacific and other ethnic groups.  The time frame 
given was insufficient time to do this. 
 
The proposed legislative changes to the allow the Mixed Ownership Model Companies 
will essentially allow the companies to be run as private entities with the 51% 
shareholding held by the government and the 10% share ownership restrictions of limited 
value when it is seen that trustee corporations and nominee companies that hold shares 
on behalf of other person may be exempt from the 10 per cent limit. 
 
The removal of the companies from the oversight of the Ombudsman Act 1975 and the 
Official Information act 1982 which is a matter of course once the company is no longer a 
SOE is concerning.  Official information Act requests which allowed the company and 
government agencies to remain accountable and transparent in their dealings would be 
lost to the public, despite the 51% shareholding by the government. 
 
A major concern relates to the fact that although a major purpose of this proposal is to 
raise public funds and the protection for the shareholding is the 51% retention of shares 
by the government.  This does not protect the government but rather places the 
government at risk of being involved in any untoward dealing of the Mixed Ownership 
Model due to the 51% shareholding.  Will it be able to affect changes despite concerns it 
may have in the way the company may be administered and managed?  Should there be 
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any environmental, humanitarian or political compromises necessary for the company to 
meet it’s financial goals, will the government not be drawn into making the decision based 
on popularity rather than secure economic reasons? 
 
The acknowledgement made in the discussion paper that the government has not “for 
some time now” included general Treaty clauses like section 9 in the legislation but have 
specified the manner in which the Crown must meet its Treaty duties in the operative 
provisions of the legislation.  We believe that including a general Treaty clause and then 
specified the manner the Crown will meet it duties is the appropriate process to follow. 
 
The proposed main actions to be taken by the Ministers in their role as the majority share 
holder in a Mixed Ownership Model Company does not mention the concerns raised 
above, namely; what action will the respective Minister be able to take if an action of the 
Company conflict with environmental, humanitarian or political issues.  The “Nuclear free” 
directive is an example which raises issues that would need to be considered.  An  
 economic, financial and therefore commercially profitable option would have been to 
allow our powerful allies who were nuclear armed, access to New Zealand in the 70’s.  
Had the Mixed model company in it’s proposed form existed at that time, this may have 
placed the government under some additional pressure not to comply with the popular 
direction the world was taking to be pro-nuclear. 
 
Some further consideration should be taken to consider the impact and directives that 
each Minister should follow when they represent the government on the Mixed model 
companies and how they will also represent the concerns of New Zealanders whom we 
assume they will be holding the majority shares for. 
 
In summary; 
 
The HVCLC is concerned at the conflict between the declared obligation and commitment 
by Crown to maintaining its obligation under the Treaty while continuing to fail to have in 
current legislation a clause akin to s 9 which confirms the Crowns commitment to 
ensuring Government actions are not inconsistent with the principles of the Treaty of 
Waitangi.  
 
The HVCLC agrees that having a section 9 with specifics regarding the how the Crown 
will  
Below we have outlined various arguments both for and against expanding victim 
participation. We conclude that although victims’ rights should not be sidelined in favour 
of those of defendants, the necessity for independence, impartiality and consistency in 
sentencing, together with the need to ensure support for all victims of crime means that 
victim participation should be limited in court proceedings, and more comprehensive and 
longer term support services be made available to all victims. 
 
2.1. Arguments in favour of greater victim participation 
As noted above, unless victims feel that their contribution to criminal proceedings is 
valued and important, and they are supported throughout the process, it is unlikely that 
they will continue to have confidence in the criminal justice system. Further, “victims who 
feel marginalised or let down by the system are less likely to have faith in its ability to do 
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justice, a sentiment with the potential to weaken the system's legitimacy in the wider 
community.”1 
 
Moreover, it is of benefit to everybody that victims of crime recover as quickly as possible 
from their experiences and that they are able to return to work and continue to contribute 
to the community in a positive way. 
 
Sankoff claims that “[b]y the end of a trial, victims are often left feeling as though ‘the 
system has not really “heard” them and that offenders have not been made to “take 
responsibility” for their crimes.’"2 We note the Committee’s observations in the report 
Inquiry into Victims’ Rights, that “the research undertaken by VSA supports our 
perception that sometimes, for the victim, being treated fairly and respected during the 
process is as important as the outcome, and sometimes more so.”3 For this reason, we 
suggest that where victims are sufficiently supported and helped to understand the 
criminal process, they are less likely to feel marginalised by the system and angered by 
an outcome they may perceive to be inadequate. 
 
We also feel that it is worth commenting that some classes of victims require greater 
support than others, such as victims of sexual assault and other serious offences. The 
more serious the crime, the greater the need for support services, as restorative justice 
may not be available in these instances. Further, more specialised services may be 
required such as counselling, medical or financial assistance. 
 
Finally, community consultation within the Hutt Valley has indicated that public opinion is 
that victims should be given the chance to participate in the criminal process if they wish, 
and that more should be done to bring awareness to the various services available to 
victims, particularly where the crime may not have been reported to police. 
 
2.2. Arguments against greater victim participation 
Below we discuss three main arguments against greater participation by victims in the 
criminal process. These are; 

(a) discrimination, 
(b) the role of the civil jurisdiction in providing redress to victims, and 
(c) the evolution of the criminal justice system. 

 
Peter Sankoff offers a useful summary of the unease surrounding victim participation in 
criminal proceedings. He states, 
 “[p]articipation by victims is resisted because they possess characteristics 
 diametrically opposed to those valued by our system. Individual victims possess the 
 potential to be subjective, emotional, and vengeful rather than objective, disinterested, 
 and fair - a prospect that risks compromising both the public interest and the right of 
 the offender to due process. In terms of sentencing, this desire for objectivity is best 
 expressed through the core aim of achieving proportionality - the notion that any 

                                                           
1
 Peter Sankoff, ‘Is Three Really a Crowd? Evaluating the Use of Victim Impact Statements Under New Zealand’s 

Revamped Sentencing Regime’ [2007] New Zealand Law Review 459, 462. 
2
 Ibid. 

3
 Report of the Justice and Electoral Committee, ‘Inquiry into Victims’ Rights’, December 2007, 46. 
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 punishment imposed upon an offender must be proportionate to the wrong 
 committed.”4 

 
 (a) Discrimination 
Expanding victim participation in the criminal process is likely to discriminate against both 
victims and offenders. 
 
 (i) Discrimination against and between victims 

The criminal justice system is a funnel. Of crimes committed, only a proportion is 
reported to police. In an even smaller proportion of those crimes reported is an 
offender actually apprehended, charged and a conviction secured. Allowing 
opportunities for victims to become more involved in criminal proceedings 
discriminates against victims whose offenders have not been apprehended, or 
whose cases have not been pursued in court. “Offenderless victims” and  victims 
in matters where the offender has either not admitted guilt or been  found not 
guilty will be excluded from opportunities, such as being involved in a restorative 
justice conference and/or to produce a Victim Impact Statement.   
 
Further, victims who have not reported the offence committed against them to 
police will miss out on any benefits of greater participation in the criminal process.  
A crime is not only classified as a crime from the point that it is reported to police, 
just as a victim of crime is a victim regardless of whether the  crime has been 
reported, charges laid or proceedings commenced. The impact that a crime has on 
a victim is not related to whether the offender is apprehended, or whether the 
prosecution is successful, the harm to the victim is the same regardless of these 
factors. 

 
 For these reasons, HVCLC recommends that greater resources be provided to 
 those services that cater to all victims of crime, and if we are really concerned 
 with the wellbeing of victims generally those services should be available even 
 where the crime has not been reported to police. This necessarily requires that 
 some services are independent of any police involvement so that victims do 
 not feel pressure to report crime. The focus must instead be on identifying the 
 needs of the victim and ascertaining the most effective way of delivering 
 assistance. Further, we are concerned about the lack of awareness within the 
 community about the availability of victim support services, and recommend 
 that more be done to raise their profile at a community level. 
 
 (ii) Discrimination against and between offenders 
 Discrimination relating to offenders is most relevant at the point where 
 offenders are sentenced, where increased victim participation has the potential 
 to lead to inconsistency in sentencing. 
 

The effect of a crime on any given victim is entirely subjective. This raises a 
serious issue about consistency and proportionality in sentencing if Victim  Impact 
Statements and Restorative Justice outcomes are used by judges to increase or 

                                                           
4
 Sankoff, above n 2, 466. 
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reduce sentences. At this stage it is unclear what effect, if any, Victim Impact 
Statements have on judges, but if they do in fact impact on the way judges impose 
penalties then discrimination between offenders based on who they offended 
against is a very real problem. 

 
 If victim participation in sentencing is to be increased, then there is the 
 possibility of prejudice to offenders who commit crimes against individuals who 
 are overly sensitive, punitive or simply those with a strong desire to be heard. 
 Some victims may not be willing or interested in being involved. “Victimless 
 offenders” will also miss out on the opportunity to utilise Restorative Justice 
 practices, and will not have the chance to apologise to the victim or make 
 reparations, which are all factors to be taken into account by the court in 
 sentencing.5 Arguably the offender is still able to show remorse in court, but 
 whether this carries as much weight as a personal apology to the victim is  surely 
 uncertain. 
 
 The outcome of a criminal trial cannot rest in part on the disposition of the  victim. 
 Some victims are more forgiving than others and they all value and  require 
 different things. 
 
 HVCLC recommends that further analysis be conducted to determine what 
 effect the victim’s views have on sentencing judges. If victim participation does 
 in fact influence the severity of penalties imposed then we believe that great 
 caution must be exercised in allowing victim participation in sentencing at all. 
 Judges can surely understand the affect of crime on individuals without having 
 to be told directly. We consider that there are alternative means for increasing 
 victim satisfaction with the criminal justice system without unfairly prejudicing 
 defendants, such as more effective support mechanisms for victims during 
 court proceedings, as well as pre and post trial. Further, allowing time to  ensure 
 that victims understand what will happen in court, and why the system  works 
 the way it does may help to reduce anxiety and marginalisation of  victims. 
 
 (iii) Victim Impact Statements 
 Finally, we think it important to briefly discuss the use of Victim Impact 
 Statements, particularly in matters involving homicide, where the Statement is 
 obviously prepared by a family member, or “secondary” victim. 
 

We do not believe that Victim Impact Statements are appropriate where they are 
offered by a secondary victim (that is, not the victim themselves but a relative or 
other person). This is particularly so in the case of homicide, as the secondary 
victim is likely to suffer additional trauma and distress in having their statement 
amended or edited by counsel for use in court.  

 
 In R v Previtera6 it was held that Victim Impact Statements could not be 
 tendered where the primary victim had died as a result of the offence. 

                                                           
5
 Sentencing Act 2002 (New Zealand) ss 7 & 10. 

6
 (1997) 94 A Crim R 76. 
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 Kirchengast notes that the reason for this “was due to the fact that death is the 
 ultimate harm, not to be surmounted by statements as to the value of the victim 
 or their loss as felt by others.”7 
 

We agree with this reasoning. To hold otherwise would be to contend that it is 
more heinous to kill somebody who is valued by their friends and family, than 
somebody who is less loved, or with friends and family less willing or able to 
express their hurt in court. If statements used in these circumstances affect a judge 
when sentencing then the logical conclusion to be drawn is that it is far worse to kill 
a person who is well liked than someone who is less so. This cannot be correct. In 
the same way, if judges are vulnerable to being swayed by the views of victims 
then it would seem to suggest that an offender is less  culpable because they 
happened to break into the home of a person who is not easily scared and has 
much more empathy for the problems faced by the offender, and therefore much 
more forgiving. Ultimately the act here is the same, but if the affect on the victim is 
a relevant factor in sentencing then this leads to inconsistency and blatant 
discrimination against offenders. 

 
 Conversely, if victim participation in fact has no real bearing on sentence, then 
 there does not appear to be a compelling argument to include victim 
 participation in the trial itself. This isn’t to say that victims should not be able to 
 voice their opinions and feelings at all, merely that the courtroom is not the 
 appropriate forum. 
 
(b) The role of the civil jurisdiction in providing redress to victims 
The legal system offers two distinct and separate limbs – the criminal and civil 
jurisdictions. One commentator has noted that “[t]he traditional response to any demand 
for personal justice is that victims must seek such redress through the tort system.”8 
 
Each jurisdiction seeks to uphold its own principles and values, and the criminal law is 
directed in most part towards the conduct of individuals. This is evidenced in the wording 
of the Crimes Act 1961, which requires both mens rea and actus reus flowing from the 
conduct of the offender, that rarely (if ever) takes into account the feelings of the victim. 
The civil jurisdiction, and the law of torts in particular, instead generally requires elements 
to be satisfied that relate entirely to the victim’s reaction to the defendant’s behaviour. For 
example, the cause of action falling under ‘trespass to the person’, or assault, requires 
that the victim actually apprehended imminent harm, and that this fear was reasonable. 
So while the conduct on the part of the defendant may be the same, the outcome in civil 
and criminal proceedings may be very different depending on the feelings of the victim. 
The structuring of the legal system in this way allows for separate issues to be addressed 
and penalties to be imposed depending on the jurisdiction in which the case is heard, and 
to allow victims to become too involved in the criminal process risks encroaching on this 
distinction. 
 

                                                           
7
 Tyrone Kirchengast, ‘Victim Influence, Therapeutic Jurisprudence and Sentencing Law in the New South Wales 

Court of Criminal Appeal’ (2007) 10 Flinders Journal of Law Reform 143, 144. 
8
 Sankoff, above n 2, 461. 
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It would appear that the demands of victims for greater participation in criminal 
proceedings stems partly from the reality that civil proceedings are costly and time 
consuming, and very stressful for all involved. The benefits to be gained by rolling the 
values and principles of both jurisdictions into one streamlined approach are evident, 
however to do so would produce the very real possibility that the rights of defendants may 
be unfairly prejudiced. The principles that drive the criminal justice system should not be 
muddied by allowing victims to seek opportunities that have traditionally not be available 
to them through the criminal process, such as a forum to voice their hurt and anger, and 
the option to have an input into sentencing (the dangers of which have been discussed 
above). 
 
HVCLC is very concerned that to allow victims greater participation in criminal 
proceedings will be injurious to defendants, but is also critical of the shortcomings and 
inadequacies (such as cost) in pursuing an action under a civil cause. We do not, 
however, consider the latter to be reason enough to blur the differing rules and purposes 
of the civil and criminal jurisdictions by allowing criminal proceedings to be used as an 
avenue of personal redress for victims. 
 
(c) Evolution of the criminal process 
The criminal justice system has evolved over time, and this has largely been due to 
perceived deficiencies within the system and process. For example, until the end of the 
eleventh century, victims played a central role in the criminal justice system. As there was 
no independent prosecutorial agency to prosecute offenders on behalf of the public, it 
was left to local communities and private citizens to seek redress through the criminal 
law. As Sankoff notes, 

“This approach also left the choice of whether to seek retribution entirely in the hands of 
the victim, with the consequence that prosecution would depend upon whether such a 
victim had the means or interest to pursue it.”9 

 
Eventually the King took over the responsibility of prosecuting offenders, and the system 
began to evolve into the one we recognise today. Allowing victims greater participation 
and a more central role in the criminal process would arguably risk reverting back to a 
system that was fraught with deficiencies, and encroach on the independence that is 
celebrated as a principle that sets our system apart from others. 
 
3. Conclusion 
HVCLC fully supports any proposals to increase victim support and promote victim 
understanding of the criminal law and justice system. We also believe that greater 
awareness within the community of victim support services is needed. We are wary, 
however, of the expansion of the role of victims in criminal proceedings. 
 
We recommend that any changes to current practice be implemented only after due 
consideration is given to the rights of victims and offenders, as well as recognition and 
awareness of the potential for discrimination. Further, we believe that proportionality and 
consistency in sentencing, and the independence and impartiality of judicial officers and 
prosecutorial agents are of paramount importance in any criminal justice system. These 
values should not be compromised purely in the interests of victims’ rights, particularly 
                                                           
9
 Ibid, 465. 
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where these may be better served by alternative means such as the provision of wide-
ranging and comprehensive support mechanisms for victims of crime and their families. 
 


