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SUBMISSION IN RESPONSE TO AN INVITATION TO MAKE 
SUBMISSIONS TO THE TREASURY ON THE MIXED 

OWNERSHIP MODEL FOR STATE OWNED ENTERPRISES

1. We make this submission on behalf of Te Runanga O Kirikiriroa 

Trust Incorporated (“the Runanga”) which is an incorporated 

trust under the Charitable Trusts Act 1957 and registered as a 

charity under the Charities Act 2005. 

2. This submission sets out the Runanga's position as follows: 

2.1. The Runanga is opposed to the removal or “watering 

down” of section 9 of the State Owned Enterprises Act 

1986.

2.2. The Runanga’s position is that any amendment to the 

Act that allows a partial sale of assets must include a 

first right of refusal of shares to Maori.

2.3. The Runanga's view is that, in addition to 2.1 and 2.2 

above,  the Treaty of Waitangi provisions in the State-

Owned Enterprises Act should be enhanced.

Options

3. The Runanga understands that the options being proposed 

under the “mixed ownership mode companies” proposal are:

4.1 To include or reiterate the present section 9 of the 

State Owned Enterprises Act 1986 into legislation 

(amending or otherwise) relating to the mixed 

ownership model companies; or

4.2 To include a more specific Treaty clause describing how 

the Crown will meet its obligations.  The Runanga’s 



understanding is that this option is really a proposal to 

remove section 9 and to retain sections 27A-D or 

something similar; or

4.3 To remove all reference to the Treaty.  

The Runanga’s interest in this matter

4. The Runanga is a charitable trust.  Its goals/objects are set 

out in its constitution and essentially relate to the social 

cultural and economic advancement of Māori.  To this end, the 

Runanga operates under a business model.  It owns buildings 

and is the part owner of a factory manufacturing steel frame 

homes.  

5. The Runanga represents “Mātāwaka” in the Hamilton area. 

Mātāwaka are the people from other iwi and hapū who do not 

have mana whenua in Hamilton.  This is in recognition of the 

fact that in large urban areas there are often large numbers of 

Māori who do not belong to the iwi with mana whenua, which 

in this case is Waikato-Tainui or more properly a number of iwi 

and hapū who descend from the Tainui waka.

6. It should be noted that while there are an increasing number 

of iwi organisations representing specific iwi, there are also a 

number of organisations such as the Runanga, and for 

example Waipareira Trust in Auckland that represent hapu and 

iwi members who are not from the hapū and iwi who have 

mana whenua. 

7. The Runanga has an interest in the economic, social and 

cultural advancement of Māori.  Māori now make up a 

significant portion of New Zealand's population.  The Runanga 

says that what is good for Māori is ultimately good for all New 



Zealanders. 

The status of the Treaty of Waitangi in New Zealand law

8. The Runanga believes that the Treaty of Waitangi is the 

foundation document of the modern state of New Zealand and 

that it should properly be considered as higher law and that all 

of the laws of New Zealand should take the Treaty into account 

and not be in breach of it.

9. The Runanga accepts the reality that under our present 

parliamentary system of government, all power, political and 

legal (if the two are different) lies with parliament and that the 

Courts and the executive will enforce what they perceive to be 

the will of parliament.  The Runanga also accepts the reality 

that at present the Treaty of Waitangi is not regarded by the 

Courts, parliament or the executive as higher law and that 

except where specifically incorporated into statute, it does not 

have force of law.  

10. The Runanga is also of the view that attitudes towards the 

Treaty of Waitangi are changing and that its perception as the 

founding document of New Zealand is growing and that in time 

it will be incorporated into more and more statutes and will 

eventually become higher law and be recognised in a legal 

sense as part of the “constitution” of Aotearoa/New Zealand.

11. At present there are a number of Court decisions that identify 

principles of the Treaty and set out the nature of the 

relationship between Maori and the Crown under the Treaty. 

That relationship is one of partnership and protection.  It is 

also a relationship that at present, while being unenforceable 

in a legal sense, relies on the honour of the Crown.1  

1 New Zealand Māori Council v Attorney-General [1987] 1 NZLR 641



12. The recognition of the status of the Treaty and the growth of 

its importance in our legal and constitutional framework is one 

that has been growing over the last few decades.  It is a 

relationship that is being recognised progressively in more and 

more statutes and executive actions.  

13. While technically Parliament may reign supreme and have the 

power to withdraw or modify or cancel references to the Treaty 

in statute, it is honour bound to not do so once it has reached 

agreement with iwi to recognise the Treaty in particular ways. 

This has become the unique way that the Treaty is achieving 

recognition in New Zealand.  Its “growth” is multi-directional, 

incremental and to an extent organic.  I refer to, for example, 

the decision of the Court of Appeal in the Lands case in 1987. 2 

I also refer to the statements of Parliamentary intent made by 

Geoffrey Palmer (Now Sir Geoffrey Palmer) in 1986 in relation 

to the enactment of the State-Owned Enterprises Act 1986 

and the reasons for choosing to word section 9 as he did.  He 

said, with reference to section 9 that:

“Some parliamentary action by way of legislation was needed 

to make a base.  But if that legislation itself redressed the 

grievances it would run into the problem that the majority of  

the community would oppose it.  If, on the other hand, 

legislation was used to set up processes, and the procedures 

and the principles on which decisions should be based were 

stated, it may be possible to get even a majoritarian 

legislature to act.  The initial commitment required was to a  

process.  No tangible outcome was provided by the legislation 

itself.  What should be done was to be decided only after 

judicial or quasi-judicial processes has assessed individual  

cases.”3

2 Supra at note 1
3 Palmer, M.S.R. “The Treaty of Waitangi in New Zealand's Law and Constitution 



14. By referring to the principles of the Treaty rather than seeking 

to define it in its entirety or incorporating it in its entirety into 

the Act, he chose, by reference to the “principles of the Treaty” 

to allow the Treaty principles to develop over time both in the 

interests of Maori and to enable the general public of New 

Zealand to accept the incremental growth of the Treaty as part 

of New Zealand law.

15. I refer also to a comment by Justice Gendall, referred to by 

the Court of Appeal4 where that Court was hearing an appeal 

against a decision of Justice Gendall in the High Court.  Justice 

Gendall is quoted as saying in the decision appealed from that:

“I am prepared to accept a view which those who may 

participate in the legislative process may consider, and ignore 

entirely if they choose.  The Crown has a fiduciary duty of  

good faith to all Māori, and if it were to take for itself 

accumulated Crown rental funds in relation to Deferred 

Licensed Land by any process other than by a Waitangi  

Tribunal declaration or with the consent of Māori claimants to  

share in such funds, then such would inconsistent with the 

Crown's fiduciary duty.  Beyond that, the Court cannot go.”

16. Essentially, Justice Gendall was pointing the Crown's moral 

obligation.  It is a public statement urging the Crown to 

honour its obligations.

17. In summary it is a matter of honour and moral obligation that 

once enacted, a reference to the Treaty of Waitangi should not 

be removed or repealed. 

Scope of Treaty of Waitangi principles

(Victoria University Press, Wellington) 2008 at page 93.
4 New Zealand Māori Council v Attorney-General [2008] 1 NZLR 318 at para [7].



18. Treaty principles and the obligations attached to them go well 

beyond protection of land.  They now include intangible 

cultural and economic “taonga” including language, culture, 

education, intellectual property rights and of course water. 

Enhancing Treaty Provisions in State-Owned Enterprises 

Legislation

19. It is the Runanga’s view that not only should the current 

section 9 be retained, but it should be strengthened by making 

section 9 part of the “Principal Objective” section.  This could 

be achieved by adding a sub-paragraph (d) to section 4(1) as 

follows:

4       Principal objective to be a successful business

(1)    The principal objective of every State enterprise …

          (a) …

          (b) …

          (c) ...

          (d) an organisation that acts in a manner that is 

    consistent with the principles of the Treaty of 

    Waitangi.

20. Section 4 requires SOEs to be run as good businesses. 

Unfortunately there is a perception that inclusion of anything 

Māori or Treaty of Waitangi related is not good business.  That 

flies in the face of commercial reality in New Zealand where 

there are a growing number of Māori organisations that 

recognise the Treaty and operate their businesses in 




