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Submission

Summary of position:

There should not be:

 a partial privatisation of any power generating State Owned Enterprises (SOEs); or

 the passing of any new legislation for such a purpose; or

 the exclusion of section 9 from any such new legislation,

until a compromise position is negotiated with Māori, which includes improvement to the section 

27A-D memorials regime and better access to memorialised land and interests in land as part of the

Treaty Treaty settlement negotiation process.

In any case it is our view that Section 9 (or its equivalent) must continue to apply to the SOEs in

question.

Question 1: What rights and interests, if any, do Māori have in the Mixed Ownership Model Companies that 

are not protected by the section 27A-D memorials regime, or by other legislation?

See below

Question 2: How would any rights and interests identified in question 1 be protected by continued application

of section 9 of the State-Owned Enterprises Act 1986?

See below

Question 3: Could any rights and interests identified in question 1 be protected by an alternative, more

specific, formulation of the Crown’s obligations under the Treaty?

See below

1 The Questions and the issues

1.1 The Government paper Extension of the Mixed Ownership Model (“Paper”) contains this

Submission template which poses 3 questions.

1.2 These questions do not focus on the key issues, the value of Section 9 at several levels and

ignores the fundamental failure of the current SOE protection mechanisms. Neither

Ngaruahine nor Te Atiawa find these questions helpful nor do they allow a full response on

the issues of concern to our iwi.

1.3 Our submission therefore addresses the issues in a different manner and in response to

different questions.
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Additional comments: Please insert any other comments you wish to make on this consultation document.

2 Should Section 9 be retained?

2.1 The Paper says that the Government has yet to come to a view on the treatment of section

9 in the new legislation and sees three options including no general Treaty clause; retaining

section 9 as it applies to the Crown’s shareholding; or including a new provision relating to

the Crown’s obligations under the Treaty.

2.2 It is our view that Section 9 (or its equivalent) must continue to apply to the SOEs in

question.

2.3 The genesis of section 9 lies in the Maori response to the state sector restructuring of the

1980s when a substantial amount of Crown land was proposed to be transferred to SOEs

and out of the Crown hands. As is well known the New Zealand Maori Council filed

proceedings against the Crown concerned that the transfer of Crown land to SOEs such as

Land Corporation, would remove the ability of the Crown to return land to Maori as part of

the redress for historic claims against the Crown. The Maori Council argued that the

transfer of land out of direct Crown ownership to State enterprises was in breach of the

Treaty of Waitangi. The argument was founded on section 9 of the SOE Act which provides

that:

Nothing in this Act shall permit the Crown to act in a manner that is inconsistent

with the principles of the Treaty of Waitangi.

2.4 The Court of Appeal in New Zealand Maori Council v Attorney-General [1987] 1 NZLR 641

(the Lands case) found that the transfer of assets to State enterprises without establishing

any system to consider in relation to particular assets whether such transfer would be

inconsistent with the principles of the Treaty of Waitangi would be unlawful.

2.5 Following this judgment an agreement was reached between the Crown and Maori. This

agreement the Treaty of Waitangi (State-Owned Enterprises Act) 19881 (the ‘TOWSE Act’)

was passed. For many Maori this case and the Crown Protection Mechanisms begun with

the SOE provisions began a new phase in Treaty of Waitangi recognition and application of

Treaty principles.

Scope of Section 9

2.6 Section 9 confirms the Treaty principles as a standard against which the Crown’s actions

and intentions must be tested. It imposes specific obligations of good faith, active protection

and the provision of redress.  It symbolises the importance of the Crown – Māori Treaty 

partnership and the Crown’s fiduciary duties to Māori.   

2.7 Section 9 is a current legal obligation that is enforceable in the Courts and is the strongest

reference in New Zealand’s statute books to the Crown’s obligations in respect of the Treaty

principles. It is unambiguous in terms of the legal status it gives to those principles as it

renders unlawful any act of the Crown that is not consistent with those principles.

2.8 Any reformulation of section 9 by the Crown would risk limiting the Crown’s responsibilities

1 The Treaty of Waitangi (State Owned Enterprises) Act 1988 was to “give effect to the agreement entered
into between the [NZMC] and the Crown…”. The Act did a number of things, the most important to which
included the granting of the power binding recommendations to the Waitangi Tribunal in respect any to land
transferred to a State Owned Enterprise (“SOE”). In order to ensure land remained available for
settlements, even where held by a SOE or third party, what are now known as “section 27B memorials”
allowed for any such land to be resumed.
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and oversight with respect to the SOEs to specific situations framed by the Crown.

2.9 Section 9 has an importance and scope far greater than the land protection mechanism

contained in the Act. Sections 27A-D specify how those obligations can be satisfied in

relation to land only. They do not specify how those obligations are to be satisfied for any

other function under the SOE Act.

2.10 The orthodox position at law is that international treaties (of which the Treaty is considered

one) are unenforceable in the courts unless specifically incorporated into New Zealand law

through an Act of Parliament. On that basis, the principles of the Treaty are not enforceable

in the courts unless they have been incorporated into relevant legislation.

2.11 Excluding section 9 of the SOE Act from the new legislation will remove the jurisdiction of

the Courts to consider whether Crown conduct regarding the mixed ownership model and

the SOEs in question is Treaty compliant. The Crown would no longer have a statutory duty

to act in a manner consistent with the principles of the Treaty. In the absence of such a

duty, the Courts will have limited jurisdiction to interpret and review Crown conduct.

2.12 Therefore, any rights and interests of Maori will be protected by the retention of section 9

given its purpose and wide-reaching application to protect interests other than land.

2.13 Excluding from any new legislation governing the 51% of power generating companies, the

protection that section 9 of the SOE Act brings, is prejudicial to Māori. It directly removes 

the legislative requirement for the Crown to act in a manner that is consistent with the

principles of the Treaty of Waitangi in respect of that remaining shareholding and

consequently reduces the prospects and the potential enforceability of any relief

recommended by the Waitangi Tribunal or other courts in present or future cases.

2.14 Further, any suggestions that section 9, if retained, would apply to private sector assets is

misleading. Section 9, if retained, would only apply to the Crown’s shareholding, which is

not a private sector asset.

Application of the Companies Act

2.15 The Paper indicates that once a minority shareholding in each company is sold, the

Government proposes that the company will be governed in the same way as other listed

companies and that they will be subject to the Companies Act 1993 and other relevant

legislation, the NZX listing rules and the companies’ constitutions. The Crown will not

reserve any special rights to itself (Page 7).

2.16 Currently under the SOE Act the shareholding Ministers appoint directors and can give the

Board directions. This is another mechanism by which the Crown can give effect to section

9. This ability will be lost if the section 9 obligation is removed or modified. Not only should

section 9 be retained but the powers of the Crown as a shareholder, not merely to appoint

its directors but to direct its directors to comply in any situation where a Treaty duty might

arise should also be retained (SOE Act, Part 2 and 3).

Relationships with tangata whenua

2.17 The Paper suggests that because specific iwi and hapu have a range of direct commercial

(and presumably also cultural) relationships with the SOEs concerned these can adequately

deal with Maori concerns and issues. These rights and interests have been built up through

20 years of interaction between iwi or hapu and the companies or their predecessors in the

context of normal commercial laws and wider community and statutory processes.(Page 11)

2.18 We do not agree that section 9 can be eliminated and tangata whenua can rely on these

relationship agreements, commercial or otherwise. In many cases iwi and hapu do not

have any such agreements or they may be site or project specific. These arrangements are
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not universal and will not necessarily regulate all aspects of the SOEs behaviour on issues

of concern to tangata whenua.

2.19 These relationships will also have been developed in the context of Section 9 and it and it

cannot be assumed that they would remain robust in the absence of a statutory obligation

by their shareholders.

2.20 There is no reason why any such pre-existing arrangements cannot co-exist with the

broader Treaty obligations. In any case they are ad hoc and have to be negotiated and

implemented as and when the companies’ activities change.

3 Public accountability and preservation of rights

Access to information

3.1 The paper proposes the creation of a power to remove the proposed Mixed Ownership

Model Companies from schedules 1 and 2 of the SOE Act by order in council. This would

mean the removal of the companies from the ambit of the Ombudsmen Act 1975 and

Official Information Act 1982 at the point the order in council comes into effect. (Page 8)

3.2 Currently SOEs are publically accountable under the Official Information Act and the

Ombudsman Act; not just to the stock exchange. The scope of accountability is far wider

than under the Stock Exchange Listing Rules. Any citizen and interested person can

request and has a right to obtain information about the SOE operation and intentions

subject to the restrictions in the Official Information Act. This provides a very important

ability to scrutinise the decisions of the Shareholding Ministers and the SOE where Maori

and Treaty interests may be affected.

3.3 There is no reason why the activities of what will remain a Crown controlled enterprise

should no longer be open to such scrutiny.

3.4 This proposal is strongly opposed.

Treaty of Waitangi Act

3.5 The paper indicates that “certain sections” of the Treaty of Waitangi Act 1975 will also

continue to apply to the Mixed Ownership Model Companies, as if they continued to be

State enterprises. The continued application of these sections is necessary to preserve

existing property rights of either the companies or third parties. (Page 9)

3.6 We do not understand how companies and third parties should be able to have existing

property rights under the Treaty of Waitangi Act preserved but Maori, who are the Treaty

partners.

3.7 It is far from clear what is intended here. How can any other third party have rights, but not

Maori, under the Treaty of Waitangi Act 1975?

3.8 The only interpretation of this is that it is intended to preserve sections by which memorials

can be removed (Section 8D)

3.9 It must be also clear that sections 8A – E also remain in power: these being the powers of

the Tribunal to recommend resumption of SOE lands.

Ministerial powers

3.10 The paper proposes that under the Mixed Ownership Model, Ministers’ legal powers will be

those afforded to shareholders under the Companies Act 1993. In practice, Ministers will

look to best commercial practice in how they exercise those powers.(Page 10)
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3.11 Ministers already have to comply with and benefit from the provisions of the Companies

legislation. The removal of Section 9 would expressly removes the legislative requirement

for the Crown to act in accordance with the Principles of the Treaty of Waitangi in respect of

that remaining shareholding.

Public Works Act

3.12 The Paper notes that there will be consequential, technical amendments to other legislation

to preserve the existing property rights of either the companies or of third parties including

the Public Works Act 1981 (Page 9)

3.13 Currently SOEs are subject to the Public Works Act when they acquired land from the

Crown and the Crown did not have to offer it back to previous owners – including former

Maori owners. SOEs have an obligation to offer land no longer required to former Maori

owners now.

3.14 The SOE Act provided for the transfer of assets to State enterprises. Section 24 of the SOE

Act set out a number of specific provisions which would apply to the transfer of land.

Subsection (4) provided:

Nothing in sections 40 to 42 of the Public Works Act 1981 shall apply to the

transfer of land to a State enterprise pursuant to this Act, but sections 40 and 41 of

that Act shall after that transfer apply to that land as if the State enterprise were

the Crown and the land had not been transferred pursuant to this Act.

3.15 Sections 40 to 42 of the PWA provide for the offer back of land to the persons from whom

the land was originally acquired by the Crown or the first public acquirer. Section 40 of the

PWA requires the owner of land acquired for public works to offer that land, once its has

been determined it is no longer required for that or any other public work, back to the

person (or the successor of the person) from whom it was acquired.

3.16 Section 41 is intended to clarify in the case of previously Maori land to whom the land

should be offered (and how the offeror determines who are the Maori owners) in the event

an offer has to be made. Section 42 deals with the disposal if an offer back is not made.

These sections are collectively referred to as the “offer back” provisions.

3.17 Section 24 of the SOE Act enabled therefore the transfer of the land to the SOE without a

need to have regard to these offer back provisions. But once the SOE had acquired the

land the sections then did apply to the land as if the SOE were the Crown. In other words

the SOE would have to comply with the offer back provisions before it disposed of the land.

3.18 It is crucial that these “offer back” rights are not removed. It provides a last ditch opportunity

for Maori to re-acquire land often taken by force and in breach of the Treaty of Waitangi.

Many Treaty claims involve the Pubic Works acquisition of land from Maori owners when

inadequate notice or compensation was given. Most of such claims have been found by the

Waitangi Tribunal to be well founded.

3.19 Past cases of privatisation have occurred where the continuance of these Public Works

Offer back protections have not been preserved. Express provision must be made to

ensure that despite any removal of these SOEs from the SOE Act, sections 40 to 42 of that

Act will continue to apply to the land of the SOE.

4 The SOE Protection Mechanisms

4.1 The Government proposes to place the companies under new legislation but continue the

application of sections 22 to 30(1) and in particular sections 27A-D (the resumption

provisions) of the SOE Act in their entirety to each of the Mixed Ownership Model

Companies in the new legislation in order to protect the specific rights they confer on Māori. 
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(Page 6, 8) The paper states that a partial sale of shares in mixed ownership companies will

make no difference to the validity of the memorials. The Government believes that Māori 

rights associated with present or future Treaty settlement processes are fully

protected.(Page 11).

4.2 Firstly it is crucial that the complementary provisions of the Treaty of Waitangi Act 1975

(sections 8A to H) also continue to apply.

4.3 The new legislation must expressly transfer or preserve the section 27A-D rights as if the

companies are SOEs or expressly make it clear that the powers remain regardless of the

change of status of the company.

4.4 Part 1 of the TOWSE Act established a process for investigation of claims to SOE land and

which provided for the expansion of the powers of the Waitangi Tribunal in relation to lands

transferred to state-owned enterprises. Under these provisions the Tribunal has binding

powers of recommendation on the Crown in relation to lands with section 27B memorial on

the title. This is in contrast to the general nature of Tribunal recommendations, which are

not binding on the Crown.

4.5 The TOWSE Act amended both the SOE Act and the Treaty of Waitangi Act 1975 and

inserted into both pieces of legislation complementary parts of the resumption regime. The

SOE Act (as amended by the TOWSE Act) includes the provisions which create the

memorial regime and provide for the registration of the memorial on titles to land (sections

27A and 27B) and the mechanism for resumption under the Public Works Act 1981.

Limitations of the resumption provisions for settlements

4.6 Sections 27A-D give ‘ effect’ to some, but not all, of the obligations imposed by section 9.

4.7 In any event, these provisions do not provide any real “right” or protection in practice to

Treaty claimants as the Crown (though the Office of Treaty Settlements) does not allow

them to be the subject of settlements without the SOEs consent.

4.8 When seeking to settle claims claimants have to achieve an agreed negotiated settlement

with the Crown. The Crown does not have the power, outside of specific empowering

legislation - to transfer memorialised lands if these are in private ownership. Such

properties are only available on a willing seller-willing buyer basis. This is also the Crown’s

view if the owner remains Crown entity or public body. The Crown position is that the land

covered by section 27B memorials is only available if there is a willing seller or if the

Tribunal undertakes a remedies hearing and makes a binding recommendation.

4.9 Application to the Tribunal for binding recommendations in respect of s27B lands is in most

cases not available to claimant groups in negotiations because recourse to the Tribunal will

have been expressly excluded under terms of negotiations between claimants and the

Crown. In any case, an application to the Tribunal by claimants in negotiation would likely

result in suspension or breaking-off of negotiations.

4.10 Consequently, while the agreement reached between Crown and Maori was intended to

preserve the ability of the Crown to settle claims with land that was being transferred to

state-owned enterprises (and beyond), in effect this protection is, for the most part, illusory.

4.11 The partial sale of the power generating SOEs will make the prospect of securing consent

and therefore access to the section 27B assets of the power generating companies highly

unlikely.
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Likelihood of Binding Recommendations

4.12 Apart from use of SOE assets in settlements the ability to use the protection mechanisms is

illusory. The Tribunal has never utilised these provisions to make binding recommendations

and there is only one instance where interim recommendations were made. In our view it is

unlikely that the Tribunal now will ever use its powers to make final orders.

4.13 In 1995 the Tribunal issued its Turangi Township Report on the Ngati Turangitukua claims.

The Tribunal concluded that the claimants had been prejudicially affected by various Crown

policies, acts, and omissions. Negotiations between the Crown and claimants broke down

and the claimants applied for a remedies hearing seeking the return of land bearing section

27B memorials.

4.14 In its report, The Turangi Township Remedies Report, the Tribunal considered two key

issues in relation to proof and the exercise of its powers. First the Tribunal was of the view

that the standard of proof relating to breach of the Treaty that was required was the balance

of probabilities. Secondly, the Tribunal found that direct causal nexus between Crown

breach and the specific land in question was not required.

4.15 Since then there have been a number of instances where claimants have requested an

urgent inquiry by the Tribunal into claims and sought binding recommendations. To date

there have been no other SOE resumption inquiries. Currently the Tribunal has been

directed to consider the Mangatu Forest Urgency but an outcome from this is as yet

uncertain.

Review of protection mechanism is urgent

4.16 It is timely to review their effectiveness and amend them to make them workable at the

option of settlement groups. The mere continuation of the application does not meet the

spirit of the settlement of the Maori Council Lands case nor the crown’s Treaty duties. Any

change to the SOE legislation should be accompanied by a review of how to make the

memorial mechanism effective.

Assets excluded from the “Protection “mechanisms

4.17 A further limitation is that the protection mechanism only apply to land transferred to SOEs

under section 23 of the SOE Act. It is well known that Crown land is able to be transferred

to SOEs outside this regime and will not therefore be subject to this protection mechanism.

An example is the Crown’s interest in the Kupe licence which was an asset Ngaruahine

sought to protect for future settlements, but is not subject to the provisions.

4.18 What protection will be afforded to assets owned by the SOEs which is not covered by the

section 27A-D mechanism? These include assets purchased by the SOEs from the Crown

and not under the SOE Act e.g. the shares on Kupe that Genesis acquired from the Crown.

4.19 There will be other assets held by SOEs which are also important to other iwi but which are

not covered due to technicalities of transfer. In respect to these, if a section 9 obligation is

removed from these SOEs then there will be no statutory Treaty related obligation on the

Crown in respect to these assets.

5 Proceeds

5.1 The Paper states that the proceeds from the sale of these assets, estimated by the

Treasury to total $5 billion to $7 billion, will be invested in schools, hospitals and public

infrastructure. (Page 1) Ngaruahine and Te Atiawa are currently in negotiations with the

Crown for the settlement of their raupatu claim. We have been told that the ability of the
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crown to adequately settle our claims is limited due to fiscal constraints on Crown spending.

5.2 Why cannot part of these proceeds (which far exceed the total of all settlements to date) be

‘invested’ in Treaty settlements given the fact that the SOE assets have not been made

available to Treaty settlements as promised following the Maori Council case and that the

SOE protection mechanisms have proved worthless.

5.3 Further, for Ngaruahine, some SOE assets have not been able to be covered by the so

called protection mechanism – such as the Genesis share in the Kupe licence.

6 Investment opportunities

6.1 The shares in the Mixed Ownership Model Companies will be available to the public for

purchase both at the time of the initial public offering (share float) and subsequently on the

stock exchange. When shares in each company are sold, it is proposing that Māori will have 

the same investment opportunities as all other New Zealanders (Page 6).

6.2 Why cannot iwi most affected have a preferential right to purchase shares or by direct

offering (as for large investors) given the IPO will place assets even further beyond the

reach of Treaty settlements? Once such offerings are made the Crown looses control over

who acquires the shares: in Treaty terms the Crown has a duty of active protection which

means it must retain some control to ensure Maori can obtain a share if they desire to.

7 Timing

7.1 The Government plans to introduce legislation in March subject to the outcome of

consultation with Māori(Page 7). 

7.2 This timetable must be reconsidered because when a Bill is introduced to the House the

Waitangi Tribunal will loose any ability to consider if the Government proposals are Treaty

compliant. Does the Government intend that this consultation process is evidence and or

complete satisfaction of the Crown’s Treaty duty under section 9? It is a very real concern

that this submission process has been developed to supposedly discharge the Crown’s

section 9 duties.

7.3 It is our view it does not.

7.4 If the Crown was concerned to ensure Treaty compliance it could utilise another statutory

provision in the Treaty of Waitangi Act 1975:

8 Jurisdiction of Tribunal to consider proposed legislation

(1) The Tribunal shall examine any proposed legislation referred to it under subsection (2) of

this section and shall report whether, in its opinion, the provisions of the proposed legislation

or any of them are contrary to the principles of the Treaty.

(2) Proposed legislation may be referred to the Tribunal—

(a) in the case of a Bill before the House of Representatives, by resolution of

the House:

(b) in the case of any proposed regulations or Order in Council, by any Minister

of the Crown.

(3) The Tribunal's report shall be given—

(a) in the case of a Bill, to the Speaker of the House:

(b) in every other case, to the person or body who referred the proposed

regulations or Order in Council to the Tribunal.

(4) A copy of every report made by the Tribunal under this section shall be given by the

Tribunal to the Minister of Maori Affairs and shall be laid before the House of Representatives

as soon as practicable.
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8 Further consultation

8.1 The paper also states that the Government will also consult with specific Māori groups as 

appropriate.(page 8). Affected iwi are being consulted directly in respect of the changes to

settlement legislation outlined above.(page 9)

8.2 Who will these groups be?

8.3 How can the Crown consult generically on these matters when Maori all over the country

have lost land that the Crown has acquired – often compulsorily and without compensation -

and has then transferred it to SOEs. Maori hapu and whanau all over New Zealand will

have lost land to power lines, dams, easements, facilities and who should have the right to

seek their return under the protection mechanism if they so desire.

8.4 Does the Government intend to specifically consult with Ngaruahine given Genesis is one of

the majority owners of the Kupe licence which was the subject of the Tribunal’s Petroleum

Inquiry?

8.5 In The Petroleum Report, 2003, the Waitangi Tribunal concluded that the Crown’s royalty

entitlements and its remaining interest in the Kupe petroleum mining licence should be

available for inclusion in Treaty settlements. The Tribunal recommended that the Crown

withhold from sale the Kupe petroleum mining licence until either Maori interests were

safeguarded or the petroleum claims settled.

8.6 The Tribunal also concluded that the Crown’s royalty entitlements and its remaining interest

in the Kupe petroleum mining licence should be available for inclusion in Treaty settlements.

However, in late 2003, following consideration of the Tribunal’s findings in the Petroleum

Report, the Crown decided to proceed with the transfer of its 11% share in the Kupe field to

Genesis, with the Government of the day confirming that it did not agree with the Tribunal's

findings and recommendations.

All submissions will be publicly available

The Government will publicly release your submission, a summary of submissions and a list of the names of

submitters, on The Treasury’s website: www.treasury.govt.nz/mixed-ownership-consultation.

Your name will be made publicly available as part of your submission when it is released

Your contact details will be removed from your submission before it is posted on the website, recorded in the

summary of submissions or released under the Official Information Act 1982 (OIA).

If you do not wish your name in your submission to be released, please clearly state this in your submission or

tick the option below:

I request that my name be removed from my submission before it is released and that it is recorded as

‘anonymous’ in the summary of submissions.

If there is particular information in your submission that you wish to remain confidential, please clearly indicate

this and explain your reasons for wanting the information kept confidential.

The Treasury is subject to the OIA and copies of submissions sent to The Treasury will normally be released in

response to an OIA request from a member of the public. If your submission is subject to an OIA request, The
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Treasury will consider your confidentiality request in accordance with the grounds for withholding information

outlined in the OIA. You can view a copy of the OIA on the New Zealand Legislation website:

www.legislation.govt.nz.

The Privacy Act 1993 governs how The Treasury collects, holds, uses and discloses personal information about

you which is contained in your submission. You have the right to access and correct this personal information.

Submissions can be sent by email to mixed-ownership-consultation@treasury.govt.nz or by post to:

FreePost Authority No.126395

Mixed Ownership Model: Consultation with Māori 

Commercial Transactions Group

The Treasury

PO Box 3724

Wellington 6140

The deadline for receipt of submissions is 5pm on Wednesday 22 February 2012. Late submissions will not be

considered.
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