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Submission of the Ngatiwai Trust Board to the Commercial 

Transactions Group, Treasury 

Mixed Ownership Model 

INTRODUCTION 

[1] This submission has been prepared for the Ngatiwai Trust Board. 

 

[2] The Ngatiwai Trust Board is a Mandated Iwi Organisation pursuant to the Maori 

Fisheries Act 2004.   

 

[3] While two Ngatiwai hapū in the Auckland Region have initiated formal Treaty 

settlement processes, settlement processes for the remainder of the Ngatiwai rohe 

have yet to commence.  Therefore discussions between Ngatiwai and the Crown on 

issues such as the assets of State-Owned Enterprises has not yet to occurred. 

 

[4] The Ngatiwai rohe extends from the southern Bay of Islands at Rakaumangamanga to 

Takatu Point in the Mahurangi area, inland over the catchments of this eastern 

seaboard, and seaward including the Coastal Marine Area.  There are existing and 

potential assets of State-Owned Enterprises in this area in which the Ngatiwai Trust 

Board has interests as potential factors in determining a future Treaty settlement.  

Partial Asset Sales 

[5] While there has not been an opportunity for us to consult with the Ngatiwai iwi, 

response at the Whangarei hui and informal feedback indicates that the opposition of 

Ngatiwai people to the partial asset sales is consistent with that demonstrated 

generally by Māori across New Zealand. 

 

[6] The Government has given assurance that the 49% sale will result in retention of 

control of the State-Owned Enterprises with the Crown.  How this would be 

maintained in the event of future share issues is not clear.  Unless there is a statutory 

requirement for maintenance of a Crown majority interest, a future Government 

lacking such constraint could allow a minority Crown share ownership to result.  If the 

partial asset sale is to be statutorily enabled, we submit that inclusion of a mandatory 

legislative requirement for retention of an effective majority Crown shareholding is 

essential to preserve a New Zealand interest in the State-Owned Enterprises. 

Treaty provisions and parties other than the Crown 

[7] The Government has argued against Treaty obligations applying to the non Crown 

share holders in the State-Owned Enterprises.  Experience over recent years show that 

mechanisms for Treaty protection can co-exist without problems in contexts where 

private commercial interests are involved. 

 

[8] When the Crown created property rights in fishing quota, provision for Treaty rights 

did not constrain private commercial development in the sector.  During many years 
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of uncertainty and litigation of the Māori settlement the fishing industry generally 

prospered, and the Māori proportion of the industry grew from nominally under 20% 

to currently approximately 40%.  That increased Māori ownership could potentially 

now be owned by overseas interests had settlement not occurred.  Retention of 

fisheries assets by iwi locally and nationally has ensured that the resources remain in 

New Zealand ownership. 

 

[9] The transfer of forestry land to the Crown Forestry Rental Trust has in no way fettered 

commercial forestry operations.  Trees continue to be grown and timber harvested 

irrespective of land ownership and Treaty provisions. 

 

[10] We submit that a similar solution can be developed to protect State-Owned Enterprise 

assets in partial private ownership.  Collaborative efforts between Government and 

Iwi Leaders have been successful in recent years in determining mutually satisfactory 

solutions to a range of legislative and policy challenges.  A similar process should be 

employed to determine appropriate mechanisms for Treaty protection of State-

Owned Enterprises assets. 

 

[11] It has been argued by the Government that application of Treaty obligations to non 

Crown parties could result in uncertainty and hence lack of public investment.  We 

submit that the opposite is true.  First, inclusion of clear Treaty provisions for all share 

holders with respect to the assets of State-Owned Enterprises should remove doubt, 

and not create it.  Second, without such provision urgent Waitangi Tribunal hearings 

and High Court litigation can be expected, which will have a far more significant 

impact on investor confidence. 

Potential and actual assets 

[12] When the Crown created a property right in fisheries through the Quota Management 

System a Treaty settlement followed.  Future property rights created, such as in 

tradable water rights, could have similar consequences.  The full extent of any such 

rights need to be able to be negotiated, not 51% of those rights. 

[13] It is not possible to anticipate or predict the nature and extent of potential future 

property rights which may be created by statute.  It is therefore essential to retain a 

broad Treaty obligation for any and all such rights so future potential Treaty 

settlements can be comprehensive and equitable. 

 

[14] It is beyond the scope of this submission in the time frame available to search the 

asset registers of State-Owned Enterprises to determine those potentially relevant for 

settlement purposes.  However, within the Ngatiwai rohe, there is an important 

example. 

 

Mighty River Power, the first State-Owned Enterprise being considered for partial sale, 

is the owner of the 50ha coastal property where the Marsden A and Marsden B power 

stations are sited.  This land has significant commercial development potential, and 

could be considered when negotiating a Ngatiwai settlement.  Further, the concrete 

pipe constructed for providing seawater for cooling of the two power stations is a 

unique asset.  Built a mile out to sea as a minor expenditure in the Think Big era, this 
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pipe now supplies seawater unaffected by flood events and little affected by on shore 

pollutants to the NIWA laboratory and to the only commercially successful land based 

paua farm in the country.  To gain resource consent and construct such a pipe today 

would be prohibitively expensive.  This valuable asset, which Ngatiwai have 

considered as a potential Treaty settlement assets, could be sold by a company whose 

Board had no or ineffective Treaty obligations.  

 

[15] Ngatiwai has been disadvantaged by Government timetables by being one of the last 

iwi to be able to enter into Treaty settlement negotiations.  Ngatiwai must not be 

further disadvantaged by being unable to consider State-Owned Enterprise assets for 

settlement purposes. 

Section 9 and sections 27 to section 27D 

[16] We submit that it is essential to retain a form of sections 9 and sections 27 to 27D of 

the State-Owned Enterprise Act 1986 in a form that binds both the Crown and other 

shareholders to Treaty obligations.  Determination of the detail of how these 

provisions should be articulated should be reached through a collaborative exercise 

between representatives of the Treaty partners, in this case the Government and the 

Iwi Leaders nationally.  

If there is to be provision for oral submission, we request the right to be heard. 

 

This Submission is filed by Wayne W Peters on behalf of the Ngatiwai Trust Board 

 

Address for service: Wayne Peters Lawyers 

   PO Box 5053 

   Whangarei 0140 

  Fax: (09) 438 8990 

 


