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Mixed Ownership Model Submission Form

The Government welcomes your feedback on this consultation document, particularly the

questions set out below.

You can make a submission by using this form, which is also available electronically at

www.treasury.govt.nz/mixed-ownership-consultation

1 Contact Details

I am responding (please complete one):

As an individual

Your name

Your iwi affiliation

Address

Email address

On behalf of an organisation

Your name Ian Perry, Chairperson

Organisation you represent Ng ti Kahungunu ki Wairarapa – T maki Nui   Rua Trust 

Address

PO Box 756

Masterton 5840

Email address                 

Summary The Trustees of the Ng ti Kahungunu ki Wairarapa – T maki 
Nui   Rua Trust are about to begin a process seeking the 
mandate of the Ng ti Kahungunu ki Wairarapa – T maki Nui 
  Rua claimants to negotiate for the settlement of their 
historical grievances under the Treaty of Waitangi. In the
event that the claimants decide to give the Trustees their
mandate it is hoped that direct negotiations with the Crown
will commence in mid to late 2012.

At this stage pending completion of the mandating process,
the Trustees do not claim to be speaking on behalf of the
members of Ng ti Kahungunu ki Wairarapa – T maki Nui   
Rua. However, due to the importance of the issues being
raised to any settlement negotiations between Ng ti 

[1]
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Kahungunu ki Wairarapa – Tāmaki Nui ā Rua and the Crown 
and the fact that this consultation process will be completed
before the mandating process will be, the Trustees
considered it important to raise their views and concerns now
or the opportunity would be lost.

2 Submission

Question 1: What rights and interests, if any, do Māori have in the Mixed Ownership Model Companies that 

are not protected by the section 27A-D memorials regime, or by other legislation?

In our view, the question is not simply what rights and interests Māori have in the 
companies themselves, rather it must extend to what rights and interests Māori have in the 
assets owned and the resources used by these companies together with what rights and
interests Māori have that may be affected by the activities of these companies or, more 
specifically, the Crown’s actions as majority shareholder of these companies.

Māori  Rights and Interests in Land and Resources used by MOM Companies 

In our submission, Māori in general and Ngāti Kahungunu ki Wairarapa – Tāmaki Nui ā 
Rua in particular have rights and interests in both the land owned by the companies and
the resources used by the companies.

The protection provided by the section 27A-D memorials regime is very limited. This
regime relates only to the land owned by these companies but even in relation to these
lands, the “protection” is only theoretical. These provisions have never been used and are
unlikely to ever be used in a negotiated Treaty settlement. Crown policy is, and appears
highly likely to remain, that it will not interfere with private interests in a Treaty
settlement. Therefore, once the SOEs have become MOMs with private shareholders
Ngāti Kahungunu ki Wairarapa – Tāmaki Nui ā Rua are unlikely to be able to negotiate for 
the return of any memorialised land owned by MOMs in their rohe.

In the case of Mighty River Power, Ngāti Kahungunu ki Wairarapa – Tāmaki Nui ā Rua 
also have specific grievances in relation to the development of the hydro-power scheme at
Mangakino and the compulsory taking of land for the Maraetai Dam. These claims were
considered by the Waitangi Tribunal and reported on in the Wairarapa ki Tararua Report in
2010. The Tribunal’s findings included that: “[t]he actions of the Crown in compulsorily
acquiring 787 acres of Pouākani land for the Maraetai Dam and compulsorily leasing 683 

acres as a site for the Mangakino township breached the principles of the Treaty.”1 The
Ngāti Kahungunu ki Wairarapa – Tāmaki Nui ā Rua claimants will be seeking redress for 
these breaches through the settlement negotiations process. These interests are not
protected by the section 27A-D memorials regime because this land was not originally
owned by Wairarapa Maori but was instead given in compensation for the loss of
Wairarapa Moana.

In relation to the resources used by the Companies, Māori rights to freshwater and 
geothermal resources are not protected or provided for by any other legislative regime.
For example, the Resource Management regime does not deal with claims of customary
title or any other customary rights to these resources. The discussion document treats

1 Waitangi Tribunal, The Wairarapa ki Tararua Report (Legislation Direct, 2010) at page 711.
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these issues as separate but although claims to these resources will be part of any direct
negotiations between Ngāti Kahungunu ki Wairarapa – Tāmaki Nui ā Rua and the Crown, 
in our view, Māori rights to these resources cannot be ignored because they give rise to 
rights to the companies themselves.

Māori  Rights and Interests in MOM Companies 

In terms of the companies themselves, as set out above, Māori have rights in relation to 
the resources used by these companies that have not been recognised by the Crown. The
companies (and the Crown as shareholder) have profited from the use of these resources
without sharing the benefits obtained from their use. In our view, these failures give rise to
rights and interests in the companies themselves.

The Crown will profit again when the 49% shareholding is sold and it is submitted that
Māori also have rights and interests in the profit made on the sale.  Neither the rights and 
interests in the companies or the profit to be made by the Crown on the sale are protected
or addressed by the current proposals for the new legislative regime.

As the consultation paper acknowledges, Ngāti Kahungunu ki Wairarapa – Tāmaki Nui ā 
Rua, like other groups who have yet to reach a settlement of their historical Treaty
grievances, are not in a position to take up shares in the initial offering and are concerned
about the loss of potential settlement redress through the sale of the 49% share. The
paper states that this is one of the issues that is outside the scope of the consultation but
also goes on to argue that those iwi who are yet to settle will not be disadvantaged.
However, in arguing this there are a number of questionable assumptions.

The first is that shares will actually be readily available on the open market. However,
even if they are available when Ngāti Kahungunu ki Wairarapa – Tāmaki Nui ā Rua settle 
(and available in the numbers that we are seeking), we may well be significantly worse off
by purchasing shares at a higher price than the initial allocation. Our concern regarding
price increases is borne out by what occurred following the Queensland Government’s sale
of QR National. On 20 February 2012 the NZ Herald reported that today the shares trade
at A$3.66 - a 49.4 per cent premium to the 2010 retail issue price. This was despite a
loyalty scheme introduced by the government to encourage long term investments rather
than profiteering through practices like selling off the shares at a premium shortly after (or

on the day of) purchase.2

The paper also states that it would be preferable for iwi to buy shares themselves than for
the Crown to buy them as it would afford iwi greater choice and would be less likely to slow
down the settlement process. Neither of these reasons are valid. The settlement package
will be a negotiated and agreed outcome so the shares would not be included unless Ngāti 
Kahungunu ki Wairarapa – Tāmaki Nui ā Rua agree to a settlement package including 
them. If shares are banked to enable them to be used as part of the settlement (in a
similar way to land-banking surplus Crown owned properties) and Ngāti Kahungunu ki 
Wairarapa – Tāmaki Nui ā Rua decide not to take up those shares (or only take up some 
of them) then the Crown can then sell them on the open market. No difficulty arises.

Similarly, there is no reason why the Crown purchasing shares (or as we propose retaining
some for groups who have not settled) should delay settlement. The shares would simply
be retained in Crown ownership when the other shares are offered on the open market.

2 NZ Herald “Government work on loyalty scheme in SOE Float”. Available at:
<http://www.nzherald.co.nz/business/news/article.cfm?c_id=3&objectid=10786629>
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Once the relevant group/s settle they will be offered the shares as part of their settlement
redress.

In contrast, the Crown removing its own ability to provide the shares as redress is much
more likely to delay the settlement because it would remove the ability to compensate for
particular claims. Once the Crown has sold a 49% shareholding it will have nowhere to go
as it could not transfer its own shares to iwi without reducing its shareholding below 50%.
The only alternative would be for the Crown to purchase shares on the open market but, as
noted above, there is no guarantee that the shares will be available and the Crown may be
forced to purchase them at a higher rate. In our view, it is also arguable that Crown’s
deliberate actions in removing its own ability to offer appropriate settlement redress would
create a separate Treaty grievance.

In summary, it is submitted that Ngāti Kahungunu ki Wairarapa – Tāmaki Nui ā Rua rights 
and interests in the companies should be provided for in two ways:

(a) Through retaining or “landbanking” a portion of the 49% shareholding in these
companies for use in future Treaty settlements including the settlement between
the Crown and Ngāti Kahungunu ki Wairarapa – Tāmaki Nui ā Rua; and    

(b) Through ring fencing a proportion of the proceeds of the sale of the Crown’s shares
to be used for the benefit of Māori.  The discussion document states that the 
proceeds of the sale will be used for schools, hospitals and infrastructure.
Therefore, in addition to being justified on the basis of the Crown’s profit from
resources in which Māori have an unrecognised interest, this proposal would also 
be in accordance with that intention and has additional justification given the poor
health and educational attainment statistics for Māori in general and Māori in 
Wairarapa – Tāmaki Nui ā Rua in particular. 

Māori  Rights and Interests in the actions of the Crown 

Finally, Māori have a range of rights under the Treaty of Waitangi in terms of how the 
Crown must act in its relationship with them as shareholder of the SOEs and under the
proposed 51% shareholding model. It is these rights that are protected by the current
section 9 and any equivalent clause in new legislation for the MOM companies.

Question 2: How would any rights and interests identified in question 1 be protected by continued application

of section 9 of the State-Owned Enterprises Act 1986?

The only rights and interests identified in question 1 above that would be protected by the
continuing application of section 9 are the rights and interests relating to how the Crown
will act in the future.

In our view, the Crown has not provided any real justification for removing this protection.
There is no evidence that such a clause would inhibit investors as the consultation paper
states.

The discussion paper also states that looking to best commercial practice in how to
exercise the government’s powers as a majority shareholder is a necessary pre-requisite
and suggests that the Crown wishes to be able to act in a manner that is inconsistent with
the Treaty using the rationale it would be “best commercial practice” to do so. If this is not
the case and the Crown intended to act only in a manner consistent with its obligations
under the Treaty then there would be no reason not to include a Treaty clause.
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In any event, it is also submitted that the inclusion of a Treaty clause is completely
consistent with looking to best commercial practice. Best commercial practice increasingly
involves investors exercising their judgment taking into account social or environmental
factors and there is no reason to suggest that best commercial practice would be contrary
to the Treaty.

The Treaty is not directly enforceable in New Zealand courts unless incorporated into
domestic law. This means that if there is no “section 9” in the new legislation and the
Crown as majority shareholder acts in a way that is inconsistent with its obligations under
the Treaty of Waitangi the only option for Māori who have suffered prejudice as a result of 
Crown actions is to seek recommendations from the Waitangi Tribunal. Given that the
Crown can then ignore those recommendations if it chooses to do so this is not an
effective remedy when compared to the ability to seek injunctive relief.

Accordingly, the Trustees of Ngāti Kahungunu ki Wairarapa – Tāmaki Nui ā Rua Trust 
believe that it is necessary to retain a section 9 in any new legislation relating to MOM
Companies in addition to taking the steps to address the other rights and interests
identified in response to question 1.

Question 3: Could any rights and interests identified in question 1 be protected by an alternative, more

specific, formulation of the Crown’s obligations under the Treaty?

No. As noted above, any Treaty clause would be limited in its ability of protect the range of
rights identified at question one. A specific formulation would limit the protection still
further because the protection provided by section 9 is a prohibition on any action that is
inconsistent with the Treaty – the same protection cannot be provided by a clause setting
out what the Crown must do. Even if the list were to state what the Crown must not do,
this would not provide adequate protection because it is not possible to predict every
action that the Crown might wish to take and then assess these for Treaty compliance.
Finally, it has often been recognised that the Treaty is a living document and accordingly it
is not appropriate to codify the Crown’s current interpretation of its effect.

Additional comments: Please insert any other comments you wish to make on this consultation document.

As noted above, the Trustees of Ngāti Kahungunu ki Wairarapa – Tāmaki Nui ā Rua Trust 
are about to commence a process to seek the mandate of the members of Ngāti 
Kahungunu ki Wairarapa – Tāmaki Nui ā Rua to negotiate for the settlement of their 
claims. Accordingly, the Trustees’ main concerns arising out of this consultation process
and the Crown’s intention to sell 49% of its shareholding are:

1.ensuring that potential settlement redress is not lost through the sale of the 49%
share.

2. ensuring that Ngāti Kahungunu ki Wairarapa – Tāmaki Nui ā Rua do not lose the 
protections given by section 9 of the State Owned Enterprises Act especially given
the proposed MOMs operate in the Ngāti Kahungunu ki Wairarapa – Tāmaki Nui ā 
Rua area of interest.

The proposals contained in this submission are preliminary proposals only due to the
extremely short period that has been made available for the submission process which has
meant that the Trustees have not had the opportunity to give in-depth consideration to the
issues raised or carry out consultation with the members of .Ngāti Kahungunu ki Wairarapa 
– Tāmaki Nui ā Rua.  In addition, until the mandating process has been completed the 
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Trustees are mindful that they cannot claim to be speaking on behalf of Ngāti Kahungunu 
ki Wairarapa – Tāmaki Nui ā Rua.   

Given the importance of the issues raised in this consultation document and by the
Crown’s proposals, it is submitted that further consideration, consultation and discussion is
required to further develop these proposals. The Trustees look forward to being engaged
in that process following the completion of the mandating process.

All submissions will be publicly available

The Government will publicly release your submission, a summary of submissions and a list of the

names of submitters, on The Treasury’s website: www.treasury.govt.nz/mixed-ownership-

consultation.

Your name will be made publicly available as part of your submission when it is released

Your contact details will be removed from your submission before it is posted on the website,

recorded in the summary of submissions or released under the Official Information Act 1982 (OIA).

If you do not wish your name in your submission to be released, please clearly state this in your

submission or tick the option below:

I request that my name be removed from my submission before it is released and that it is

recorded as ‘anonymous’ in the summary of submissions.

If there is particular information in your submission that you wish to remain confidential, please

clearly indicate this and explain your reasons for wanting the information kept confidential.

The Treasury is subject to the OIA and copies of submissions sent to The Treasury will normally

be released in response to an OIA request from a member of the public. If your submission is

subject to an OIA request, The Treasury will consider your confidentiality request in accordance

with the grounds for withholding information outlined in the OIA. You can view a copy of the OIA

on the New Zealand Legislation website: www.legislation.govt.nz.

The Privacy Act 1993 governs how The Treasury collects, holds, uses and discloses personal

information about you which is contained in your submission. You have the right to access and

correct this personal information.

Submissions can be sent by email to mixed-ownership-consultation@treasury.govt.nz or by post

to:

FreePost Authority No.126395

Mixed Ownership Model: Consultation with Māori 

Commercial Transactions Group

The Treasury

PO Box 3724

Wellington 6140

The deadline for receipt of submissions is 5pm on Wednesday 22 February 2012. Late

submissions will not be considered.


