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withheld. 

Certain information in this document has been withheld under the following section of 
the Official Information Act, as applicable: 

[1] 9(2)(a) - to protect the privacy of natural persons, including deceased people. 
  

Where information has been withheld, a numbered reference to the applicable section 
of the Official Information Act has been made, as listed above. For example, an [1] 
appearing where information has been withheld in a release document refers to section 
9(2)(a). 

In preparing this Information Release, the Treasury has considered the public interest 
considerations in section 9(1) of the Official Information Act. 
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Mixed Ownership Model Submission Form  

Contact Details 

Your name Haana Wilcox 

Organisation you represent Ngāti Kere 

Address 
                
               

Email address                            

 

Submission re Mixed Ownership model  

Preamble: 

Ngāti Kere, along with Ngāti Manuhiri, Ngāti Pīhere and Ngāti Hinetewai, are the tangata 
whenua of the Pōrangahau area. Our coastline runs from Ākitio to Ōuepoto (Aramoana) and 
includes the seafood gathering areas of Whangaehu, Te Aratōtara, Parikoau, Te Paerahi, Te 
Pūtere, Te Pari-o-Māhu, Blackhead and Aramoana. Our maunga are Te Awapūtahi,  
Ōpiango, Te Whāwhākanga o Hinetewai and Aorangi. We live in the catchment area of the 
Taurekaitai (sometimes referred to as the Pōrangahau River) that includes the 
Mangaongaonga, Mangatarata, Mangarara, Kaiparanoa, Tangaruhe, Manga-o-Rapa, 
Manawa-angiangi and the Mangamaire streams.  

Ngāti Kere hapū members number 300 living locally and probably 2500 currently living 
elsewhere. The area is a sheep farming district, most of which is sadly no longer owned by 
ourselves. 

This submission has been written by a number of hapū members however, given the 
frustratingly short period of time to respond, it is not the fully developed document we would 
have hoped to present. 

We understand that the State Owned Enterprises Act 1986 enabled the transfer of Crown 
assets and liabilities to new state-owned enterprises and it included Section 9 which said: 
"Nothing in this law shall permit the Crown to act in a manner that is inconsistent with the 
principles of the Treaty of Waitangi". On the strength of Section 9, the NZ Maori Council 
challenged the disposal of assets (known as the Lands case) and the Court of Appeal in its 
judgement on June 29, 1987 established the Treaty principle of "partnership".  The SOE 
legislation was consequently amended to include clauses 27 A to D protecting Maori 
interests in land transferred to SOEs by the Crown, by placing ‘memorials’ over the 
Certificates of Title. We understand Section 9 to be pertinent to lands, waterways, 
geothermal resources and gas and oil reserves. 

Ngāti  Kere wishes to comment on the following aspects of the Mixed Ownership model –  

• Tangata whenua-Crown Partnership 

• The sale of state assets 

• The importance of Section 9 to Māori and Treaty claims 

• The implications of Section 9 removal to the Ngāti Kere hapū.  

[1]
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Tangata whenua-Crown Partnership 

It is the contention of Ngāti Kere that Section 9 of the 1986 SOE Act led directly to the 
defining of the ‘principles of the TOW’.  While we believe that unilateral redefinition of the 
Treaty signed by our tīpuna was both unnecessary and dishonouring of the agreement 
between the parties, these 'principles' have become the legal basis for the ‘partnership’ of 
tangata whenua and the Crown. Until appropriately replaced by true bilateral agreement, we 
do not wish to see this provision weakened in any way.  

Therefore Ngāti Kere advocates strongly that the Government maintains 
Section 9 until a Constitutional Review makes the basis of partnership of Maori 
and non-Maori New Zealanders quite clear.  

 
 

The sale of state assets  

We believe that the Government has read public opinion wrongly. There is little appetite 
amongst New Zealanders for the sale of public assets. The lessons of the original ‘fire sales’ 
of assets in the 1980’s and the more recent high cost buy back of railways and the 
investment required for Air New Zealand are salutary. The difference between the present 
high return rate on Government Assets (18.5%) and the low rate at which money is 
borrowed (around 4%) is significant.  

Therefore Ngāti Kere advocates strongly that the Government consults much 
more widely prior to committing itself to any sale.  Our view is that the sales 
should not proceed at all.  

 

We do not believe that Section 9 creates a barrier to the type of investment that will benefit 
this country in the long term.  Responsible investors, wishing to create a successful business 
partnership with the people of New Zealand as owners of 51% of the business, will accept 
the special relationship between the Crown and Māori as part of the wider business picture 
and work with it.  Investors interested in short term profit, rather than a longer term return 
through commitment to the business and New Zealand, may perhaps be deterred.  However, 
investors are always interested in investments backed by solid Governments where there is 
a history of good commercial return.  

Therefore Ngāti Kere advocates strongly that the Government maintains 
Section 9 in the firm belief that it will not deter quality investment in SOE sales. 

 

Finally, we are worried that this government is abrogating its commitment to Māori and will 
move away from its first term commitment to coalition government practices that have seen 
some progress in the Maori political agenda. We understand that there is no obligation 
whatsoever on an individual shareholder to adhere to the obligations inherent on the Crown 
as an owner under the provisions of Section 9.  

Therefore Ngāti Kere advocates strongly that the Government holds to its 
political alliance with Māori and its commitment to social justice for Māori New 
Zealanders.  
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Māori are a significant economic force in New Zealand. Māori bodies are likely to both 
uphold Treaty obligations as resource owners and maintain long term ownership in New 
Zealand hands. We think that overseas economic entities are unlikely to have a primary 
interest in New Zealand or New Zealanders.  

Therefore Ngāti Kere advocates strongly that if the sales are to unfortunately 
proceed, the Government sells a nominated portion of these  (eg 20%) assets 
to Māori.    

 

The importance of Section 9 to Māori and Treaty claims 

The partial sale of the power generating SOEs will make the prospect of securing a section 

27B resumption of any of the assets of the power generating companies highly unlikely and 

will create further barriers for Māori. This will result in Māori continuing to have no or no 

adequate redress for their freshwater, geothermal, and, where there are power stations, land 

claims. It will also significantly reduce the pool of assets and range of potential remedies 

practically available to claimants.  

Therefore Ngāti Kere advocates strongly that the Government retains power 
generating SOEs in Crown ownership, not to be sold or privatised in any way 
until such time as Māori claims are resolved or Māori otherwise agree and are 
satisfied with the protections offered by the Crown. 

 

In this key piece of New Zealand legislation, Section 9 makes the Treaty relationship 
paramount and symbolises the importance of the Crown – Māori Treaty partnership and the 
Crown’s fiduciary duties to Māori.  It is far broader than specific rights protection. 

Therefore Ngāti Kere advocates strongly that the Government honours its 
obligation to ensure any new legislation governing the SOEs in question 
remains subject to Section 9.   

 

The Maori Council took the Crown to court in 1987 to stop the Government from passing 
ownership of Crown Lands to State Owned Enterprises who might then sell it or otherwise 
make it not available for Treaty settlements. The Court of Appeal ruled that Section 9 gave 
the Waitangi Tribunal a binding power to recommend land transferred to SOEs be returned 
to Maori. This remains the basis of the constitutional guarantee that Maori have relied on in 
pursuing TOW claims since that time.  

Therefore Ngāti Kere advocates strongly that the Government does not to sell 
the assets into private hands until such time as the implications of not having 
a Section 9 provision are fully canvassed and agreed upon by the bi-cultural 
partners.  

 

 

The implications of Section 9 removal to the Ngāti Kere hapū 
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Ngāti Kere is presently part of the Heretaunga-Tamatea LNG region and will soon be 
negotiating our treaty settlement. Ngāti Kere and Heretaunga Tamatea Māori will be in a 
much weaker negotiating position when it comes to return of any lands, any rights over 
freshwater resources, geothermal resources, oil or gas resources or any other taonga,  
should Section 9 be deleted from legislation covering state asset sales. 

Therefore Ngāti Kere advocates strongly that the Government ensures the 
continuation of Section 9 provisions in law. 

The Ruataniwha Plains has a proposed water storage development that, while being 
pursued by the Regional Council, is analogous to a state asset. We are concerned in 
particular about the as yet unresolved question of who owns the water, how that water is 
allocated, the environmental effects of such a development and how the Māori community 
might gain some economic advantage in the development should it proceed. 

We view Section 9 as having specific implications around the ownership or the granting of 

resource rights over water to private companies, and, that there are unforeseen 

complications in the proposed development of water catchment areas and possible small 

power generating operations in both the Ruataniwha and the Heretaunga plains. Like other 

Māori communities we will advise our treaty negotiators to pursue compensation for past use 

of freshwater and geothermal resources, compensation for loss of rights or the ability to 

profit from economic use of those freshwater and geothermal resources and payment for 

future use of the proprietary interest in those freshwater and geothermal resources. 

Amendments need to be made to the Resource Management Act 1991 and any other 

relevant legislation required to provide for future Māori rangatiratanga and control over 

freshwater and geothermal resources. 

Therefore Ngāti Kere, with our interest in freshwater resource ownership and 
control, strongly advocates that the Government ensures the continuation of 
Section 9 provisions in law. 

 

In addition, the Pōrangahau area also faces focused exploration of our traditional lands, only 
some of which is in Māori hands, for oil and gas. Our genuine concern is that the 
unregulated use of hydraulic fracturing as an extraction technique gives no assurance that 
our water supplies and waterways will be safe from degradation and pollution. The issue of 
water ownership and its health, and our “partnership’ control of the resource is, we believe, 
invested in Section 9 of the SOE Act.  

Therefore Ngāti Kere, with our abiding interest in freshwater resource 
ownership and control, and as Hawke’s Bay citizens with an interest in our at 
risk waterways and subterranean water supplies, advocate strongly that the 
Government ensures the continuation of Section 9 provisions in law. 

 

Lastly, we have concerns over the Invitation for Bids process on oil field exploration. The 
proposed block 12EC2 lies directly out from our shoreline. The preamble to this submission 
outlined our many seafood gathering areas – this source of food is of huge traditional 
importance to any coast dwelling community. Whilst we do not have our eyes closed to 
potential economic development needs – we do have substantial worries about disturbance 
to our food sources and pollution of our beaches. This however, is not a Section 9 SOE Act 
issue.  
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The SOE Act Section 9 issue here is Māori ownership of oil as a resource and the 
compensation for loss of rights or the ability to profit from economic use of those resources 
and payment for future use of the proprietary interest in those resources. 

Therefore Ngāti Kere, with our as yet unsettled interest in oil ownership 
advocates strongly that the Government ensures the continuation of Section 9 
provisions in law. 

 

In finishing, we wish to offer some feedback and feedforward on this process.  Ngāti Kere 
has had considerable experience in the process of consultation over many generations, both 
as a hapu and as individuals in the worlds of business, education, health, local government 
and more.  Consultation is a process where one party holds the power.  Generally that party 
has already analysed the perceived problem at hand and has decided on the best course of 
action in its view.  It then presents this information to affected parties, asks for their 
response, and then in most cases proceeds as planned, perhaps with some cosmetic 
changes.  Often, inadequate time and information is given to affected parties to participate 
effectively.  Engagement on the other hand is a process where the parties come together as 
equals to solve a problem.  Engagement requires genuine commitment, real listening and 
time.  In my experience, engagement always produces a better result both in quality of 
decision and in the commitment of all parties to its implementation. Te Tiriti o Waitangi 
clearly requires the process of engagement between the Crown and Māori.  Even the 
Crown's Treaty principle of 'partnership' requires the process of engagement.  This is a 
consultation process.   

While we of Ngāti Kere sincerely hope that our submissions are considered seriously and 
that at the very least Section 9 is retained in any legislation governing the sale and operation 
of SOEs, we request respectfully and strongly that the Crown genuinely engages with Māori    
regarding sale of state assets. 

 

 

 

 

 


