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Certain information in this document has been withheld under one or more of the 
following sections of the Official Information Act, as applicable: 

[1] 9(2)(a) - to protect the privacy of natural persons, including deceased people 
 

[2] 9(2)(f)(iv) - to maintain the current constitutional conventions protecting the 
confidentiality of advice tendered by ministers and officials   

 
[3] 9(2)(g)(i) - to maintain the effective conduct of public affairs through the free and 

frank expression of opinions 
 

[4] 9(2)(h) - to maintain professional legal privilege 
 

[5] 9(2)(i) - to enable the Crown to carry out commercial activities without 
disadvantage or prejudice 

 
Where information has been withheld, a numbered reference to the applicable section 
of the Official Information Act has been made, as listed above. For example, a [3] 
appearing where information has been withheld in a release document refers to 
section9(2)(g)(i). 
 
In preparing this Information Release, the Treasury has considered the public interest 
considerations in section 9(1) of the Official Information Act. 
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20 January 2012 SE-1-3  

Treasury Report: MOM: Consultation with Maori - Potential Issues 
and Risks, and Draft Consultation Document 

Executive Summary 

 
This report: 

• alerts you to the main issues and risks that we think will arise during consultation with 
Māori, and 

• seeks your feedback on the attached first draft of the consultation document. 
 
We will report again on 25 or 26 January for your final sign-off, which we will need by Friday 
27 January, so that the document can go to the printer on Monday 30 January. 
 

      

                                                      
 

                                                                                     

                                                

                                                                                         
         

 

Issues 

The main issues likely to be raised by Maori during the consultation are the following: 
 

Issue Analysis Response 

Not carrying over s.9 of SOE 
Act (the Treaty of Waitangi 
provision) 

                               
                              
      

Retain an open mind. 

Maori representation on boards                                
                   

Suggest iwi engage with the 
boards of the MOM companies. 

Opportunities to participate in 
share floats 

Iwi participation will be useful 
provided it is on a non-
concessionary basis. 

Welcome iwi investment, but 
point out that shares are also 
available in aftermarket. 

Provide shares as part of Treaty 
settlements 

Crown has no obligation.  
Providing shares on a 
concessionary basis could 
threaten transparency and 
relativity of individual 
settlements. 

Indicate Crown could provide 
shares at market price 
prevailing at the time. 

Leverage over other 
government processes: water 
and RMA 

Water cannot be privatised.  
SOEs already obliged to act 
commercially. 

LAWF and the ILG are looking 
at water issues. 

The RMA is being further 
reviewed. 

 
 

[5]

[4]

[4]
[3]

[3]
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Consideration should be given to attaching an exposure draft of the legislation to the 
consultation document.  On balance we recommend against it. 
 
We also draw attention to the fact that no decisions have yet been made on company 
governance arrangements, and that TPK have advised targeted consultation with three iwi 
regarding proposed technical consequential amendments to Treaty settlement acts that 
relate to them. We think a letter to the relevant post-settlement iwi governance bodies will 
suffice. 
 
                                                                         we would like to 
discuss the merits of establishing a Māori technical advisory group on iwi participation. 

Recommended Action 

We recommend that you 
 
a note the issues and risks outlined in this report which may surface during the Māori 

consultation 
 

b provide us with feedback on the attached draft consultation document 
 
c note that we will provide a further report shortly seeking your final approval for the 

Maori consultation document 
 

d note that the consultation document must be finalised by Friday 27 January so it can 
be printed, and 
 

e agree that no exposure draft of the Bill should be attached to the consultation 
document; 

 
 Agree/disagree     Agree/disagree 
 Minister of Finance    Minister for State Owned Enterprises  
 
 
 
 
 
 
Chris White 
Manager, Commercial Transactions Group 
 
 
 
 
 
 
Hon Bill English       Hon Tony Ryall 
Minister of Finance      Minister for State Owned Enterprises 

[1]
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Treasury Report: MOM: Consultation with Maori - Potential Issues 
and Risks, and Draft Consultation Document 

Purpose of Report 

1. This report: 
 

• alerts you to the main issues and risks that we think will arise during consultation 
with Māori, and 

 

• seeks your feedback on the attached first draft of the consultation document. 
 
2. We will report again on 25 or 26 January for your final sign-off, which we will need by 

Friday 27 January, so that the document can go to the printer on Monday 30 January. 

Why are we Consulting 

                                                                                       
                                                       

 
4. Consultation will enable the Crown to understand Māori views before it takes final 

decisions. 
 
                                                                                      

                                                                                  
                                                             

Possible Legal Challenges to the MOM Process 

                                                     
 

                                                                              
                                                                           
                                                                                      
                                                                           
                                                                                 
                                                                            

 

                                                           
 

                                                                                      
                                                                         
                                                                               
                                                                            
     

 
                                                                                    

 
                                                                                 

                                                                                            
                                 

[4]

[4]

[4]

[5]
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Issues Likely to be Raised by Maori During Consultation Process 

9. We have gathered together views from Crown Law, OTS, TPK, DPMC and MfE, and the MOM companies, on the issues that are likely to arise 
during the consultation with Māori. This report focuses on overarching issues, which are summarised in the table below together with some 
analysis and possible Crown responses. Together with TPK, we will brief the lead Minister ahead of each hui on regional specific issues and 
risks. 

 

Issue Analysis Possible response(s) or risk mitigation 

s.9 of the SOE Act , which provides that “nothing 
in this Act shall permit the Crown to act in a 
manner that is inconsistent with the principles of 
the Treaty of Waitangi”.                       
                                           
                                                  
                                                    
                                                      

                           

We expect this to be the most heated issue during 
the consultation.  

The draft consultation document sets out an 
extensive discussion of this issue, which is based 
on our analysis set out separately in paragraph 10 
below this table (because it is too extensive to fit 
into the table). 

TPK has provided us with quite a detailed analysis 
of the historical significance of the provision and of 
the height of the hurdle set by the Legislation 
Advisory Committee’s guidelines for avoiding 
Treaty clauses in new legislation. This may give a 
sense of how some Māori may advance the 
argument. We can provide more detail if you wish. 

We retain an open mind on the treatment of s9 
and want to understand the impact of its potential 
removal on Māori rights and interests. 

Maori representation on boards of MOM 
companies.  At present the draft consultation 
document does not explicitly identify this issue, 
though it does sketch the likely governance 
arrangements for the MOM companies (note 
ministers have not actually taken policy decisions 
on this issue). 

Moving to the new governance model is likely to 
cause some iwi to perceive a loss of influence       
                                             
                     

This is because if the Crown is perceived to 
exercise inappropriate (i.e. non-commercial) 
influence over the companies in the area of board 
appointments, it will undermine markets’ 
confidence that similar influence won’t be applied 

Suggest iwi engage with the boards of the MOM 
companies, noting the benefits to the companies 
of the relationships and insights that suitably 
qualified iwi board members would bring to the 
company. Note that representation will hinge on 
putting forward candidates with appropriate skill 
sets. 

Point out the adverse consequence of undue 

[4]
[3]

[3]



              

MOM: Consultation with Maori - Potential Issues and Risks, and Draft Consultation Document Page 6 
 

              

Issue Analysis Possible response(s) or risk mitigation 

in other ways, notwithstanding whether the 
appointee is a strong candidate. 

Crown influence outlined in the analysis to the left. 

Opportunities to participate in the share float. This 
is only covered briefly in the consultation 
document as we think it is well beyond the scope 
of the requirement to consult. 

We envisage a range of possible points under this 
general heading will come up: 

• Queries about how iwi institutions can 
participate in the process. 

• Views that a percentage of shares should be 
reserved for iwi or that iwi should enjoy some 
other form of priority allocation. 

• Views that iwi should receive a discount on the 
share price. 

• At the extreme end of the spectrum, there may 
be arguments for a free allocation. 

Some iwi may argue that the Treaty principles of 
partnership and good faith may create an 
obligation to support iwi participation in the public 
offering of shares. 

Iwi investment will be important in achieving 
widespread New Zealand ownership. Iwi have 
indicated an intention to hold for the long term, 
which will support ongoing New Zealand 
representation on the share register in the 
aftermarket. 

                                                 
                                                    
                                                   
                                               
                                      

Iwi are unlikely to have the financial experience to 
participate as a price-maker alongside financial 
institutions. It may be better to think of them as a 
large aggregation of retail investors and hence as 
a price taker. 

We have not tested the robustness of arguments 
that the Crown must support iwi participation, and 
suggest we do so if the issue becomes material 
during consultation.  

The legislation has no bearing on allocation 
decisions. 

We will welcome iwi investment. We will prioritise 
New Zealanders, including iwi. 

Shares will be available in the aftermarket as well 
as at the float. No-one can accurately predict how 
the price will move. 

                                              
                                                  
                                                
                                                     
                                                   
                                                    
                                                
                                                  
                                            
                                          

                                               
                    

                                         
                                 
                                               
            

                                              
                                               
                                               

                                             
                                                  
                                              
                                             

[2] [5]

[1] [2] [3] [5]
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Issue Analysis Possible response(s) or risk mitigation 

                                                      
                                                  

Treaty settlement issues. This is covered briefly in 
the consultation document but is considered out of 
scope. 

Some iwi may express a desire for shares in 
settlement of Treaty claims. This could extend to 
payments under the relativity mechanism. 

Further, some iwi may seek shares at the issue 
price at a future date rather than at the market 
price. This is a proposal that TPK has already 
advanced to us. This is equivalent to a financial 
option. 

We do not think the Crown has any Treaty 
obligations in this regard. 

                                                   
                                            
This is not part of the current policy framework, 
which does not contemplate using SOE shares in 
settlement because it could threaten the 
transparency and relativity (over time) of individual 
settlements. 

                                                  
                                           
                                                       
                                                  
                                            
                                                     
                                          
                                                  
             

                                              
                                               
                                                      

                                                   
                                             
                                             
                                                      
                                                  
                                               
                                               
                                                      
                                                    
                                               

Indicate an openness to consider standing in the 
market to buy back shares at current market price 
and provide them in settlement. 

Indicate all other proposals are off the table 
because they represent a discount which will not 
be afforded to other New Zealanders. 

In relation to concerns about how companies 
operate their assets, note that iwi have influence 
over how those assets operate via their 
participation in RMA processes.  Iwi also have the 
opportunity to further develop relationships with 
the relevant company boards. 

 

[1] [2] [3] [5]

[2] [5]
[2] [5]

[3]
[2] [5]
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Issue Analysis Possible response(s) or risk mitigation 

                                                 
                                                   
                                                    
                                       
                                                
                                                     
                                                        
                                                     
                                                       
                                                 
          

Linkages to, and leverage over, other government 
policy issues and/or processes. The consultation 
document touches on water even though we 
consider it out of scope. 

You might encounter the following arguments, or 
variants thereof: 

• Privatising the hydro generators means you’re 
privatising water. 

• Once partly privately owned, the companies 
will be less accommodating of Māori interests 
than when they were Crown owned, meaning 
that other protections need to be strengthened, 
such as aspects of the RMA (for example 
participation) or the current process on water. 

These issues should be dealt with through their 
own policy processes. 

Water cannot be privatised because no-one owns 
it. What the companies have a right to is a time-
limited consent to use water. 

SOEs are already obliged to act commercially. 
Ministers do not influence SOEs operational 
decisions. Both of these conditions will also be 
true of MOMs.  

 

LAWF and the ILG are looking at water issues. 

The RMA is being further reviewed. 

[2] [5]
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Whether S.9 of the SOE Act Should Apply in Respect of MOM Companies 

10. The following sets out briefly the arguments, as we understand them, which seem to 
suggest that on balance it would be preferable for s.9 not to continue to apply.  It will be 
useful to receive input into this analysis from the submissions to the consultation 
document (this analysis is repeated in the attached draft consultation document) so it 
can be tested: 

 

• S.9 binds ministers not the SOEs.   

• S.9 was put into legislation before this obligation had been articulated by the 

Courts.  It has had a very large impact on legal thinking and on the relationship 

between Maori and the Crown.  Also, it was the catalyst for the litigation and 

negotiation that led to the inclusion in the SOE Act of the land resumption 

provisions of ss 27A-D.   

• For some time now Parliament has not included general Treaty clauses like s.9 in 

legislation. Instead, legislation has specified the manner in which the Crown must 

meet its Treaty duties and linked any reference to Treaty principles to the 

operative provisions of the legislation.   

• Ss 27A-D of the SOE Act are an example of this.  Māori interests in land will be 

protected by the continued application of these sections.   

• Māori interests in water are protected by the Resource Management Act and 

other legislation as discussed above.  Those mechanisms are likely to be much 

more effective than s.9 in the SOE Act.   

• Continued application of a provision like s.9 is unlikely to have any real effect, 

firstly because ss 27A-D of the SOE Act will continue to apply, and secondly 

because under the new legislation, Ministers will be constrained to act like 

commercially minded private sector shareholders only.  They essentially have 

three actions open to them: 

- sell up to 49% of shares (and buy shares back, though there is no intention 

to do so); 

- vote at shareholders’ meetings, principally in respect of appointment of 

directors, major transactions, changes to the constitution, issue of new 

shares and appointment of auditors;   

- participate in any calls for more capital. 

• The main action that could potentially come under the influence of a s.9-like 

provision is the initial allocation of shares.  It is possible that some will argue that 

the Crown should allocate some shares to Māori, or reserve some shares for use 

as Treaty settlement redress. 

• We are not convinced that the Treaty imposes obligations on the Crown in 

respect of the use of financial instruments (e.g. shares), whether for the purposes 

of settlement redress or otherwise.   

• We therefore suggest that a s.9-like provision would have little material effect.    

• It might be argued that it follows from this conclusion that a s.9-like provision 

would also cause little harm, at worst representing a belt and braces approach.  
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However, we note that Air New Zealand is not subject to a s.9-like provision.  

Market participants have argued that it would create uncertainty in the market 

and therefore could impair value.  The uncertainty may not arise from any real 

adverse consequence to investors of a s.9-like provision, but from the lack of 

understanding that many investors are likely to have.  A s.9-like provision could 

therefore impact on the share price and the revenue that the Crown receives from 

the sale of shares.  It is not possible to determine how big this impact would be. 

• Our overall conclusion at this stage is in favour of not including a s.9-like 

provision. 

Other Issues  

11. At our meeting with you earlier in the week, we briefly touched on the question of 
whether to release an exposure draft of the proposed legislation alongside the 
consultation document.  We see the pros and cons as follows: 

 
Pros: 
 

                                                                                    
                                                                                 
                                                                            
               

 
Cons: 
 

• It may not be seen as fair that Māori are consulted over the detail of the 
legislation ahead of the wider public and ahead of consideration by Parliament. 

• Including an exposure draft in the consultation document will put Parliamentary 
Counsel Office under pressure to complete it in very limited time, creating a risk 
that it will contain errors or omissions.  The exposure draft would need to be 
completed by Wednesday 25 January in order to seek your approval of it prior to 
it going to the printer together with the consultation document on the morning of 
Monday 30 January. 

• We also note that an accompanying report to this one discusses a number of 
policy issues that still need to be resolved before the draft Bill can be finalised.  A 
further accompanying report discusses the possible inclusion of provisions to 
accommodate a holding company for non-MOM SOEs, which could require 
Cabinet authorisation before it can be included in the draft Bill. 

• It could be argued that the consultation needs to be on the policy intent only, 
consistent with the approach taken to seek a mandate from the public, and that 
Maori are able to check later whether the draft Bill conforms with the description 
in the consultation document. 

 
On balance we conclude that the consultation document should not include an 
exposure draft.  

 
                                                                                        

                                                                                    
                                                                                      
                                                          

 

[3] [5]

[2]
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13. Te Puni Kokiri have suggested that the Government needs to conduct a targeted 
consultation with Tainui, Ngai Tahu and Ngati Turangitukua over the proposal to 
amend Treaty settlement acts that relate to them.  The proposed amendments merely 
change references to state enterprises to include MOM companies, in order to 
preserve existing property rights of both the companies and of the affected Maori. We 
think this can be achieved by writing to the relevant post-settlement iwi governance 
bodies outlining that the changes are both technical in nature and necessary to 
preserve existing property rights, and inviting any comment. 

 
14. While we have been in discussions with agencies over the relevant issues, the 

attached draft consultation document has not yet been reviewed by other agencies.  
We expect comments from OTS, Crown Law TPK, DPMC, MfE and perhaps MED 
before we report on a near final draft. 

 
15. The document is also yet to be edited by an experienced communications advisor. 
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