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Key to sections of the Official Information Act 1982 under which information has been 
withheld. 
 
Certain information in this document has been withheld under one or more of the 
following sections of the Official Information Act, as applicable: 

[1] 9(2)(a) - to protect the privacy of natural persons, including deceased people 
 

[2] 9(2)(f)(iv) - to maintain the current constitutional conventions protecting the 
confidentiality of advice tendered by ministers and officials   

 
[3] 9(2)(g)(i) - to maintain the effective conduct of public affairs through the free and 

frank expression of opinions 
 

[4] 9(2)(h) - to maintain professional legal privilege 
 

[5] 9(2)(i) - to enable the Crown to carry out commercial activities without 
disadvantage or prejudice 

 
Where information has been withheld, a numbered reference to the applicable section 
of the Official Information Act has been made, as listed above. For example, a [3] 
appearing where information has been withheld in a release document refers to 
section9(2)(g)(i). 
 
In preparing this Information Release, the Treasury has considered the public interest 
considerations in section 9(1) of the Official Information Act. 
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29 September 2011 SE-1-3 

Treasury Report: Mixed Ownership Model - Legislative Options 

Executive Summary 

 
This report provides advice on the legislation that will be required to implement an extension 
to the Mixed Ownership Model (MOM) if the government decides to proceed with a sale 
programme.  Our advice is based on the understanding that ministers wish to make the 
minimum legislative changes necessary,                                                  
                                             
 
We consider that legislation will be required to achieve the following: 
 

                                                                               
                                                                                        
                                                                                 
                                                                                        
            

• continued application of the provisions in the SOE Act relating to the transfer of land 
and assets by the Crown to the SOEs, and 

                                                                                            
                                                    

                                                                                   
 

                                                                                           
                                                                                     
                                                                                
                                                                                 
              

                                                                      
 
Consistent with ministers’ intention to make the minimum legislative changes necessary to 
implement an extension of the mixed ownership model, at this stage we consider that it is not 
necessary, by way of example, for the following provisions to continue to apply to the MOM 
companies once they are listed: 
 

• the ongoing application of s.9 of the SOE Act, which provides that nothing in the SOE 
Act permits the Crown to act in a manner that is inconsistent with the principles of the 
Treaty of Waitangi.  Such a provision could, however, be reconsidered prior to the 
passage of legislation, following consultation with Maori 
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Recommended Action 

We recommend that you: 
 
a note that we will draft a Cabinet paper on legislation to implement the mixed ownership 

model for your consideration on 5 or 6 December, with a view to submission to Cabinet 
for its meeting on 12 December, and 

 
b note that we are scheduled to discuss this report with you at a meeting at 3:30pm on 

Wednesday 5 October 2011. 
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Treasury Report: Mixed Ownership Model - Legislative Options 

Purpose of Report 

1. This report identifies the legislation that will be required to implement an extension to 
the Mixed Ownership Model (MOM).  It also identifies discretionary provisions that 
ministers may wish to consider.   
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Necessary Legislative Provisions 

11. The following are the three provisions which we believe are essential for implementing 
the Government’s MOM programme: 

 
                                                                       

                                                                             
                                                                                
                                                                                     
                               

b Provisions relating to land:  Sections 23 to 30 of the SOE Act set out the process 
for the transfer of assets and land by the Crown to SOEs.  Some of the land 
previously transferred to the SOEs is still in the process of being formalised, and 
the continued application of these provisions is required to assist with this 
process; and 
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Some Discretionary Provisions – Not Recommended 

13. Consideration needs to be given to a number of provisions in the SOE Act which could 
be made to continue to apply to MOM companies.                             
                                                                                   
                                                                                   
                                                                                     
                                                                                    
                                                                                        
                                              

 
14. We do not consider it necessary or desirable to legislate the items listed below, in the 

interests of keeping the legislation as brief as possible and ensuring the competitive 
neutrality of the MOM companies: 

 
a Treaty of Waitangi (s.9 of the SOE Act): This section states that “Nothing in this 

Act shall permit the Crown to act in a manner that is inconsistent with the 
principles of the Treaty of Waitangi.”   It does not impose obligations on the SOEs 
themselves.  We would expect that Maori will attach importance to the continued 
application of this provision given the significant contribution section 9 has made 
to Treaty of Waitangi jurisprudence.   

 
 If this section was retained, it would however be likely to create uncertainty for 

minority investors in the companies, which is likely to have an impact on the 
value of the offer of any shares.  Retention of such a provision is also 
inconsistent with the objective of making MOM companies as similar as possible 
to Air New Zealand and other listed companies.   

 
 The ongoing application of this section could, however, be reconsidered at a later 

date following consultation with Maori. 
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