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25 February 2010           IM-5-3-2 

 

Treasury Report: Overseas Investment Act Review - Options to Take 
Forward 

Purpose of Report 

1. This report outlines a package of options that focus on simplifying the overseas 
investment screening process, and seeks decisions on how to progress the review. 

Analysis 

A revised package 

2. We understand you are considering refocusing the Overseas Investment Act review on 
process improvements and simplifications to the screening process. 

 
3. To assist you with your thinking we have developed a package of changes to the Act, 

Regulations and its administration which would simplify the screening process.  This 
package would not significantly change the current policy intent of the screening 
regime, although some options would reduce the number of investments screened. 

 
4. The main components of the package are summarised below and outlined in more 

detail in Annex 1.  Annex 2 contains the improvements already made to the regime in 
the first stage of the review.   

 
Administrative improvements 

• Improved guidance and training.  The Overseas Investment Office (OIO) 
proposes to issue more guidance on how to interpret certain parts of the 
legislation.  This would make a small improvement to the clarity of the Act. 

 
• Fewer parks and reserves.  The OIO maintains a list of local parks and reserves 

where the adjoining land must be screened.  The OIO could amend this list to 
only include parks and reserves over 80 hectares to avoid screening investments 
in land that adjoin smaller reserves.  Agencies have previously indicated they 
would be comfortable with such a threshold when it was proposed in earlier 
stages of the review.  We recommend seeking Cabinet agreement to such a 
change as it could reduce applications by up to seven percent per year. 

 
Regulatory improvements 

• More exemptions.  New exemptions for portfolio investors and New Zealand-
linked investors could reduce applications by up to 5% per year.  Further work is 
required to assess the feasibility of the latter exemption in particular. 

 
• Redraft special land offer regulations. This change would simplify the special 

land survey and valuation process, and clarify that leasehold land and land that is 
partially overseas owned is not subject to the offer requirements.  The impact is a 
small improvement in investor certainty and the removal of some applications 
from the special land process. 
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Legislative improvements 

5. If you are prepared to make minor legislative change the following would be small but 
useful improvements to the screening regime: 

 
• Reduce the scope of sensitive land.  Increasing the area threshold for non-

urban land from 5 to 10 hectares and removing screening for land adjoining local 
parks and reserves over 80 hectares could reduce application numbers by 
around 10% per year.  While the change to parks and reserves could be 
achieved as outlined in the administrative improvements above, a legislative 
change would provide more certainty to investors about how these parks and 
reserves will be treated in future. 

 
• Drafting improvements.  Small changes to clarify certain parts of the legislation 

would improve certainty and understanding for investors.  Parts of the special 
land offer requirements could also be improved to create certainty for investors 
above what can be achieved with regulation. 

 
Our view 

6. We recommend progressing the full package of improvements, including legislative 
options.  If you consider the cost of legislative change outweighs the benefits we still 
see the administrative and regulatory changes as useful improvements to the 
screening regime.  In total the changes would mean a small improvement in clarity of 
the legislation and certain processes, and reduce applications by around 10% to 15% 
per year.1 

 
7. At the start of this review we thought the areas of the Act most needing improvement 

were: the test applied to investments in sensitive land; the special land offer 
requirement; and the strategic asset provision.   

 
8. This package would go some way to addressing the first two areas by reducing the 

number of applications subject to the land test, and by simplifying the special land 
process.  We see these as reasonable second-best options to altering the land test 
itself, and removing the offer back process, respectively.  The legislative improvements 
address these points to a greater degree than the regulatory changes. 

 
9. While the package makes useful changes, it does not address how ‘strategic assets’ 

are considered in the screening regime.  In our view, the ‘strategic asset’ provision and 
the related Auckland Airport decision have created considerable uncertainty in the 
current regime.  Without change to this aspect of the regime the uncertainty will remain.  
However, any such change would involve significant policy decisions. 

 
Timing 

10. We propose the following timelines: 
 

• Administrative changes.  The Overseas Investment Office will begin 
implementation immediately and progress changes over the next six months. 

 
• Regulatory and legislative changes.  We expect these proposals could be 

ready for Cabinet consideration in early May.  This will allow time to fully develop 
the new proposals, prepare a new paper and Regulatory Impact Statement and 
allow for departmental consultation. 

 

                                                 
1  The impact of each proposal on application numbers cannot be directly added together because 
some applications will be counted in more than one proposal. 
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Other issues 

11. In response to a request from the Minister for Land Information, Land Information New 
Zealand (LINZ) is considering whether the current fee structure can be adjusted to 
achieve a more equitable distribution of cost across investors.  An example under 
consideration is whether an hourly rate should be charged instead of the current fixed 
fee approach.  LINZ will report to Ministers separately on this issue. 

 
Consultation 

12. The OIO has been consulted on this report and agrees with its recommendations.  The 
above proposals reflect feedback from the Technical Reference Group for the review. 

Recommended Action 

We recommend that you: 
 
a indicate which of the following options you wish to progress for the Overseas 

Investment Act review: 
 

i. administrative improvements;  Yes/No 
 

ii. regulatory improvements;   Yes/No 
 

iii. legislative improvements   Yes/No 
 

b agree that the OIO should begin to implement administrative improvements as soon as 
possible and progress these over the next six months; 
 
Agree/disagree 
 

c direct Treasury to develop any regulatory and legislative improvements for Cabinet 
agreement; and 
 
Agree/disagree 

 
d refer a copy of this report to the Minister for Land Information. 
 
 Agree/disagree 
 
 
 
 
 
 
Colin Hall 
Manager - International 
for Secretary to the Treasury 
 
 
 
 
 
 
 
Hon Bill English 
Minister of Finance 
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ANNEX 1: DETAILS OF THE REVISED PACKAGE 

Proposal Work required to implement Impact 
Non-regulatory/administrative options 
OIO to issue more informal advice on interpretation 
of certain definitions in Act. 

• OIO to identify definitions/sections that commonly create confusion/uncertainty 
over next six months and publish advice on website. 

• Small improvement in investor certainty. 

OIO to consider whether informal guidance (above) 
can be developed into formal guidelines. 

• Test with Crown Law extent to which formal guidelines that require Ministerial 
approval can be issued and then develop and publish guidelines on website. 

• Small improvement in investor certainty relative to just issuing 
informal guidance. 

OIO to amend list of local parks and reserves to 
exclude parks under 80ha from the list. Land adjoining 
these parks would no longer be screened. 

• OIO to add area threshold.  Recommend seeking Cabinet agreement as fewer 
applications will be screened. 

• Up to 7% fewer applications per year. 

OIO administrative improvements. 
 

• Continued OIO effort to educate/up-skill lawyers on best practice and build 
relationships with key agencies (eg Walking Access Commission, DoC). 

• Improved understanding of Act will reduce application preparation 
and assessment times. 

Regulatory options 

Create new exemptions for portfolio investors. • Careful drafting required to ensure the exemptions cover the right investors. • Clarity for investors over whether these investments are screened. 
• Small drop in application numbers (5 per year maximum). 

Create new exemptions for NZ-linked investors. 
 

• Confirm criteria to be used for exemptions. 
• Some agencies previously opposed this exemption and further advice on whether 

the exemption is ultra vires is required. 

• Up to 5% fewer applications per year. 

Minor drafting improvements to existing exemptions. • Identify all exemptions where the drafting is unclear or unworkable. • Improved clarity for 2-4 existing exemptions. 

Redraft special land offer regulations • Develop a workable policy solution and well worded drafting that does not have 
unintended consequences. 

• Small improvements in certainty and clarity for investors. 
• Avoid delays from the current valuation/survey process. 
• Exclude leasehold land and partial ownership shares from offer 

requirements. 

Legislative options 

Increase non-urban land threshold from 5ha to 10ha. • Ready for policy decisions – was included in previous Cabinet papers. • Around 4% fewer applications per year. 

Remove screening for land adjoining local parks and 
reserves that are under 80ha. 

• Ready for policy decisions – was included in previous Cabinet papers. • Up to 7% fewer applications per year. 

Simplify the offer back process for special land 
(mainly riverbed). 

• Ready for policy decisions – was included in previous Cabinet papers.  Makes 
greater improvement than just the regulatory option above. 

• Improvements in certainty and clarity for investors. 
• Cost to prepare and assess special land applications reduced by 

up to 45%. 

Clarifying/technical amendments to the Act. • OIO to identify areas that need better clarity and improved drafting. • Small reduction in uncertainty created by current drafting. 
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ANNEX 2: CHANGES ALREADY MADE TO THE SCREENING PROCESS 

The following process improvements have already been implemented as part of the first 
stage of the Overseas Investment Act review: 
 

• Wider delegation to the Overseas Investment Office (OIO).  A new delegation 
letter from you and the Minister for Land Information to the OIO was issued in 
April 2009.  The impact of the letter was to reduce the number of applications 
considered by Ministers by around 40%, saving around 2 weeks of processing 
time for those applications. 

 
• New directive letter to the Overseas Investment Office.  A new letter from you 

to the OIO was issued in September 2009.  The letter outlines the government’s 
approach to overseas investment in sensitive assets.  The main practical impact 
of the letter was to clarify the criteria that are used to determine whether reserves 
and public parks should be included on the list kept by the OIO.  Investment in 
land adjoining these parks must be screened before it goes ahead. 

 
• More exemptions.  New regulations have been put in place to exempt a number 

of transactions of a minor, technical or temporary nature from screening. 
Examples include some underwriting transactions and sales within a group of 
companies with shared ownership. These transactions result in little or no change 
to the overseas ownership of sensitive assets. 

 
• Increased OIO resourcing.  The OIO has increased staff numbers over the past 

18 months in order to reduce application processing times.  Part of the recent fee 
increase agreed by Cabinet in July went towards the cost of the additional staff.  
Processing times have significantly reduced recently, with 79% of applications 
being processed within 50 working days in the last 6 months.  This compares to 
highs of over 100 days for some application types in the past. 


