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26 August 2010  

Treasury Report: Update on Post Acceleration Interest 

Executive Summary 

Treasury’s work on pre-positioning for any default by South Canterbury Finance is 
progressing quickly.  Treasury officials already hold certain authorities required to prepare for 
(and implement) such pre-positioning.  However, this work includes preparing for a deposit 
with NZDMO by the Trustee for SCF, which comprises borrowing by the Crown and requires 
your agreement under the Public Finance Act.  In addition, we seek your agreement to: 

- the appointment of senior Treasury officials as borrowing agents to agree to the detailed 
deposit terms and administer the deposit; and 

- a related indemnity to trustees and a delegation in this regard. 



                     

T2010/1606 : Update on Post Acceleration Interest Page 3 
 

                     

Recommended Action 

We recommend that you: 
 
a note that Treasury’s work on pre-positioning for any default by South Canterbury 

Finance is progressing quickly; 
 

b note that this work includes preparations for a secured loan to SCF’s receivers, 
increasing the scope of the guarantee through nomination, payment of the increased 
guaranteed amount to the Trustee, temporary deposit of this payment with NZDMO 
and a small initial investment in SCF; 
 

c note that Treasury officials hold existing authorities to grant the secured loan (subject 
to the relevant appropriation being established) and increase the scope of the 
guarantee, make the guarantee payment; 

 
d agree to a deposit with NZDMO by the Trustees Executors Limited of up to  

NZ$1.8 billion, which comprises borrowing by the Crown, under section 47 of the Public 
Finance Act on the basis that it appears to you to be necessary or expedient in the 
public interest; 

 
 Agree/disagree. 
 
e sign and date the enclosed Borrowing Agents’ Warrant in front of a witness, if you 

agree to the deposit in recommendation d; 
 
f agree to an indemnity from the Crown to trustees in relation to these transactions; 
 

Agree/disagree. 
 
g sign and date the enclosed delegation regarding such indemnities; and 
 
h forward this report to other Ministers as you consider appropriate. 
 
 
 
 
 
 
 
 
John Park 
Manager Guarantee Schemes 
for Secretary to the Treasury 
 
 
 
 
 
 
 
Hon Bill English 
Minister of Finance 
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Treasury Report: Update on Post Acceleration Interest 

Purpose of Report 

1. To update you on pre-positioning in relation to South Canterbury Finance Limited and 
seek authority in relation to a deposit facility as part of that pre-positioning. 

Background 

2. On 20 August 2010 (see T2010/1509), you agreed that the Treasury guarantees team 
should pre-position: 

(a) to remove prior charges; and 
 
(b) to prepare for a “full payout” option, 

 
so that if South Canterbury Finance defaults the Crown could, if desired, reduce its 
exposure to post acceleration interest. 

 
3. Work is progressing rapidly on this and the following is a brief outline of the 

transactions that would be required promptly following a default. 

- A secured loan of $160 million from the Crown to the Receiver of SCF, to enable 
payment of prior chargeholders (documented under a Facility Agreement, 
General Security Agreement and Deed of Priority).  We understand that you are 
currently seeking authority under imprest for such a loan; 

- Increasing the scope of the guarantee to cover the Trustee (Trustees Executors 
Limited) and creditors that are currently ineligible (documented through  
“Nominations” under the terms of the Guarantee Deeds), but excluding the Crown 
(see paragraph 4); 

- Payment to the Trustee of an amount sufficient to discharge the Crown’s full 
guarantee liability, thereby extinguishing SCF’s indebtedness to the Trustee and 
putting a stop on the accrual of post enforcement interest as a result  

- This payment to the Trustee will be immediately “deposited” by the Trustee with 
the New Zealand Debt Management Office (by way of a netting transaction) and 
drawn-down over a short period for payment to all stockholders and depositors 
under the Trust Deed (the payment is made under the Guarantee Deeds and the 
deposit is documented under “Deposit Terms”). 

- The Trustee requires an indemnity from the Crown in the Deposit Terms to 
protect the Trustee against claims by investors regarding the Trustee’s 
agreement to the payout and deposit.  In effect, the Trustee is concerned about 
investors claiming that the Trustee’s actions breach its obligations to the 
investors, as they will receive a lower return than they might otherwise have. 

4. In addition, the Crown has made a small investment in SCF (of $100) to ensure that the 
Trustee remains responsible to at least one investor (i.e. the Crown) once the Crown 
makes the guarantee payment to the Trustee. 
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Authority 

5. To ensure that these transactions can be entered into the following authorities are 
required or are already in place. 

6. Secured Loan:  Under section 65L of the Public Finance Act, you have authority as 
Minister of Finance to lend money to a person or organisation, if it appears to you to be 
necessary or expedient in the public interest.  In this instance, the savings made 
through the elimination of post acceleration interest indicate that the lending is 
necessary or expedient in the public interest.  Note that under section 65P such lending 
must be made from a capital expenditure appropriation.  

7. If an appropriation is established for the loan in Vote Finance, Non Departmental 
Expenditure, Capital Expenditure then under a delegation from you dated 19 November 
2009 the Secretary to the Treasury (and through sub-delegation, Treasury Deputy 
Chief Executives and Deputy Secretary Financial Operations) also hold authority to 
agree the terms of, advance and administer the loan (again if it appears to them to be 
necessary or expedient in the public interest). 

8. Increasing Scope of Guarantee:  In accordance with a delegation from the Minister of 
Finance dated 13 October 2008, the Secretary to the Treasury has authority to give 
guarantees as part of the management and administration of the Crown Deposit 
Guarantee Scheme, such guarantees being in such form as the Secretary determines.  
As a result, the Secretary to the Treasury could sign-off on the “Nomination” increasing 
the scope of the guarantee, but would need to consider the increase necessary or 
expedient in the public interest.  Again, the greater savings made through the 
elimination of post acceleration interest indicate the increase of guarantee scope is 
necessary or expedient in the public interest.    

9.  Payment to Trustee:  This payment could be made in accordance with the Guarantee 
Deeds and the delegation from you to the Secretary to the Treasury dated 18 March 
2009 regarding the Retail Guarantee Scheme and the permanent legislative authority 
regarding guarantee payments under section 65ZG of the Public Finance Act. 

10. Deposit Terms:  The deposit involves the Crown borrowing from the Trustee.  Under 
section 46 of the Public Finance Act, it is not lawful for the Crown to borrow money, 
except as expressly authorised by any Act.  In that regard, section 47 of the Public 
Finance Act authorises you, as Minister of Finance, to borrow money on behalf of the 
Crown if it appears to you to be necessary or expedient in the public interest.  As a 
result, your approval of such borrowing is required.  In relation to the public interest, 
potential short term disruption to the money markets as a result of such a significant 
injection of funds into the banking system at short notice, the related reduction in 
operational risk for the Crown and the risk of signalling commercially sensitive 
information by virtue of these kind of money flows indicate that such borrowing is 
necessary or expedient in the public interest.  

11. Although section 48 of the Public Finance Act provides that your power to borrow 
cannot be delegated, we recommend that you appoint senior Treasury officials as joint 
borrowing agents under section 50 of the Public Finance Act, to agree to the detailed 
Deposit Terms and administer the deposit.  To that end we attach a Warrant of 
Appointment of Borrowing Agents for your signature in front of a witness.  

12. Indemnity: Under section 65ZD of the Public Finance Act, you are authorised to give 
indemnities on behalf of the Crown if it appears to you to be necessary or expedient in 
the public interest to do so.  Without such an indemnity the Trustee would refuse to 
agree to the transactions required to reduce the Crown’s exposure to post-default 
interest.  Without the transactions, the Crown is exposed to significantly greater fiscal 
risk.  As a result, such an indemnity seems necessary or expedient in the public 



                     

T2010/1606 : Update on Post Acceleration Interest Page 6 
 

                     

interest.  Payments and expenses under such an indemnity are authorised by a 
permanent legislative authority under section 65ZG of the Public Finance Act. 

 Given practicalities and timeframes on this transaction it seems sensible for you to 
agree in principle to such an indemnity and delegate authority to the Secretary to the 
Treasury to finalise and agree the specific terms of the indemnity.  We enclose a 
delegation to this effect for your signature. 

If the contingent liability of the Crown under an indemnity given under section 65ZD 
exceeds $10 million, a statement regarding the indemnity must be published in the 
gazette and tabled in parliament.  It is difficult to estimate the contingent liability of this 
indemnity but, at this stage, we consider it to be less than $10 million. 

13. Investment:  The Secretary to the Treasury is authorised under section 65I of the 
Public Finance Act to invest Crown money in certain securities, including any securities 
approved by the Minister of Finance.  On 25 January 2005, the Minister of Finance 
delegated to the Secretary to the Treasury the authority to approve such securities (this 
authority has been sub-delegated to Treasury Deputy Chief Executives).  As a result, 
Treasury officials held delegated authority to make the small investment in SCF. 

14.                                                                                    
                                                                                         
                                                                                    
                                                                                          
                                                                    

 
 

[Withheld under s.9(2)(h)]
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