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 Office of the Minister of Finance 
 
 
 
 
 
 
Chair 
CABINET ECONOMIC GROWTH AND INFRASTRUCTURE COMMITTEE  
 
 
REGULATORY REVIEW PROGRAMME: REVIEWS OF MAJOR REGULATORY 
REGIMES FOR 2009 AND 2010 

Proposal 

1. Beginning a regulatory review programme is a key part of the Governments 
economic agenda and part of our first 100 day commitments.  The proposed 
programme focuses on reviews of regulation that have pervasive and significant impact 
on productivity and on the economy.   
 
2. We have already made progress on some elements as part of 100 day priorities 
(eg 90 day probationary period, 1st stage of RMA reforms).  The intention of this paper 
is to seek Cabinet’s agreement to further major regulatory review programme for the 
next two years.  
 
Executive Summary  

3. The regulatory review programme is a key part of Government’s broader 
economic agenda.  Improving the quality of New Zealand’s regulation has the potential 
to deliver big gains for the economy.  An effective regulatory environment is essential in 
ensuring that regulation does not unnecessarily inhibit businesses from innovating, 
investing, creating jobs and earning higher profits. 
 
4. Our Regulatory Reform Programme includes: 

 
• Setting regulatory review programme for 2009 and 2010 (covered in this paper); 
• Implementing immediate removal of inefficient and superfluous regulations  

(Cabinet paper coordinated by the Minister for Regulatory Reform); 
• Establishing a more systematic approach to undertaking future reviews (I 

propose to report back to you on this by December 2009); 
• Enhancing the regulatory quality management system by: 

i. Establishing the Regulatory Task Force to progress a Regulatory 
Responsibility Bill;  

ii. Exploring the concept of a NZ Productivity Commission; and 
iii. Exploring other options for improving the quality of new regulation, 

including enhancing the current Regulatory Impact Analysis regime. 
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5. The proposed regulatory review programme has been developed from an 
assessment of:  

 
• which regulations have the biggest impact on productivity and on the economy;  
• which are in most need of a review;  
• our election commitments; and 
• feedback received from the public.   
 
6. Table 1 outlines a proposed regulatory review programme that covers major 
reviews that are already underway, additional reviews proposed for 2009 and proposed 
candidates for review in 2010.  Annex 1 sets out more detail about proposed reviews. 
 

Table 1 Proposed regulatory review programme:  
Terms of reference 
completed, review is 
underway or in 
implementation stage 

Climate Change Response Act.  
Raw milk pricing regulations,  
Resource Management Act (RMA) (Phase 1),  

Proposed for a review 
in 2009 (terms of 
reference are yet to 
be agreed) 

Building Act,  
[Information deleted to maintain the current 

constitutional conventions protecting the 
confidentiality of advice tendered by ministers 
and officials] 

Election commitments on Employment Relations Act 
(ERA) amendments,  

Electricity institutional arrangements, 
Foreshore and Seabed Act,  
[Information deleted to maintain the current 

constitutional conventions protecting the 
confidentiality of advice tendered by ministers 
and officials] 

Holidays Act,  
Overseas Investment Act and Regulations,  
Resource Management Act (RMA) (Phase 2),  
Telecommunications Act,  
Weather Tight Homes Resolution Services Act,  

Proposed for a review 
in 2010 

Financial Market Regulation,  
Local government regulations. 
Occupational licensing,  

 
7. The success of these reviews and resulting reforms will depend on our 
collective drive to ensure that they are working to achieve an efficient and effective 
regulatory environment.  I suggest that you invite me and the Minister for Regulatory 
Reform to: 
• assess the terms of reference that relevant Ministers prepare for the proposed 

2009 reviews before the end of April 2009; and  
• report back to you periodically on the progress of these reviews. 

 
8. One of the major problems with New Zealand regulatory management system is 
that regulatory reforms currently tend to be done on an ad-hoc basis.  I propose 
directing Treasury officials to report back with the details of frameworks and 
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institutional arrangement for a more systematic approach to ex-post reviews by 
December 2009.  

 
Background 

9. Regulatory reform is a key part of the Government’s economic agenda.  We 
have already made progress on some elements as part of 100 day priorities (such as 
the 90 day probationary period and first phase of RMA reforms).  The intention of this 
paper is to seek Cabinet’s agreement to a further major regulatory review programme 
for the next two years.  

 
10. This paper proposes areas for major reviews, in which regulation: 

 
• is likely to have significant effects on productivity – through regulation’s impact 

on firms’ ability to innovate, and the impact it has on barriers to entry, 
competition and flexibility of resource use; 

• has pervasive effects across the economy;   
• is not viewed as good practice (eg. unnecessarily complex) and there is a 

considerable and ongoing level of stakeholder concern/complaint (including 
concerns with implementation); 

• is in a novel regime and/or where overseas evidence less applicable; and/or 
• has not been subject to recent substantive review. 
 
11. General principles of good regulation should then guide any work done in the 

regulatory area.  Regulation and its enforcement should:  
• be the minimum necessary to achieve its objectives, having assessed costs, 

benefits and risks;  
• be as generic and as simple as the sector allows;  
• use self-regulatory approaches where appropriate; 
• be appropriately durable, predictable and adaptable; 
• where appropriate accord with international best practice being mindful of our 

commitment to a single economic market with Australia; 
• minimise compliance costs imposed; and   
• aim to minimise adverse impacts on: 

i. innovation and investments; 
ii. competition;  
iii. individual responsibility (with appropriate risk balance); and  
iv. property rights. 

 
Analysis  

Problem definition  

12. New Zealand’s productivity performance has been very low by the international 
standards (22nd out of 30 OECD countries).  An effective regulatory environment is 
essential in ensuring that regulation does not inhibit businesses from innovating, 
investing, creating jobs and earning higher profits. 
 
13. For example, the Small Business Advisory Group (SBAG) highlighted the 
increasing burden of regulatory compliance, noting that between 2004 - 2006 alone 
there were 312 new Acts and 875 new central government regulations (although not all 



  

 4 

were business-related).  The cumulative cost of compliance places a disproportionately 
large burden on small businesses.1 
 
Process for selecting major regulation to form part of the regulatory review programme 
 
14. Beginning a regulatory review programme to identify and remove inefficient and 
superfluous regulation is part of our 100 day commitments.   During the election 
campaign we also committed to undertaking a number of regulatory reviews in 
particular sectors. 
 
15. MED coordinated a cross government review of regulatory quality in 2007-2008.  
The outcome of that review highlighted a number of key areas of concern including the 
RMA, HSNO, ERA, the Building Act and the Holidays Act. 
 
16. Additionally, the Minister for Regulatory Reform recently invited feedback from 
the public on the regulation of particular concern.  Areas of particular concern among 
respondents were the RMA and the Building Act. 
 
17. Finally, departments have been consulted on the proposed regulatory review 
programme and have taken account of the factors in paragraph 10 to assess which 
regulation should form part of the review process. 
 
Options for first set of reviews  
 
18. A number of reviews are already under way.  Table 2 outlines these reviews. 
  

Table 2 – Terms of reference completed, review is underway or in 
implementation stage 
Regulation 
and Portfolio 
Minister 

Review Focus 

Climate Change 
Response Act– 
Hon Smith 

The Government is undertaking a review of the Emissions Trading Scheme (ETS), with 
an objective of  amending  the Climate Change Response Act, which  establishes  the 
ETS, by  the  end of  September  2009.  Aligned with  this,  a  special  select  committee 
review of the ETS and related matters is underway.  The select committee is expected 
to report back by mid April 2009. 

Raw Milk 
Regulations –  
Hon Carter 

The Raw Milk Regulations require Fonterra to supply a specified amount of raw milk 
at  a  regulated  price  to  independent  processors. The  Regulations were  reviewed  in 
2007/08 and the previous government decided to: 
• Increase  the  quantity  of  raw  milk available under  the  Regulations  from  400 

million litres to 600 million litres; 
• Changed  the definition of  ‘winter milk’  to  ‘milk  supplied  in  June and  July only’; 

and 
• Agreed  to move away  from regulated prices and  towards an auction system  for 

raw milk from  the  2010/11  dairy  season.  (The  Regulations  were  amended  to 
include a quantity rationing system should a situation of excess demand for raw 
milk arise before the proposed auction system is in place.) 

The Government is considering the proposed auction. If it confirms this decision, the 
first auction would take place in November 2009. 

Resource 
Management Act 
‐ Hon Smith 

Phase 1 of the RMA Review focuses on measures to streamline and simplify processes 
under the Act. Cabinet will be considering a package of proposed changes on Monday 
2 February. Larger and more complex issues (such as water allocation, urban design, 
and infrastructure) will be considered in Phase 2 of the Review. 

                                                 
1 SBAG, Annual Report, 2006 
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19. As a result of the process outlined above, proposed reviews for 2009 and 2010 
are covered in Tables 3 and 4.  More detail on each review is in the Annex 1. 
 

Table 3 – proposed reviews for 2009 (noting that in some cases work on 
developing terms of reference has already started).  

 
Regulation 
and Portfolio 
Minister 

Review Focus Status 

Building Act 
2004‐ Hon 
Williamson 

Focus on reducing the costs, complexity and implementation of the 
building  consent  processes,  addressing  the  technical  capability  of 
building  practitioners  and reviewing  the  allocation  of  risk  and 
liability across the sector.  

Work is already 
underway. 

[Information deleted to maintain the current constitutional conventions protecting the confidentiality of 
advice tendered by ministers and officials]

Electricity 
institutional 
arrangements 
(roles of the 
Electricity 
Commission and 
the Commerce 
Commission) ‐ 
Hon Brownlee 

There  are  concerns  about  the  overlapping  roles  and  possible 
duplication  of  effort  between  the  Electricity  Commission,  the 
Commerce Commission and Transpower.   

A review is being 
established and will 
be coordinated with 
the review of the 
Commerce 
Commission. 

ERA amendments 
‐ Hon Wilkinson 

Reviews of provisions  in  the  ERA  relating  to union  access  to work 
places, workers’ rights to bargain collectively without belonging to a 
union, and the operations of the Employment Relations Authority.  

These issues were 
part of our election 
commitment. 

Foreshore and 
Seabed Act 2004 
Hon Finlayson 

In the National/Māori Party Relationship and Confidence and Supply 
agreement  the  parties  committed  to  initiate  a  review  of  the 
application  of  the  Foreshore  and  Seabed  Act  2004  to  ascertain 
whether  it adequately maintains and enhances mana whenua. The 
Attorney‐General and his colleagues are currently developing draft 
Terms of Reference for this review, due to be completed and agreed 
by Ministers by 28 February.   

Treaty of Waitangi 
Cabinet committee 
will consider a 
Cabinet paper 
outlining the 
proposed Terms of 
Reference on 
Wednesday 18 
February. 

Holidays Act 
2003 –  
Hon Wilkinson 

The review will identify potential improvements to the Act to make 
it easier for businesses and employees to understand and apply.   It 
will  include  reviewing  the  calculation  of  relevant  daily  pay  and 
allowing employees to trade in their fourth week of annual leave for 
cash.   Other  issues to  include  in the review will be  identified  in the 
development of the Terms of Reference.  

These issues were 
part of our election 
commitment.  The 
calculation of RDP has 
increased compliance 
costs for businesses.  

[Information deleted to maintain the current constitutional conventions protecting the confidentiality of 
advice tendered by ministers and officials] 



  

 6 

 
Overseas 
Investment Act 
and Regulations ‐ 
Hon English or 
Hon Worth 

Issues  with  the  implementation  and  design  of  the  overseas 
investment screening regime have resulted in a complex assessment 
process  and  significant  increases  in  the  time  taken  to  screen 
investment applications. These factors increase the cost of investing 
in New Zealand and may be turning away potential investors. 

Treasury  officials  are 
preparing  advice  on 
options  for  the  scope 
of this review. 

RMA (2nd phase) 
‐ Hon Smith 

A second tranche of work will look at longer‐term issues, including: 
• Infrastructure; 
• Fresh water; 
• Urban design; 
• Aquaculture; and 

• Structure  and  functions  of  the  Environmental  Protection 
Authority. 

Work has already 
begun on more 
detailed scoping for 
each of the 
workstreams.  Report 
back is proposed for 
March. 

Telecommunicati
ons Act–  
Hon Joyce 

Review  is  likely  to  focus  on  the  Telecommunications  Service 
Obligations  (TSO)  regulatory  framework,  the  Kiwi  Share 
requirements  for  the  ownership  and  corporate  governance  of 
Telecom, and the regulated services  framework  for recognising the 
application of government policy to the way prices are set. 

Aspects of the current 
policy  regime  will  be 
reviewed from 2009. 

Weather Tight 
Homes 
Resolution 
Services Act  – 
Hon Williamson 

Review of the current approach, including quantifying the size of the 
remaining weathertightness problem and linked to work planned on 
the allocation of risk and liability around building work.   The review 
will  consider  alternative  approaches  to  weathertightness  with 
greater emphasis on getting homes  fixed  i.e.  less on process more 
on outcomes and how the Govt might best facilitate this. 

 Work  has  already 
commenced  and  is 
due  for  completion 
later this year.  

 
Table 4 – proposed reviews for 2010 

 
Regulation 
and Portfolio 
Minister 

Why is it proposed for review? Timing 

Financial Market 
Regulation –  
Hon English 

International integration will be important, particularly the outcome 
of the G20 meeting  in April 2009 where financial regulation will be 
discussed. 

We propose waiting 
until 2010 before 
moving on a review, 
to allow clarity in 
global markets.   

Occupational 
licensing –  
Hon Power 

The aim  is  to ensure  that proposals  for occupational  licensing, and 
their  application  are  looked  at  in  a  more  systematic  way. 
Occupational licensing is potentially an important element in service 
sector productivity, through barriers to entry and compliance costs. 

2010 to ensure cross 
Government 
coordination of key 
issues 

Local 
Government  Act 
and regulations –  
Hon Hide 

The  aim  is  to  consider  the  consequential  implications  on  local 
authorities  of  other  regulatory  reforms  identified  in  the  tables 
above,  and  any  policy  gaps  that  may  arise  from  other  work 
programmes (see related paragraphs below). 

2010  as  the outcome 
of  other  reviews 
needs to be clear first  

 
20. Additionally, I expect that the upcoming omnibus infrastructure bill will include 
recommendations from reviews of the following: 
• Land Transport Management Act; 
• Public Works Act; and  
• Corrections Act. 

 
21. The Minister of Local Government is also developing proposals for general 
reform of the local government transparency and fiscal accountability system during 
2009.  One of the aims is to respond to concerns about the quality of local government 
fiscal management.  Another aim is to enhance ratepayer control over council activities 
and investments.  This will complement the reviews of the role of local government in 
administering the RMA and the Building Act. 
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22. The Minister of Local Government will be leading the response to the Royal 
Commission on Auckland Governance, which will report on 31 March 2009.  Any 
recommendations will need to be addressed in the government’s response, but are 
likely to complement other regulatory reviews (RMA, Building Act etc). 

 
Governance arrangements 
 
23. Governance arrangements are required for the regulatory review programme as 
a whole to maintain focus, momentum and consistency of direction. In some cases, a 
group of Ministers may need to be responsible for an issue which has cross-cutting 
aspects that impinge upon several portfolios. I recommend Treasury and MED be given 
an overall advisory role in managing the review programme. 
 
24. The Ministers of Finance and Regulatory Reform would have overall 
responsibility for the review programme (and the wider regulatory reform agenda). To 
allow us to exercise this responsibility, I propose that we approve the terms of 
reference for the reviews we want to start in 2009 by the end of April 2009 and report 
back periodically (eg quarterly) to Cabinet on progress on the regulatory reviews. 

 
Capacity, capability, and independence of relevant departments needs to be 
considered 

 
25. Overseas countries adopt different approaches to undertaking ex-post reviews. 
Larger reviews at the federal level in Australia are referred to an independent body (the 
Productivity Commission), whereas in Canada reviews are now undertaken by the 
departments responsible for the legislation with guidance from their Treasury. The UK 
government adopts a combination of these approaches. 
 
26. For some reviews, a taskforce, potentially including private sector 
representation, may be desirable to provide guidance, information and support on the 
issues being investigated.   
 
27. These governance issues need to be considered as part of the Terms of 
Reference for each of the proposed reviews taking into account the capacity of 
departments.  On an initial assessment I would suggest setting up: 

 
• A task force to conduct a review for (due to potentially controversial nature of 

the issues/likely heightened public interest): [Information deleted to maintain the 
current constitutional conventions protecting the confidentiality of advice 
tendered by ministers and officials] 

• Administering department having a lead with formal advisory group (for 
regulations with significant impact across sectors): RMA (phase 2), Holidays 
Act, Financial Market Regulations 

• Administering department having a lead without a formal advisory group: 
Building Act, Weather Tight Homes Resolution Services Act, Employment 
Relations Act, Electricity, Telecommunications, Occupational Regulations, and 
[Information deleted to maintain the current constitutional conventions 
protecting the confidentiality of advice tendered by ministers and officials]. 

 
28. Additionally, in some cases a ministerial steering group might be helpful for 
regulation that has significant impact on a number of different portfolios.  For example, 
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for example I would recommend considering this option for: RMA (phase 2), the 
Building Act, and the Weather Tight Homes Resolution Services Act. 
 
Next steps for regulatory reviews for 2009 reviews 
 
29. The portfolio Ministers for legislations outlined in Table 3 are invited to provide 
Terms of Reference to the Minister of Finance and Minister for Regulatory Reform by 
the end of April 2009.  In preparing Terms of Reference consideration should be given 
to the information provided in the Annex 2 on each regulation.  Treasury and MED 
should also be involved in this development stage. 
 
30. If Terms of Reference are already commissioned by relevant Ministers on the 
earlier timeframe, the only extra requirement of this Cabinet paper is to ensure that 
Minister for Regulatory Reform and I have seen the Terms of Reference and they cover 
required information. 
 
31. Reviews are expected to deliver a feasible set of options for reform and 
recommendations (where reform is recommended) that deliver beneficial outcome.   

 
More systematic reviews in the future 

32. Three regulatory reviews have already been identified for 2010 (Local 
Government Act, Financial Regulation and Occupational Regulation). I intend to report 
back to Cabinet by December 2009 confirming the regulatory review programme for 
2010. Pending Cabinet agreement, I would invite the portfolio Ministers for these 
legislations to provide terms of reference for the reviews to the Ministers of Finance 
and for Regulatory Reform by the end of December 2009.     
 
33. A systematic review process is needed to ensure that New Zealand’s 
legislations remain effective and relevant. This process will enable unnecessarily 
restrictive and/or costly regulations to be removed, allowing for higher productivity and 
innovation. This paper is the first step in setting up an on-going, systematic review 
process. 
 
34. For 2010, I believe there is scope to formalise a systematic approach to reviews 
of existing legislation with significant and pervasive economic impact. In addition to 
requirements covered in paragraph 10, such a systematic approach will include:  

 
• a process for proposing an annual programme of reviews mindful of other 

changes in regulation that are being imposed on business and other sectors; 
• a framework for determining the best way to approach each particular review 

identified – in terms of depth and breadth, analytical instruments, the nature of 
review agency etc. This last point would include the wider question of improving 
NZ’s productivity performance and consideration of the concept of a NZ 
Productivity Commission or some other form of independent permanent agency 
as per National and ACT confidence and supply agreement.   

• how to make best use of resources; and 
• ensuring a consistent approach to review of regulatory regimes across the 

economy. 
 

35. Building on existing trans-Tasman cooperation in the regulatory policy area, we 
would also want the more systematic review process (and the design of overall 
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regulatory quality management system) to make the appropriate linkages with 
Australia’s regulatory reform agenda and the Single Economic Market (SEM) agenda. 

 
36. I propose directing Treasury officials, in consultation with MED and the relevant 
lead departments, to report back with the details of frameworks and institutional 
arrangements of a more systematic approach to ex-post reviews of existing regulatory 
frameworks by December 2009.  
 
Consultation 

37. This paper was prepared by the Treasury. The Ministry of Economic 
Development and relevant departments whose reviews are proposed to form part of 
the agenda were consulted on the paper. The DPMC was informed of the contents of 
the paper.  

 
Financial Implication 

38. While this paper does not address the financial implications of setting up 
reviews, it is possible that some agencies will need to prioritise their spending to 
absorb the costs of reviews from within their baselines. 

 
Human Rights 

39. This paper has no human rights implications. 
 
Legislative Implications 

40. This paper has no immediate legislative implications.  However, reviews may 
recommend new legislation or changes to existing legislation.  These should be 
signalled in the Terms of Reference and fully explained as part of the options 
presented as a result of the review. 
 
Regulatory Impact Analysis 

41. A regulatory impact analysis is not required.  However, regulatory impact 
analysis will be required if, as a result of the review, changes to the existing legislation 
are recommended. 
 
Publicity 

42. Starting a regulatory review programme is part of our 100 day commitment.  
The Minister for Regulatory Reform and I intend to announce the beginning of 
regulatory review programme, with specifics around particular regulation being 
considered carefully to take into account likely sensitivities and expected public 
interest. 
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Recommendations 

43. I recommend that the committee: 
 

1. note that in June 2008 Cabinet directed the Treasury to report by 30 
June 2009 on progress on the first proposed regulatory review and on a 
proposed rolling programme of ex-post regulatory reviews [CBC Min(08) 
18/24]; 

 
2. rescind the June 2008 Cabinet direction on the report by 30 June 2009; 
 
3. note that this paper only considers ex-post reviews for major regulations 

defined as significant and pervasive; 
 
4. note that the Minister for Regulatory Reform is coordinating a separate 

paper - Regulatory Review Programme: Immediate Removal of 
Inefficient and Superfluous Regulations;  

 
5. note that the proposed regulatory review programme is based on the 

assessment of: regulations that are in most need of a review based on 
the likely impact on productivity, our election commitments, advice from 
officials and feedback received from the public; 

 
6. agree that the regulatory review programme for 2009 will include: 

a. the major reviews proposed in this paper (listed in Table 3); 
b. reviews that are already underway (listed in Table 2); and  
c. immediate reforms and reviews coordinated by the Minister for 

Regulatory Reform.  
 
For 2009 reviews: 
 
7. invite the Minister of Finance and the Minister for Regulatory Reform to 

report quarterly to this committee on the progress made on proposed 
major reforms for 2009, being: 
‐ Building Act,  
‐ [Information deleted to maintain the current constitutional 

conventions protecting the confidentiality of advice tendered by 
ministers and officials], 

‐ Election commitments on ERA amendments,  
‐ Electricity institutional arrangements,  
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‐ Holidays Act,  
‐ [Information deleted to maintain the current constitutional 

conventions protecting the confidentiality of advice tendered by 
ministers and officials], 

‐ Overseas Investment Act and Regulations,  
‐ RMA (Phase 2),  
‐ Foreshore and Seabed Act,  
‐ Telecommunication Act, and 
‐ Weather Tight Homes Resolution Services Act. 

 
8. direct lead departments, in consultation with Treasury and MED to 

establish an appropriate governance arrangement that should involve 
cross agency review/advisory groups to ensure an appropriate level of 
stakeholder consultation.  

 
9. invite lead Ministers to bring back Terms of Reference to me and the 

Minister for Regulatory Reform by the end of April 2009; 
 
10. agree that any costs associated with the reviews will need to be covered 

through baselines of relevant departments; 
 
11. agree to delegate authority to the responsible Ministers and to the 

Minister of Finance to make any fiscally neutral changes to 
appropriations required as a result of resourcing implications identified in 
the terms of reference before 15 April 2009 (to incorporate into the 
Budget process); 

 
Beyond 2009: 

 
12. invite responsible Ministers for the financial market review (Minister of 

Finance), occupational licensing (Minister of Commerce) and local 
government (Minister for Local Government) to bring back Terms of 
Reference to the Minister of Finance and the Minister for Regulatory 
Reform by the end of December 2009;  

 
13. note that the Minister of Finance, in consultation with Minister for 

Regulatory Reform, intends to report back to Cabinet by December 2009 
confirming regulatory review programme for 2010; and 

 
14. direct Treasury officials, in consultation with Ministry of Economic 

Development and the relevant lead departments, to report back with the 
details of a more systematic approach to ex-post reviews of existing 
regulatory frameworks by December 2009. 

 
 
 
 
 
 
 
 
Hon Bill English 
Minister of Finance 
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Date signed: 
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ANNEX 1  

REVIEWS PROPOSED FOR 2009 

RMA (PHASE 2) 

Issues for Investigation 

Phase One of the RMA reforms, which is now complete, focussed on improvements to 
streamline and simplify processes under the Act. The reforms commenced in 
December 2008 with the establishment of a Technical Advisory Group (TAG) to provide 
an independent stream of advice to the Government. The TAG, officials and Ministers 
have met intensively since mid-December and have developed a significant package of 
amendments, which are now being finalised into a Bill to go before Parliament mid-
February. 
 
The second phase of the reforms will cover more complex resource management 
issues where wider consultation and a slower process are required. 
 
Options available 

The Minister for the Environment is proposing to establish a minimum of five main 
workstreams in Phase Two of the reforms, which will have a mixture of regulatory and 
non-regulatory elements: 
 

1. Infrastructure 

This workstream will examine how to improve infrastructure provision by providing 
more generous compensation for landowners in the Public Works Act, and a 
streamlined and better-integrated process. 

 
2. Fresh Water 

A better system for management of fresh water will be considered – particularly 
alternative approaches to water allocation that would allow for fairer and more 
efficient fresh water management.  
 

3. Urban design  

The intent is to explore new approaches to city development, and encourage more 
collaboration between planners and developers.  

 
4. Aquaculture  

Barriers to sustainable and cost effective aquaculture planning and development 
are currently being considered. 
 

5. Environmental Protection Authority  

Phase One of the RMA Review established an Environmental Protection Authority, 
but further work is needed in Phase Two to further develop its structure and 
functions. 
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Likely benefits 

Further reform in the resource management area could have significant economic 
benefits, due to the importance of the efficient use of natural resources for New 
Zealand’s economy. 
 
Format for review 

Work has now begun on more detailed scoping for each of the workstreams, with 
officials proposing to report back to Cabinet at the end of March with detailed terms of 
references and timelines. Some of the workstreams (such as water management) have 
already been commenced, and more detailed work programmes will be able to be set 
out in March.  
 
Resourcing and sequencing issues 

The proposed work programme is broad and ambitious. Careful thought will need to be 
given to the timing and sequencing of each of the proposed workstreams, and these 
issues will be considered in the March paper.   
 
The establishment of the EPA will have major financial and organisational implications 
for the Ministry for the Environment. 
 
Comment 

The Minister for the Environment notes that RMA Phase II reforms, including processes 
for reporting to Cabinet, are already well advanced and, given the importance of RMA 
reforms, the Minister does not wish to see progress delayed.  The Minister would 
support a regulatory reform process that allowed the RMA Phase II reforms to progress 
as agreed, and allow for Ministers of Finance and Regulatory Reform to receive 
progress updates. 
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[Information deleted to maintain the current constitutional conventions protecting the 
confidentiality of advice tendered by ministers and officials].
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OVERSEAS INVESTMENT ACT 2005 

Issues for investigation 

The Act provides for the screening of foreign investment in significant business assets, 
sensitive land and fishing quota.  Inward foreign investment is an important driver of 
productivity and the range of policy tools we use needs to ensure New Zealand is an 
attractive place to invest.  While our overseas investment screening regime is not the 
most important factor for attracting foreign investment, we think there are significant 
improvements that can be made.  
 
The Act and investment applications have become more complex since 2005.  The 
assessment process has become more complicated and there have been significant 
increases in the time taken to screen applications.  These factors increase the cost of 
investing in New Zealand and may turn away potential investors.  
 
Options Available  

A review could either aim to make incremental improvements to the current regime or 
fundamentally review the principles and approach of investment screening. To achieve 
a significant result Treasury recommends a fundamental review. It should address the 
underlying principles of the Act to examine the balance between ensuring New Zealand 
is attractive to foreign investors and screening certain investments that are considered 
to be sensitive.  The review should also address the recommendations made by the 
Regulations Review Committee in their report Complaint Regarding the Overseas 
Investment Regulations 2008. 
 
Issues that contribute to the Act’s effects, and could benefit from a review include: 

1. The underlying purpose of the Act – that it is a privilege to for overseas persons 
to own sensitive New Zealand assets. 

2. Whether the Act is correctly targeting concerns about foreign investment and 
whether these concerns are valid. 

3. The types of investments that should be screened 
4. Whether other legislation already provides the protections that the Act aims to 

offer (for example in relation to walking access). 
5. Where the burden of proof should lie - should investors be required to prove 

that their investment will benefit New Zealand, or should New Zealand prove 
that the investment will create harm. 

6. Implementation of the Act – how can the screening process be simplified to 
ensure investments are not delayed due to the screening process. 

 
Likely benefits 

A comprehensive review would aim to create a streamlined investment screening 
regime that minimises costs for foreign investors while still addressing New Zealand 
concerns about foreign investment.  The likely benefit of a review is hard to quantify but 
reducing impediments to foreign investment will result in a number of benefits 
including: 

• overcoming a lack of domestic savings and accessing additional capital.  
• improving competition – foreign entry may incentivise domestic firms to become 

more efficient in order to remain competitive 
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• skill acquisition – foreign investments can result in exposure to new production 
techniques and other skills that may not otherwise not be transferred to New 
Zealand. 

 
Format for review 

The Ministers of Finance and Land Information will determine the size and scope of this 
review.  A fundamental review will require legislative change and therefore input from a 
number of government agencies, businesses and other interested groups. 
 
Resourcing and sequencing issues 

Treasury recommends that this review is progressed in 2009 to ensure that the issues 
with the current screening regime are addressed as soon as possible. 
 
Resourcing will depend on the type and extent of review decided upon.  
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BUILDING ACT 2004 

The Building Act 2004 is performance based regulation. The issues identified with the 
Act centre on its implementation at a local government/consent authority level, the 
costs and complexity associated with the building consent processes, consumer 
confidence in the technical capability of practitioners and the allocation of risk and 
liability between the parties. 
 
Issues for investigation 

The Department of Building and Housing has identified the following key issues for 
investigation as part of a review of the Building Act 2004: 

• Cost and timeliness of building consent processing 
• Unpredictability of timeframes for consent approval 
• Inconsistency of decision making by councils 
• Ensuring that key processes of the building control system deliver value for 

money 
• Reduce complexity and cost of licensing of building practitioners 
• Allocation of risk and liability within the sector is leading to excessively risk 

averse behaviour by territorial authorities resulting in delays and additional 
costs 

Options available 

a) Streamline the building design and consenting process to drive out unnecessary 
costs, improve efficiency and effectiveness. 
• Develop compliance documents for simple starter homes and medium density 

housing - reduce the design costs and improve consistency of decision making. 
• Online consenting and shared product databases - reduce time and cost 

application lodgement for applicants and councils, improving standardisation, 
consistency, and management of applications by councils. 

• Establish regional consent processing units - improve the speed, quality and 
consistency of decision making on building consent applications. 

• Extend the list of building work that does not require a building consent and 
improve the process for making minor variations to consents - reduce time and 
costs associated with undertaking low-risk building activity and altering 
consented work. 

• Approval of housing designs for multiple use, nationwide - central approval for 
designs of houses to be replicated on a substantial scale to assist achievement 
of economics of scale for volume builders. 

• Remove compulsory project information memorandum - reduce unnecessary 
costs for building consent applicants associated with Project Information 
Memoranda. 
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b) Improve the building consent authority accreditation scheme. 
• Independently review phase 1 of the building consent authority accreditation 

process to identify improvements that can inform the proposed phase 2 of the 
accreditation process. 

• Re-assess whether the standards and timing of phases 2 and 3 of the building 
consent authority accreditation remain appropriate. 

c) Streamline the licensed building practitioner scheme. 
• greater recognition of trade qualifications 
• simplifying the building categories 
• effective transition to a qualifications-based scheme by 2015. 

d) Develop options for better managing risk in the construction process and 
increasing consumer involvement. 
• Assess appropriate allocation of risk between territorial authorities, developers 

and building owners/consumers 

Likely benefits 

Building consent authorities’ internal business processes support and deliver an 
effective consenting process that is timely, delivers quality buildings (consistent with 
the Building Code) and meet the statutory 20 working day timeframe for building 
consents.  This will reduce concerns expressed by consumers, designers, developers 
and builders about unnecessary costs, delays and inconsistencies in the application of 
regulatory requirements. 
 
A relevant straightforward licensing scheme is achieved that promotes, recognises and 
supports professional skills and behaviour; defines appropriate professional 
accountabilities; rebuilds consumer confidence. 
 
Appropriate distribution of liability and risk (that encourages appropriate behaviour by 
all parties) and improved mechanisms by which consumers can recognise and address 
risks and make better informed decisions. 
 
Format for review 

The Building Act 2004 informs a technical regulatory system with influence over a large 
sector of the economy, building and construction, and so any review should be led by 
the administering agency, the Department of Building and Housing.  The Department 
have signalled that they have extensive consultative contact with the construction 
industry and will consult with a wide range of industry groups and the local authorities, 
who are the regulators.  The Department would also be the best to advise on the need 
for a reference or steering group to provide governance over the review. 
 
The issues with the regulation are not necessarily caused by the legislation as enacted 
but in its interpretation and implementation. The format for the review should include 
the scope to empower the Department of Building and Housing to determine the extent 
to which the Act is implemented as intended, how innovation and standardisation are 
accommodated into the processes and ensure that risk based decision making is 
occurring at the appropriate levels. 
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Resourcing/sequencing issues 

The review of the Act may have interactions with the associated reviews of the 
Resource Management Act (2nd phase), the local government regulations and 
occupational regulations. 
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HOLIDAYS ACT 2003 

Establishing a working group to review the Holidays Act 2003 (the Act) was one of the 
Government’s pre-election commitments. This includes setting up a working group to 
review the Act with a particular focus on the issue of relevant daily pay and allowing 
employees to trade in the fourth week of annual leave for cash.  
 
An evaluation of how the Act was implemented was carried out in 2005, and a review 
of whether or not the Act has achieved its policy objectives is scheduled for 2008/09. 
 
Issues for investigation 

Applying the Act has been identified as one of the top five compliance costs facing New 
Zealand business according to the Business New Zealand – KPMG Compliance Cost 
Survey October 2008.  
 
Since the Act has come into force, the most significant issue for businesses has 
consistently been the calculation of relevant daily pay (RDP), which is used for the 
purposes of calculating payment for a public holiday, alternative holiday, sick leave or 
bereavement leave.  As this can result in a different calculation for each employee for 
each day of leave, depending on their individual employment agreements, some 
businesses were experiencing increased compliance and actual costs in the calculation 
of RDP. 
 
The 2005 evaluation of how the Act was implemented, found that some employers and 
employees had experienced difficulties in applying the Act, particularly in 24-hours-day, 
7-days-a-week businesses.  
 
The Department of Labour, in consultation with the social partners, are currently 
identifying other issues that may be included in the review.  These will be discussed 
with the Minister of Labour as part of the development of the Terms of Reference.  

The working group may identify additional issues for consideration.  
 
Options available 

The Minister of Labour will seek Cabinet approval on the Terms of Reference and 
process for the review.  
 
Likely benefits 

The primary benefit from this review is agreed recommendations by businesses and 
unions, which lead to an amended Holidays Act that reduces compliance costs while 
maintaining fairness for employees. This is likely to have a positive impact on 
businesses, particularly those operating 24-hours-day, 7-days-a-week.  
 
However, the direct impact on innovation and investment is likely to be low.  
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Format for review 

A working group of employer and employee representatives will be established.  By the 
end of March 2009, the Minister of Labour will recommend to Cabinet the options 
around the format, process and scope of the working group. Treasury and MED’s 
contribution would primarily occur in the setting up of this programme of work and in 
contributing to the advice provided to Ministers of its outcome.  
 
Resourcing/sequencing issues 

It is very likely that the review of the Holidays Act will result in policy proposals that 
require legislative amendments. At this stage it is anticipated that a working group to 
review the Act will be set up by April 2009 with an anticipated report back to Cabinet in 
the fourth quarter of 2009.  It is important for the working group to focus on the specific 
issues to be investigated, to be able to complete the review within these timeframes.  
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WEATHERTIGHT HOMES RESOLUTION SERVICE ACT 2006 

The Weathertight Homes Resolution Services Act 2006 is administered by the 
Department of Building and Housing. Under the Act the Department provides services 
to: 

• assess homes for weathertightness failure and consequential damage 
• assist homeowners through a dispute resolution process and encourage them 

to repair their homes as early as possible 
• facilitate the settlement of claims against parties who are liable for the 

weathertightness failure, through mediation and information provision. 
 
The Act also establishes the Weathertight Tribunal, administered by the Ministry of 
Justice.  The Tribunal carries out adjudication of claims that are not able to be settled 
by negotiation or mediation between the parties. Following assessment, the Chief 
Executive of the Department decides whether the claim is eligible to proceed to the 
resolution stage with the Tribunal.  Homeowners are encouraged to carry out repairs 
before proceeding to resolution which ensures the full extent of the damage is known 
and quantifies the actual cost of repairs. 
 
The issues identified with the Act are that, despite the resolution system operating 
efficiently, it has not necessarily resulted in leaky homes being repaired.  The format for 
the review should include the scope to empower the Department of Building and 
Housing to establish the true extent of the weathertightness problems.  The review of 
the Act is part of a wider review that considers, among a range of approaches, whether 
the Act is delivering the outcomes the Government intends. 
 
Issues for investigation 

The Department of Building and Housing has identified the following key issues for 
investigation in a review of approaches to deal with leaky homes: 

• Quantify the exact size and cost of weathertightness failure 
• Consideration of alternative approaches to those in the Weathertight Homes 

Resolution Services Act 2006 

Options available 

Review of the current approach to resolving weathertightness issues, including 
quantifying the extent of the remaining weathertightness problem, and linking the 
review to planned work on the allocation of risk and liability for building work.   The 
review will consider alternative approaches to weathertightness with greater emphasis 
on getting homes fixed, i.e. less on process more on outcomes, and how the Govt 
might best facilitate this. 
 
The review will involve: 

• consultation with central and local government stakeholders and the building 
sector and consumers 

• an updated estimate of the size and cost of weathertightness problems, 
researched by an authoritative and independent source, in light of the better 
information now held by the Department  

• projected scenarios of current and future liability  
• alternative approaches, which could possibly include: 
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o all or any parts of a proposal submitted by local government for an 
alternative process to the current Act 

o a review of the Act 
o assistance for homeowners to access finance for repairs. 

 
Likely benefits 

• An increased focus on repairs of leaky homes. 
• Potential alternative pathways for resolution. 
• Additional assistance for homeowners, including better use of resources to 

achieve repair of homes. 

Format for review 

Weathertightness problems have an impact on a large sector of the economy: building 
and construction. Any review should be led by the agency currently administering the 
relevant legislation, the Department of Building and Housing.  The Department have 
signalled that there should be extensive consultative contact with the relevant 
stakeholders with regard to any review and potential reform and amendments to the 
Act will require consultation with a wide range of industry groups and local authorities.  
The Department would also be the best to advise on the need for a reference or 
steering group to provide governance over the review. 
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EMPLOYMENT RELATIONS ACT (ERA)  

The National Party’s recent pre-election manifesto included two commitments that 
relate to union activity that would require amendments to the Employment Relations 
Act 2000 (“the Act”).  The first matter concerns union access (“continue to provide for 
union access to workplaces with the employers’ consent, which cannot be 
unreasonably be withheld”).  The second being around collective bargaining (“restore 
workers’ rights to bargain collectively without having to belong to a union”).   
 
An additional commitment relates to the operation of the Employment Relations 
Authority and would require an amendment to the Act.  The change sought is to 
“require the Employment Relations Authority to act judicially in accordance with the 
principles of natural justice including the right to be heard and the right to cross 
examine before an impartial referee.” 
 
Issues for investigation 

The current employment relations framework was designed (among other things) to 
strike a balance between the interests of employers and employees.  
The National-led government’s policy position with respect to employment law is that 
the law should treat all parties to employment agreements fairly, including by providing 
protections for both employers and employees.  At the same time, the Government is 
seeking to ensure that the employment relations framework becomes more flexible, 
promotes job opportunities for disadvantaged job seekers and allows businesses to 
grow.    
 
The proposed amendments are intended to increase the level of fairness to employers 
with respect to access and dispute resolution processes, and to restore formerly-held 
rights of workers in relation to collective bargaining and freedom of association. 
In pursuing government’s objectives of ensuring fairness to (and protections for) both 
parties, increased flexibility, allowing businesses to grow, and its higher-level goal of 
improving  workplace productivity, additional issues for investigation may be identified 
in due course by the Minister of Labour, her officials, or may arise from the 
Employment Summit to be held on 27 February.  Such matters might include: 

• the operation of personal grievances in the private sector (particularly for SMEs) 

• the process of wage bargaining in the public sector  

Likely benefits 

Requiring employer consent to union access to a workplace improves the level of 
fairness to employers.  It is fair that employers know who is on their premises and for 
what purpose.   Because this consent may not be unreasonably withheld, workers’ 
rights to freedom of association and representation are not unduly inhibited.  Knowing 
that the employer has consented to the union presence may encourage some 
(otherwise reticent) workers to engage with a union official. 
Requiring the Employment Relations Authority to act in accordance with the principles 
of natural justice will increase the level of fairness to (and protections for) employers in 
the formal dispute resolution process.  This may remedy current negative perceptions 
expressed by some employers and employer organisations about the benefits of 
engaging in this process. 
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Enabling workers to bargain collectively without needing to belong to a union promotes 
the right of workers to freedom of association, retains the ability of workers to bargain 
collectively, and may promote collective bargaining in sectors and occupations where 
union density is low. 
 
Other issues may be investigated with a view to determining whether productivity gains 
could be facilitated by amending the Act (either by changes to existing provisions, or by 
adding new ones).   
 
Options and format for review 

The policy development work would be undertaken by the Department of Labour in 
consultation with relevant government agencies.   
The Minister of Labour has indicated that she would like to introduce to the House 
changes relating to union access and collective bargaining by June 2009. 
A process needs to be established whereby the Minister and Cabinet are advised of 
any additional issues relating to the Act that may be investigated, and to direct officials 
accordingly.   
 
A decision needs to be made as to whether Ministers would prefer changes to the Act 
to occur as part of a single process, or whether the manifesto commitments and any 
other matters are addressed in two stages.  The timeframe agreed upon would need to 
allow sufficient time for all matters to be given proper consideration.  
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ELECTRICITY INSTITUTIONAL ARRANGEMENTS 

Issues for investigation 

The Government is concerned about overlapping roles and the potential for duplication 
of effort between the Electricity Commission (“EC”), the Commerce Commission (“CC”) 
and Transpower.  It is also concerned at the wide range of functions currently required 
of the EC and is interested in assessing whether the performance of these functions 
could be improved by streamlining processes or by eliminating duplication between 
organisations. 
 
At present, transmission regulation is split between the investment oversight processes 
of the EC and the price control activities of the CC.  While this implies distinct and 
separate areas of responsibility, in practice overlaps can occur as different 
organisations interpret and implement their various roles. The Government proposes to 
review the form and function by which transmission regulation is undertaken. 
 
The major functions of the Electricity Commission are the governance and operation of 
the electricity market. These functions have broad scope and involve: 

• Development of electricity market rules 
• Operational management of the market through subcontracting to service 

providers (e.g. system operator, wholesale market administration) 
• Surveillance and enforcement of compliance (via the Rulings Panel) with 

market rules 
• Operation of the Government’s reserve energy policy (including operation of 

Whirinaki) 
• Promoting energy efficiency in the electricity sector. 

 
The review will consider the ongoing need for, and best location for, these functions.  
 
Options Available  

It is anticipated that the review can be undertaken by a small team of officials from the 
Ministry of Economic Development, Treasury and the State Services Commission, with 
expert advice from consultants as required.  An initial discussion paper would be 
prepared for public consultation and submissions, with final recommendations then 
prepared for Cabinet approval, followed by any resulting legislative amendments.    
 
Likely benefits 

Potential benefits from the review include better quality regulatory decisions, faster 
regulatory approvals processes, reduced costs and uncertainty for companies 
undertaking investment, reduced compliance costs for regulated businesses, and 
reduced levies for electricity levy payers. 
 
Sequencing issues 

An announcement from the CC relating to its investigation into competition aspects of 
the electricity generation market is due shortly.  The Minister of Energy will not finalise 
the terms of reference for this review until any implications of the CC’s investigation are 
known. 
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TELECOMMUNICATIONS ACT 

Aspects of the current telecommunications policy regime implemented through the 
Telecommunications Act 2001 would be reviewed from 2009. 
 
Purpose and Scope 

The purpose of the review is to identify how improvements could be made to select 
areas of the telecommunications regulatory regime to promote greater efficiency and 
market competition.  

The review would focus on the following key issues with a separate investigation or 
study by officials for each: 
 

• Changing or abandoning elements of the Telecommunications Service 
Obligations (TSO) regulatory framework; (Commence 2009 - MED Lead) ;   

 
• Whether to retain the Kiwi Share requirements for the ownership and corporate 

governance of Telecom; (Commence 2009 - Treasury Lead) ;    
  

• The application of "network operator" status for service providers to gain access 
to land for the placement of telecommunications facilities. (Commence 2009 - 
MED Lead); and  

  
• Changing the regulated services framework for recognising the application of   

government policy to the way prices are set. (Commence 2010 - MED Lead) .   
  
  
Likely Benefits 
  
TSO: The TSO framework makes available telecommunications services for which 
subsidy costs are recovered through levies on the telecommunications industry. 
Potential improvements to the TSO framework which address contentious issues for 
the industry were identified in the TSO review by the previous government. Further 
benefits could be identified by a wider review that considers abolishing the TSO 
framework to eliminate costs for the telecommunications industry and increase 
competition. 
 
Kiwi Share: The historical Kiwi Share requirements for ownership written into 
Telecom’s company constitution makes acquiring a major Telecom shareholding more 
difficult than acquiring a shareholding in a New Zealand public company generally. 
Scrapping the Kiwi Share requirements would potentially open up opportunities for 
capital injection into Telecom from foreign shareholders.      
  
Network Operator Status: The network operator provisions of the Telecommunications 
Act would be investigated to ensure they reconcile with planned changes of  the RMA 
and introduction of utilities access arrangements though the Infrastructure Bill. In 
particular, attention would be given to equal treatment of infrastructure irrespective of 
whether the facilities deliver mobile and/or fixed telecommunications services. 
  
Pricing for Regulated Services: The requirements in the Telecommunications Act for 
regulated services could be improved to make the link between government policy and 
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price setting much stronger and more transparent. The institutional demarcation in 
responsibilities for telecommunications policy development and the respective role of 
the Commerce Commission would be a key element of this investigation. This would 
potentially enable better alignment with government goals recognising imperatives for 
the New Zealand economy.    
  
Resourcing, sequencing of issues 

TSO policy proposals would be developed in 2009 for changing the local service TSO 
to address industry concerns about existing requirements. Because of resource needs 
during 2009 for broadband policy priorities, work on the wider issue of whether to retain 
the TSO framework would be progressed in 2010.  
  
[Information deleted to maintain the effective conduct of public affairs through the free 
and frank expression of opinions]. It is appropriate that the investigation of policy for 
regulated services follows the TSO review so that any structural impacts raised by the 
TSO review can be considered together with those for regulated services.   
  
The investigation of network operator rights for land access to deploy infrastructure 
facilities needs to be considered together with related aspects of the RMA review and 
the cross sector "utilities access arrangements" planned for inclusion in the 
Infrastructure Bill under development.   
  
All the issues of review are expected to have impacts to varying degrees for free trade 
agreements with respect to the government's ability to ensure compliance with 
requirements for telecommunication market access in such agreements. The level 
of tolerance for compliance risk in meeting these requirements will need to be 
determined by Ministers at an early stage before policy decisions are made in relation 
to dismantling any telecommunications regulatory requirements. 
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FORESHORE AND SEABED ACT 2004 

In the National/Māori Party Relationship and Confidence and Supply agreement the 
parties committed to initiate a review of the application of the Foreshore and Seabed 
Act 2004 to ascertain whether it adequately maintains and enhances mana whenua. 
The Attorney-General and his colleagues are currently developing draft Terms of 
Reference for the review, and as yet they have not confirmed the contents of the 
review with the Ministry of Justice. The Terms of Reference are due to be completed 
and agreed by Ministers by 28 February. The Treaty of Waitangi Cabinet committee will 
consider a Cabinet paper outlining the draft Terms of Reference and membership of 
the review panel on Wednesday 18 February. 
 
Although Treasury is unable to comment on the draft Terms of Reference currently 
under discussion by Ministers, there are three broad outcomes that we would like to 
see from the review: 

‐ certainty and clarity of access rights and conditions for current and prospective 
users of the foreshore and seabed; 

‐ that at least the current level of protection is maintained for essential 
infrastructure that crosses the foreshore and seabed (e.g. ports, pipelines 
etc.); 

‐ the review is completed in a timely fashion with a durable outcome. 
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[Information deleted to maintain the current constitutional conventions protecting the 
confidentiality of advice tendered by ministers and officials].
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REVIEWS FOR 2010: 

OCCUPATIONAL REGULATION 

In 1998, Cabinet agreed to a policy framework to guide the government's involvement 
in regulating occupations [CO (99) 6 refers]. The framework identifies the aim of 
regulating occupations as being to “protect the public from the risks (physical, mental 
and financial) of an occupation being carried out incompetently or recklessly”. The 
framework requires those proposing regulation to identify the risks posed by a 
particular occupation and the best means of dealing with them, which may not always 
involve intervention by the government or legislation.  In addition, New Zealand has 
obligations under the Trans-Tasman Mutual Recognition Arrangement (TTMRA) with 
Australia in respect of occupational regulation that must be taken into account. 
 
There are currently around 80 occupational regulation regimes operating in New 
Zealand, covering a wide breadth of occupational groups such as building related 
trades, patent attorneys, financial advisers (although the regime has not yet been 
implemented), accountants and lawyers, motor vehicle traders, pawnbrokers, and real 
estate agents.2 In addition, there are currently 21 health professions regulated by 16 
registration authorities under the Health Practitioners Competency Assurance Act and 
currently approximately 28 other 'providers' who have either expressed an interest in 
being regulated, or that the Ministry of Health has consulted on whether it is in the 
public interest to regulate. 

 
A generic review of occupational regulation may allow the identification of systematic 
issues associated with the application of this regulation.  
 
Issues for investigation 

The following issues would appear to warrant a more systematic analysis of how New 
Zealand regulates occupations:   

• an apparent trend towards the more frequent use of statutory regulation, rather 
than industry or co-regulation, generic or quasi-regulation;   

• a concern that some regimes have become dated or no longer fit-for-purpose; 
• the extent to which inconsistencies across occupational regulation regimes in 

the levels of risk reduction for consumers are justified, particularly where 
judgements appear to be out of line with the levels of harm that are possible;   

• perception that regulatory bodies ‘favour their own’ when deciding whether to 
take disciplinary action or deciding the outcome of disciplinary action and 
whether this is in line with the original policy intent of the primary legislation; 

• size and scale of regulatory bodies and industry groups in terms of capacity and 
strategic outlook, including opportunities for aligning and streamlining 
institutions, where this makes sense; 

• differing levels of, and approaches to, enforcement, and if this is appropriate;   
• concerns around excessive differentiation amongst occupations that 

unnecessarily restrict the activities that professional or trades people can 
undertake;    

• smaller occupational groups can lead to higher regulatory costs;    

                                                 
2 The Financial Advisors Act 2008 and the Financial Service Providers (Registration and 
Dispute Resolution) Act 2008 are expected to be largely implemented by 2010. 
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• potential ability to create barriers to entry to occupational groups by the use of 
occupational qualification requirements (i.e. anti-competitive behaviour);   

• whether some regulatory approaches are unnecessarily limiting labour market 
participation, the movement of labour, or the ability to build capacity. 

 
Likely Benefits 

While the current policy framework emphasises the role of occupational regulation in 
managing risks to the public, occupational regulation can also have other impacts.  
Reviewing the framework and how occupational regulation is implemented could 
contribute to: 

• increased consumer confidence in an occupation and its level of actual and 
perceived credibility;  

• lower barriers to labour market participation; 
• resolving capacity issues for the labour force within particular sectors; 
• reduced compliance costs for the regulated occupations and associated 

business; 
• improved levels of flexibility, innovation and productivity within sectors;  
• improved consistency between different occupational standards. 

The number of occupations and breadth of existing occupational regulation, mean that 
the changes to the design and implementation of occupational regulation can have 
significant implications for the economy and economic growth.  
 
Format for review 

The proposal is to undertake a generic review of occupational regulation, in order to 
identify systemic issues associated with its application in New Zealand.  Key areas of 
focus of the review will include: 

• whether the occupational regulation policy framework is still fit for purpose; 
• whether a more consistent approach should be taken to regulating different 

occupations, and if so, how this could be achieved; 
• whether there is a consistent and proportionate approach to risk across 

occupations, both at policy development stage and during implementation by 
regulating bodies;  

• the relationship of the regulatory bodies with the Crown; and 
• how institutional arrangements are formed and operate. 

The review would be informed by experiences with specific pieces of existing 
regulation, but would not seek to reform individual pieces of occupational regulation at 
this stage.   
 
The review would be undertaken in 2010 and led by MED, in consultation with Treasury 
and coordinated across departments with significant occupational regulation regimes.  
It is proposed that MED, in conjunction with Treasury and other relevant departments 
report to the Minister of Finance and the Minister for Regulatory Reform by the end of 
December 2009 on the key issues to be reviewed, and the proposed format of the 
review process.   
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LOCAL GOVERNMENT REGULATIONS 

Summary  

There is no pressing need for an additional “major review” of local government 
regulations at this time, given workstreams already underway (see below).  Rather we 
propose a ‘watching brief’ designed to identify any policy gaps that may remain after 
these work programmes mature, e.g. reviewing whether principles applied in the reform 
of Auckland local government have wider applicability to local government in other 
parts of New Zealand. 
 
Current work underway  

The following array of work relating to local government regulatory reform is already 
scheduled or underway:   

• Priority work on other major reviews (RMA phase 1 and 2, Building Act,) that 
impact on local authorities and that have the potential materially to advance the 
government’s economic reform agenda.  

• An imminent (March 2009) report-back on the findings of the Royal Commission 
of Inquiry into Auckland’s governance arrangements.  It is intended that, if 
practical, the Auckland reforms should be implemented with the 2010 local 
authority elections.  

• Developing proposals for general reform of local government transparency and 
fiscal accountability (DIA lead). We understand that the Minister of Local 
Government expects to put forward a Cabinet paper seeking policy decisions 
during 2009.  

• Developing a clearer process for allocating new functions and costs between 
central and local government (DIA lead). 

• Developing and promulgating of national standards (e.g. drinking water 
standards). 

 
Possible issues for investigation 

At this stage, and subject to there being no further policy gaps arising from the work 
streams above, the potential areas of further policy work could be in, for example, 
reviewing whether principles applied in the reform of Auckland local government have 
wider applicability to local government in other parts of New Zealand. 
  
Scope of any review 

Subject to progress in the areas listed above, the scope of any such review could span 
one or more of the following: 

1. Reviewing the adequacy and effectiveness of central government capability to 
support local government (e.g. respective roles and performance of DIA, MfE, 
MED, etc.).  

2. Reviewing whether local government in other parts of New Zealand could more 
effectively perform its responsibilities if principles applied to the review of 
Auckland local government were extended to other units of local government. 
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FINANCIAL MARKET REGULATION 

Issues for investigation 

The key issues for investigation are: 
 

• issues of trust and stability in bank and non-bank financial markets arising from 
the global financial crisis and stresses in the non-bank financial sector 
 

• the implications of the new features recently introduced into the New Zealand 
regulatory framework (particularly the guarantee schemes) 

 
Over the past year, world financial markets (both bank and non-bank) have undergone 
significant stresses, resulting in crises of confidence and significant interventions by 
governments worldwide, including New Zealand where retail deposit and wholesale 
funding guarantees were introduced in October and November 2008.  
 
While there may be a perception that there are no pressing issues arising within the 
New Zealand framework at this point, it is clear that issues of trust and stability (arising 
from the global financial crisis for example) have become very important. In addition, 
the implications of the new features introduced into the New Zealand framework 
(particularly guarantee schemes) will necessitate some form of review.  
 
These broader issues need to be distinguished from actions to review the operation of 
various regulatory regimes in the financial sector. For example, a numbers of aspects 
of these regulatory regimes were reviewed as part of the 2005 to 2007 Review of 
Financial Products and Providers (RFPP). The RFPP identified several potential 
opportunities for improvement, some of which have now been implemented, such as 
the legislation providing for the registration of financial service providers in New 
Zealand.  The RFPP has also made several recommendations with regards to the 
offers of securities and the supervision of issuers, for example the definition of 
securities, supervision and licensing of corporate trustees and collective investment 
schemes.   
 
Consideration of these outstanding issues has been subsumed into a broader and 
more fundamental review of the Securities Act 1978, which is to be led by MED and 
undertaken during 2009. Terms of reference for this review are currently being scoped. 
It is envisaged that the review will assess the current regulatory regime for issuance of 
securities in the primary market and subsequent monitoring of those securities against 
the overall regulatory objective.  
 
The Reserve Bank will also be reviewing aspects of financial sector regulation as part 
of its normal business and / or in response to any changes required by the wider 
environment. 
 
The proposed 2010 in-depth review of financial market regulation will need to take into 
account the outcomes of the above 2009 MED review of the Securities Act 1978, 
Reserve Bank work, as well as those coming out of the Capital Markets Development 
Taskforce. 
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Options available 

The future state of world financial markets is not at all clear. Nor are any regulatory 
responses that may be required either at the international level (for example, through 
mechanisms like Basle II) or at a domestic level. Over 2009, it is hoped that a clearer 
picture can be formed of the emerging world situation and the responses New Zealand 
may be required to make. The purpose of a review of financial market regulation would 
be to identify appropriate regulatory options.  
 
Likely benefits 

Identifying the appropriate regulatory responses to the issues identified above, 
particularly those around trust and stability in financial markets, will help to promote 
confidence and participation in financial markets by investors and institutions. It is 
important that a sound regulatory platform for effective and efficient financial markets is 
in place for when things “normalise” after the fallout from the global financial crisis 
clears (and the guarantee schemes cease). The review will inform design of this 
regulatory platform. Effective, efficient and trusted financial markets are of fundamental 
importance to New Zealand’s overall economic performance. 
 
Format for review 

It is expected that governance arrangements for the review will involve a Treasury-led  
cross-departmental working group, with expert input as required.  
 
Resourcing/sequencing issues 

As noted above, it is hoped that a clearer picture can be formed in 2009 of the 
emerging world situation and the appropriate regulatory responses, although there is 
still a risk that 2009 may be still be too early for such an assessment to be made.3 
Once a view has been formed on the new context, and expecting that some form of 
review of regulation will be necessary, then terms of reference can be established for a 
review to begin in 2010. Please note however that a review of options for exiting from, 
or continuing in some form, the retail deposit guarantee scheme will need to be 
undertaken during 2009 so that deposit-takers and investors are able to plan well 
ahead of the current expiry date. 
 
However, as regulation in the financial sector is highly sensitive, significantly affecting 
funding and business models, if a comprehensive review is anticipated to take place, 
then the communication of this intention would need to be handled very carefully, made 
at the time when the nature and scope of any review is known. 
 
Resourcing will depend on the nature of the review ultimately decided on. 

                                                 
3 International integration will clearly be important, particularly the outcome of the G20 meeting in April 
2009 where financial regulation will be discussed. 
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ANNEX 2 --- TEMPLATE FOR TERMS OF REFERENCE 

 Regulation to be reviewed: <insert name of regulation to be reviewed> 
 
Lead Agency: <insert name of the department or ministry> 
 
Problem definition: <what is the specific problems that the review is trying to address, 

scale of the problem, and the likely benefits from the review> 
 
Specific objectives for the review: <insert objectives/scope of the review taking 

economy wide perspective, include a statement on what the review is 
not covering in the relevant area.  Consider available options and 
indicate Ministerial preferences> 

 
Quality assurance mechanism: <What cross-government and private sector 

involvement will be required to undertake the review? What 
consultation processes are proposed? Does a task force need to be 
established to lead a review?  Has a cross-agency advisory group or 
steering group been set up?> 

 
Timeframes: <When is the review expected to be completed?  What will be the 

milestones that can be assessed? Does other regulation need to be 
reviewed first?  What regulation will need a subsequent review?  > 

 
Resourcing issues: <Does the department need to make any reprioritisation to fund 

the review.  Note any changes to appropriation will need to be agreed 
with the Minister of Finance by 15 April> 

 
Agencies that I have consulted: <list agencies.  Note Treasury and MED must be 

consulted> 
 
I am confident that review will deliver a feasible set of options for regulatory reforms 
and recommendations (if reform is required) that will: 

• be the minimum necessary to achieve its objectives, having assessed 
costs, benefits and risks;  

• be as generic and as simple as the sector allows;  
• use self-regulatory approaches where appropriate; 
• be appropriately durable, predictable and adaptable; 
• where appropriate accord with international best practice being mindful 

of our commitment to a single economic market with Australia; 
• minimise compliance costs imposed; and   
• aim to minimise adverse impacts on: 

i. innovation and investments; 
ii. competition;  
iii. individual responsibility (with appropriate risk balance); and  
iv. property rights. 

 
 
 
Signature 
 
<Name of the responsible Minister> 
<Date> 
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The Government’s Productivity & Competition objective: 
Whole of Government Economic Agenda agreed at Cabinet 
(supported by an officials committee) 

Reform agenda commenced  
• RMA (1st phase) 
• Raw milk pricing regulations 
• Climate Change Response Act 

Regulatory Reform Programme 

Developing a regulatory quality system 
• Establishing the Regulatory Taskforce to progress a Regulatory 

Responsibility Bill 
• Exploring the concept of a NZ Productivity Commission  
• Exploring other options for improving the quality of new regulation, 

including enhancing the current Regulatory Impact Analysis regime

Inefficient and Superfluous Regulation 
(Paper coordinated by Minister for Regulatory Reform) 

• Regulatory Improvement Bill 
• Energy Resource Levy on coal 
• Over Dimension Vehicles Rule 
• Duplication in regulations on raising capital 
• Fencing swimming and spa pools 
• Drinking water standards 
• Medical practitioners registration 
• Shop trading hours (excluding liquor issues) 
• CCCFA review  
• Securities Act review 
• Reviews of pharmacy ownership restrictions and controls on 

access to medicines  

Other elements of economic agenda 
• Personal tax reductions 
• Infrastructure investment 
• Public sector expenditure reviews  
• Education standards 
• Capital market development 

Future major reviews – covered in this Cabinet paper 
 

Do in 2009 Do in 2010 
RMA (2nd phase) Financial market regulations 
[Information deleted to maintain the current constitutional conventions protecting 
the confidentiality of advice tendered by ministers and officials].  
 Occupational licensing 
Building Act Local government regulations 
Holidays Act  
ERA amendments 
Weather Tight Homes Resolution Services Act 
Overseas Investment Act & Regulations 
Electricity Regulation (roles of Electricity Commission and Commerce 
Commission) 
Telecommunications Act  
Foreshore and Seabed Act 2004 
[Information deleted to maintain the current constitutional conventions protecting 
the confidentiality of advice tendered by ministers and officials].

ANNEX 3 – HOW PRODUCTIVITY AND REGULATORY REFORM AGENDA FIT TOGETHER  


