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1 February 2012 SE-1-3 
  
 

Treasury Report: MOM Bill: Further Policy Issues 

Purpose of Report 

1. This report: 
 

• recommends that the MOM Bill should provide flexibility to allow future 
reconstructions and mergers of MOM companies, and 

 

• advises you of the Chief Ombudsman’s views on the proposal to remove the 
MOM companies from the ambit of the Official Information Act (OIA) and the 
Ombudsmen Act (OA). 

Analysis 

Flexibility for Reconstructions and Mergers 

2. We consider the following to be a minor policy issue which you have delegated 
authority to decide under CAB Min (11) 43/2.  

 
3. The MOM Bill provides for MOM companies to be removed from the State-Owned 

Enterprises Act 1986 and to be added to a new schedule 5 of the Public Finance Act 
1989.  That Act will contain the provisions that require the Crown to retain at least 51% 
of voting rights and limit individual holdings other than the Crown to a maximum of 10% 
of voting rights. 

 
 4. A question has arisen as to whether provisions akin to s.80(2)(a) of the Crown Entities 

Act 2004 and s.10A(1) of the State-Owned Enterprises Act 1986 should be included in 
the MOM Bill.   

 

• S.80(2)(a) of the Crown Entities Act provides that notwithstanding the general 
restriction on Ministers disposing of shares, a Minister may dispose of shares as 
part of a reconstruction or merger in which the Crown's interest in the shares of 
the company is not diluted. 

 

• S.10A(1) of the State-Owned Enterprises Act provides that companies may be 
added to schedules 1 and 2 by order in council. 

 
5. The MOM Bill as currently drafted does not provide Ministers with the flexibility to 

merge or reconstruct the MOM companies once they are listed on Schedule 5 if this 
would result in a disposal of shares in one or more of the companies beyond 49%.   

 
6. At present we do not foresee any prospect of the Government wanting to merge any of 

the MOM companies.  We also do not anticipate any reconstructions (which could 
include splitting a MOM company into two).  There are sometimes valid reasons for 
company mergers and, in particular, reconstructions.  It is difficult to anticipate future 
business needs and it would seem to be prudent to permit the Crown as shareholder to 
allow such changes, if they are commercially justified and so long as the legislative 
requirements concerning minimum 51% Crown ownership and maximum 10% 
individual ownership by other parties are not compromised.  Not doing so could in 
some circumstances unduly constrain the companies and the Crown as shareholder.  
We understand the Government did not intend to constrain the MOM companies’ 
operational freedom beyond the 51% and 10% restrictions already provided for. 
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7. We therefore consider that a provision akin to s.80(2)(a) of the Crown Entities Act and 

a provision that allows companies to be added to the list of mixed ownership model 
companies in schedule 5 of the Public Finance Act should be included in the MOM Bill. 

 
Risks 

8. There is a risk that providing for the disposal of shares for the purposes of 
reconstructions or mergers could create a perception that the Government is creating a 
loophole out of its commitment to ensure Crown control of the MOM companies.  This 
will not be correct because the 51% minimum Crown shareholding will apply regardless 
of any reconstruction or merger.   

 
9. There is also a risk that the ability to add companies to schedule 5 of the Public 

Finance Act may create a perception that the Government intends to move more SOEs 
into the mixed ownership model.  Again, this will not be possible because no shares in 
SOEs could be sold without first passing legislation to take them out of the SOE Act. 

 
Application of Official Information Act and Ombudsmen Act 

10. In order to implement the Government’s mixed ownership model programme, Cabinet 
agreed that we should proceed with drafting instructions that include removal of the 
MOM companies from the ambit of the OIA and the OA, subject to consultation with the 
Chief Ombudsman (CAB Min (11) 43/2 refers).   

 
11. We have now received a letter from the ombudsmen setting out their views.  A copy is 

attached.  In short, they consider that:  
 

• it would be highly desirable for the OA and the OIA to continue to apply to the 
MOM companies for a number of positive reasons set out in their letter, and 

 

• they also disagree with the arguments we put forward for removing the MOM 
companies from the ambit of the OA and OIA. 

 
12. Our interpretation of the ombudsmen’s position is that they are focused on legal 

ownership of the companies and the signals that sends regarding accountability.  The 
Treasury’s views are based on drawing a distinction between the functions that are 
unique to Government, and the competitive role of commercial entities.   

 
13. In other words, in their dealings with Government agencies, people have little choice 

and no easy remedies if they face poor service.  The ombudsmen therefore play an 
important role.   

 
14. But in the case of commercial entities operating in a competitive environment, the best 

and ultimate remedy people have is to shift their business to another provider.  This is 
true for people both as consumers of services and as investors/owners.  The risk of 
losing customers provides strong incentives for the companies to be client-focused, 
and the risk of losing or disappointing shareholders and facing a falling share price 
incentivises the companies to operate efficiently.   

 
15. Other arguments for taking the companies out of the ambit of the OA and OIA, which 

were discussed in the Cabinet paper, include: 
 

• Ministers of the Crown and officials will themselves continue to be subject to the 
OIA, and officials will continue to be subject to the OA 

 

• application of the OA and OIA would place the MOM companies at a competitive 
disadvantage 
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• Air New Zealand is not subject to the OA or OIA, and 
 

• the companies will be subject to the Stock Exchange’s continuous disclosure 
regime.  

 
16. If the MOM Bill provides for the MOM companies to be taken out of the ambit of the OA 

and OIA, then it is likely that the Chief Ombudsman will make a submission to the 
Select Committee that will review the Bill. 

Recommended Action 

17. We recommend that you: 
 
a note that Cabinet has delegated to you the authority to “make minor policy decisions 

relating to the draft MOM legislation” (CAB Min (11) 43/2 refers) 
 

Flexibility for reconstructions and mergers 

b agree that the MOM Bill should provide that a Minister may dispose of shares as part 
of a reconstruction or merger in which the Crown's voting rights in the company is not 
diluted below 51% 

 
 Agree/disagree.     Agree/disagree. 
 Minister of Finance    Minister for State Owned Enterprises 
 
c agree that any reconstructed or merged MOM companies may be added by order in 

council to the list of mixed ownership model companies in schedule 5 of the Public 
Finance Act 1989 

 
 Agree/disagree.     Agree/disagree. 

Minister of Finance    Minister for State Owned Enterprises 
 
Application of Official Information Act and Ombudsmen Act 

d note the Ombudsmen’s views in the attached letter, and 
 

e agree that the MOM companies should be removed from the ambit of the Official 
Information Act 1982 and the Ombudsmen Act 1975. 

 
 Agree/disagree.     Agree/disagree. 

Minister of Finance    Minister for State Owned Enterprises 
 

 
 
 
 
Chris White 
Manager, Commercial Transactions Group 
 
 
 
 
 
Hon Bill English      Hon Tony Ryall 
Minister of Finance     Minister for State Owned Enterprises 
 


















