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Submissions 
This document sets out the Government’s proposals for changes to the Overseas Investment 
Regulations 2005 to implement higher investment screening thresholds for overseas 
investments in significant business assets.  These changes will enable New Zealand to 
comply with the Investment Chapter of the Trans-Pacific Partnership Agreement, and other 
related existing international agreements.   We invite interested parties to make written 
submissions on these proposals. 

These Regulations have been developed jointly by the Treasury and the Ministry of Foreign 
Affairs & Trade.  Submissions will be analysed by both agencies. 

How to have your say 
We have included questions to guide your feedback on the proposed Regulations.  We prefer 
that you make your submission via email to the following address: 
overseasinvestment@treasury.govt.nz.  If you wish to send your submission via post it can 
be sent to: 

Overseas Investment Regulations (Trans-Pacific Partnership) Consultation 
The Treasury 
PO Box 3724 
Wellington 6140 
NEW ZEALAND 

The deadline for submissions is 5.00pm Friday 18 November 2016. 

Next steps 
Officials will analyse all submissions after the closing date.  The views expressed in the 
submissions will be taken into account when the final proposals are developed and 
considered by the Cabinet. 

The Government intends to finalise the Regulations to be promulgated following the passage 
of the Trans-Pacific Partnership Agreement Amendment Bill and ratification of the Trans-
Pacific Partnership Agreement. 

Official Information Act 1982 
Submissions are subject to the Official Information Act 1982 (OIA).  Please state clearly in 
your submission if you have any objection to any information in the submission being 
released under the OIA, and in particular, which part(s) you consider should be withheld, 
together with the reason(s) for withholding the information. 

Grounds for withholding information are outlined in the OIA.  Reasons could include that the 
information is commercially sensitive or that you wish personal information, such as names 
or contact details to be withheld.  An automatic confidentiality disclaimer from your IT system 
will not be considered as grounds for withholding information. 

We will take your objections into account when responding to requests under the OIA.  

Any personal information you supply in the course of making a submission will be used by 
the Treasury only in conjunction with the matters covered by this document.  Please clearly 
indicate in your submission if you do not wish your name to be included in any summary of 
submissions that we may publish.  

mailto:overseasinvestment@treasury.govt.nz
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For further information 
Further information on the Trans-Pacific Partnership Agreement and the investment 
outcomes in the Agreement can be found on the Ministry of Foreign Affairs & Trade’s 
website: http://www.tpp.mfat.govt.nz/ 

Further information (including the text of the agreements) on the other free trade agreements 
that the proposed regulations relate to can also be found on the Ministry of Foreign Affairs & 
Trade’s website: 

· New Zealand-China Free Trade Agreement: 
https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-in-
force/china-fta/  

· New Zealand-Hong Kong, China Closer Economic Partnership:  
https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-in-
force/hong-kong-fta/ 

· New Zealand-Korea Free Trade Agreement: 
https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-in-
force/nz-korea-free-trade-agreement/ 

· Agreement between New Zealand and the Separate Customs Territory of Taiwan, 
Penghu, Kinmen, and Matsu on Economic Cooperation: 
http://nzcio.com/taiwan/relationship-between-new-zealand-and-taiwan/anztec-
economic-cooperation-agreement  

· New Zealand-Australia Closer Economic Relations Investment Protocol: 
https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-in-
force/nz-australia-closer-economic-relations-cer/ 

Email: overseasinvestment@treasury.govt.nz 
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Proposed Overseas Investment 
Amendment Regulations 
1. The Trans-Pacific Partnership Agreement Amendment Bill (the Bill) would amend the 

Overseas Investment Act 2005 (the Act) to insert a new section 61A.  This section 
would provide a power to make regulations to implement higher investment screening 
thresholds for overseas investments in significant business assets in New Zealand.  
The regulation-making power only extends to making regulations in order to implement 
the trade agreements named in the Bill: 

· the Trans-Pacific Partnership (TPP) 

· New Zealand’s existing trade agreements with China, Chinese Taipei, South 
Korea and Hong Kong that contain most favoured nation (MFN) commitments 
that would be engaged by TPP entering into force, and 

· the Closer Economic Relationship Investment Protocol with Australia. 

2. The Bill is currently before the Foreign Affairs, Defence and Trade Select Committee. 

3. This document seeks feedback on draft Overseas Investment Amendment Regulations 
that the Government proposes making under the new regulation making power to be 
contained in the new section 61A of the Act. 

4. The Bill and these Regulations are required to implement New Zealand’s obligations in 
respect of some overseas investments in New Zealand in significant business assets 
by certain investors under the existing trade agreements specified in the proposed new 
section 61A of the Act.  Each of those existing trade agreements, and the aspects of 
the Regulations that relate to them, are outlined below. 

5. The Regulations will only take effect from the date TPP enters into force for 
New Zealand.  TPP could enter into force by late 2017 or early 2018, once member 
territories have completed their respective domestic procedures necessary to ratify the 
agreement. 

Screening threshold for investment in significant business 
assets 
6. The Overseas Investment Act 2005 generally requires overseas investments in 

significant business assets in New Zealand to be screened by the Overseas 
Investment Office if the value of that investment is greater than $100 million1 (section 
13 provides further detail).  Under the TPP, New Zealand has agreed to lift this value to 
$200 million for non-government investors from TPP parties.  This also triggers MFN 
obligations in existing free trade agreements which means, in certain circumstances, 
investors from these territories will also receive the higher screening threshold. 

  

                                                

1  Australian non-government investors have a higher screening threshold (currently $498 million) arising from 
the 2011 New Zealand-Australia Closer Economic Relationship Investment Protocol. 
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7. New Zealand’s international obligations do not provide flexibility as to who and how the 
higher value threshold will apply.  This results in a complex set of rules for determining 
whether an investment qualifies for a higher monetary threshold.  The discussion below 
outlines how the proposed Overseas Investment Amendment Regulations will 
implement the higher screening threshold arising from the different agreements. 

Introduction and definitions 

8. A new Part 2A is proposed to be inserted in the Overseas Investment Regulations 
2005.  It will contain all of the changes required to implement the higher screening 
threshold.  Regulation 38A provides an introduction to what the new Part achieves and 
the agreements to which it relates.  Regulation 38B provides definitions for the 
purposes of the new Part.  These definitions primarily relate to the categories of 
investors who are eligible for the higher screening threshold. 

9. Regulation 38C provides a definition for the Regulation’s ownership or control test.  
This is an important test used throughout the Regulations to establish whether or not 
an investor that is an enterprise and does not have substantial business activities in a 
relevant territory is entitled to the higher screening threshold.  In order to qualify for the 
higher screening threshold in those circumstances, 75% or more of the investors must 
be from a party that qualifies for the higher screening threshold.  This is the inverse of 
the 25% threshold for who is an ‘overseas person’, which is contained in the Act.  
There is also a further test of control in regulation 38C (3), based on the Act’s definition 
of “associate”. 

10. Regulation 38D provides a definition of what constitutes a relevant government 
enterprise, this being an investor that is 25% or more owned by a foreign government.  
This mirrors the 25% threshold for who is an overseas person, which is contained in 
the Act. 

11. The definitions of type A enterprise, type A individual and type A territory list all the 
parties to the TPP.  This list would be reviewed before TPP enters into force for 
New Zealand, when the Regulations would take effect, to remove any parties that had 
not yet ratified TPP. 

Trans-Pacific Partnership Agreement 

12. Under the Trans-Pacific Partnership (TPP), New Zealand has agreed to increase the 
screening threshold from $100 million to $200 million for non-government investors 
from TPP parties.  The TPP signatories are: 

· Australia 

· Brunei Darussalam 

· Canada 

· Chile 

· Japan 

· Malaysia 

· Mexico 
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· Peru 

· Singapore 

· United States of America, and 

· Viet Nam. 

13. New Regulation 38F provides for the higher screening threshold for investors from TPP 
territories.  Consistent with New Zealand’s obligations under the TPP, investors from 
these territories will be entitled to the higher screening threshold if all the relevant 
investors are type 1 investors.  The definition of “relevant investor” means an investor 
needs to consider if it has any ‘associates’, as defined in the Act.  Regulation 38G 
defines a type 1 investor as: 

· an individual from one of the above named TPP territories, South Korea or 
Chinese Taipei (Regulation 38B provides relevant definitions) 

· an enterprise from one of the above named TPP territories, South Korea or 
Chinese Taipei that has substantial business activities in a TPP territory, South 
Korea or Chinese Taipei, or meets the ownership or control test in Regulation 
38C, or 

· a branch of an enterprise that is located in one of the above named TPP 
territories, South Korea or Chinese Taipei and that branch has substantial 
business activities in a TPP territory, South Korea or Chinese Taipei, or meets 
the ownership or control test in Regulation 38C. 

Most Favoured Nation Obligations 

14. In certain existing free-trade agreements, New Zealand has made most favoured 
nation commitments.  These commitments mean that New Zealand is obligated to treat 
investors from the relevant territories on terms no less favourable than the terms or 
conditions it accords to investors from other territories in like circumstances. 

15. This means that New Zealand is obligated to also extend the higher screening 
threshold of $200 million to non-government investors from the following parties in 
certain circumstances: 

· the Republic of Korea (South Korea) 

· the Separate Customs Territory of Taiwan, Penghu, Kinmen, and Matsu (Chinese 
Taipei) 

· Hong Kong Special Administrative Region of the People’s Republic of China 
(Hong Kong), and 

· the People’s Republic of China (China). 

South Korea and Chinese Taipei 

16. New Zealand’s free trade agreements with South Korea and Chinese Taipei mean that 
the treatment extended to investors from TPP territories must also be extended to 
investors from these territories.  Regulations 38F and 38G also provide for the higher 
screening threshold in these circumstances on the same basis as outlined above. 
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Hong Kong 

17. The most-favoured nation clause in New Zealand’s free trade agreement with Hong 
Kong has a different scope of application compared to the clauses contained in the 
agreements with South Korea and Chinese Taipei.  This agreement obligates New 
Zealand to extend the higher value screening threshold to Hong Kong investors only 
with regard to those that are also ‘service suppliers’ and that are seeking to establish, 
or that have, a ‘commercial presence’ in New Zealand. 

18. Regulation 38H provides for the higher screening threshold for this type of investment.  
Regulation 38I provides definitions for what is meant by ‘commercial presence’, a ‘type 
2 service suppler’, and ‘supply’ (in relation to a service).  The definitions of ‘commercial 
presence’ and ‘supply’ incorporate by reference their definition from the New Zealand-
Hong Kong, China Closer Economic Partnership Agreement.  This is to provide 
certainty that the definitions in the Regulations align with the definitions contained in 
the original agreement. 

19. The drafting of Regulation 38I also includes reference to ‘type A’ investors (i.e. 
investors from a TPP territory, South Korea or Chinese Taipei).  This drafting provides 
for situations where a consortium of different investors from such territories and Hong 
Kong may be seeking to invest in New Zealand. 

20. The following types of investor from Hong Kong, or qualifying consortiums involving 
Hong Kong investors, will be entitled to the higher screening threshold (defined as a 
‘type 2 investor’ in Regulation 38I): 

· an individual from Hong Kong (defined as ‘Hong Kong individual’ in Regulation 
38B), a TPP territory, South Korea or Chinese Taipei 

· a Hong Kong enterprise (or enterprise from TPP territories, South Korea or 
Chinese Taipei) that has substantial business activities in Hong Kong, a TPP 
territory, South Korea or Chinese Taipei, or meets the ownership or control test in 
Regulation 38C, or 

· a branch of an enterprise that is located in Hong Kong, a TPP territory, South 
Korea or Chinese Taipei and that branch has substantial business activities in 
Hong Kong, a TPP territory, South Korea or Chinese Taipei, or meets the 
ownership or control test in Regulation 38C. 

China 

21. The most-favoured nation clauses in New Zealand’s agreement with China obligate 
New Zealand to extend the higher value screening threshold to China.  The higher 
threshold applies differently where the investors are ‘service suppliers’.  

22. If the investors are ‘services suppliers’, the higher value screening threshold applies if 
the investor is seeking to establish, or has, a ‘commercial presence’ in New Zealand, 
and only in certain services sectors.  These sectors (defined in the Regulations as an 
‘Annex 9 service’) are: 

· Environmental services (CPC 9401-9406, 9409) 

· Construction and related engineering services (CPC 512, 514, 516 and 517) 
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· Services incidental to agriculture and forestry (CPC 8811 and 8814) 

· Engineering services (CPC 8672) 

· Integrated Engineering services (CPC 8673) 

· Computer and related services (CPC 841, 842, 843 844, 845 and 849), and 

· Tourism and travel related services (CPC 641, 642, 643, 7471 and 7472). 

23. CPC refers to the Central Product Classification code from the United Nations Statistics 
Division (see http://unstats.un.org/unsd/cr/registry/regcst.asp?Cl=9&Lg=1). 

24. Regulation 38J provides for the higher screening threshold for this type of investment.  
Regulation 38K provides definitions for what is meant by a ‘type 3 service supplier’, an 
‘Annex 9 service’, a ‘commercial presence’, and ‘supply’ (in relation to a service).  The 
definitions of ‘Annex 9 service’, a ‘commercial presence’ and ‘supply’ incorporate by 
reference their definition from the Free Trade Agreement between the Government of 
New Zealand and the Government of the People’s Republic of China.  This is to 
provide certainty that the definitions in the Regulations align with the definitions 
contained in the original agreement. 

25. The following types of investor from China, or qualifying consortiums involving Chinese 
investors, will be entitled to the higher screening threshold (referred to as a ‘type 3’ 
investor in Regulation 38K): 

· an individual from China (defined as a China individual in Regulation 38B), a TPP 
territory, South Korea, Chinese Taipei and Hong Kong 

· a China enterprise (or an enterprise from a TPP territory, South Korea, Chinese 
Taipei or Hong Kong) that has substantial business activities in China, a TPP 
territory, South Korea, Chinese Taipei or Hong Kong, or meets the ownership or 
control test in Regulation 38C, or 

· a branch of an enterprise that is located in China, a TPP territory, South Korea, 
Chinese Taipei or Hong Kong and that branch has substantial business activities 
in China, a TPP territory, South Korea, Chinese Taipei and Hong Kong, or meets 
the ownership or control test in Regulation 38C. 

26. For China investors, or qualifying consortiums involving China investors, who are not 
‘service suppliers’, regulations 38L and 38M apply.  This situation is defined as a 
‘type 4’ investor, which can include individuals and enterprises from TPP territories, 
South Korea and Chinese Taipei, as well as China. 

Australian investments 

27. The 2011 Investment Protocol to the Australia New Zealand Closer Economic 
Partnership (the CER Investment Protocol) provided for a higher value threshold of 
$477 million for non-government Australian investors and $100 million for Australian 
government investors.  The Investment Protocol came into force on 1 March 2013. 

28. The value thresholds for this agreement are indexed for GDP growth.  The current 
thresholds are $498 million for non-government Australian investors and $104 million 
for Australian government investors. 

http://unstats.un.org/unsd/cr/registry/regcst.asp?Cl=9&Lg=1
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29. The CER Investment Protocol is implemented via regulation 36A and Schedule 5 of the 
Overseas Investment Regulations 2005. 

30. Given the range of parties impacted, the Government determined that the best 
approach for implementing the changes necessitated by TPP was to amend the 
Overseas Investment Act 2005 (and provide a specific regulation making power for the 
detail of how higher screening thresholds apply).  However, this approach differs from 
the approach taken to implement the Investment Protocol.  Therefore, to ensure 
consistency in the regulatory regime, it is proposed that the existing Australian 
regulations that implement the CER Investment Protocol be remade under the new 
regulation making power contained in the proposed new section 61A of the Act. 

Australian non-government investments 

31. Regulation 38P provides for the higher value threshold for Australian non-government 
investors.  It references the value threshold of $477 million originally agreed in the 
Investment Protocol and provides for the indexation of that threshold (against the GDP 
implicit price deflator index table published by Statistics New Zealand). 

32. The following types of non-government investors from Australia will be entitled to the 
higher screening threshold of $200 million (referred to as an ‘Australian non-
government investor’ investor in Regulation 38Q): 

· an individual from Australia (defined as an ‘Australian individual’ in Regulation 
38O) 

· an Australian enterprise that has substantive business operations in Australia, or 
meets the ownership or control test in Regulation 38C, or 

· a branch of an enterprise that is located in Australia and that branch has 
substantive business operations in Australia, or meets the ownership or control 
test in Regulation 38C. 

Australian government investments 

33. Regulation 38R provides for Australian government investors to also be entitled to an 
indexed value threshold.  It references the value threshold of $100 million originally 
agreed in the Investment Protocol and provides for the indexation of that threshold 
(against the GDP implicit price deflator index table published by Statistics 
New Zealand).  Regulation 38S defines who an Australian Government investor is. 

Indexation of Australian thresholds 

34. Regulation 38T provides for the operation of the indexation of the screening threshold 
for both Australian non-government and government investors.  It is consistent with the 
existing implementation and will mean that the current thresholds of $498 million for 
non-government investors and $104 million for government investors will apply on entry 
into force of the proposed Regulations (or any higher number depending on the date of 
the entry into force of TPP – which is when these Regulations to enter into force). 

  



Overseas Investment Amendment Regulations: Implementing the Trans-Pacific Partnership Agreement: October 2016   |   9 

Other provisions 
35. It is intended that Regulation 2 will provide that the proposed Regulations will enter into 

force at the same time as the TPP Agreement enters into force for New Zealand.   

36. Regulation 6 provides that Schedule 5 in the current Overseas Investment Regulations 
2005 will be revoked.  This reflects that implementation of the Australian higher 
screening thresholds will be remade under the new regulation making power. 

Question for consultation 
37. We seek your feedback on the clarity of the proposed Overseas Investment 

Amendment Regulations implementing the TPP and MFN related agreements. 
Specifically: 

· Are the proposed Regulations clear about the scope for which investors and 
investments are entitled to the higher screening threshold? 


	Submissions
	How to have your say
	Next steps
	Official Information Act 1982
	For further information

	Proposed Overseas Investment Amendment Regulations
	Screening threshold for investment in significant business assets
	Other provisions
	Question for consultation


