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Proposal

1.

We propose that’ the Gommﬁtee agree {o establish a New Zealand Productivity
Commission.

Executive Summary

2

EaGl d:rectéd officials fo ‘undertake the detailed design, analysis and costing of a
possible agency to carry out inquiries into productivity related matters and ex

po}st r;awews of regulatory regimes and potenttally other functions’ (EG[(OQ}
17/15

New Zealand needs to significantly improve its public and private-sector
productivity through addressing constraints and exploiting opportunities. Placing
New Zealand's productivity performance on a new trajectory requires a high level
of ambition in the sdris of policy options that are considered by the govemment
and supported by the communlty This in turn requires:

analysxs that is grounded in evidénce and well regarded by peers and
critics;

»  ihe testing of Ideas that are at the boundaries of what is currently known or
consicered to be possible; and

¢  aprocess of stakeholder and pubhc engagement that involves the -
community with both the analysis and ideas.

While departmems provide productlvﬂy-related policy advice, in reality they are
not unfettered in the preparation and delivery of such advice. They are
influenced by Ministerial preferences and government policy frameworks, and in
some cases the immediate demands crowd out or limit the effort they might

. otherwise put into forward looking evidence-based policy. Ad foc bodies have

their place but their femporary nature makes it harder for them fo support the
accumulation of knowledge over time and build thelr credibility.

The Austrafian Productivity Commnssaon (APC) has a reputation in Ausirafia, New =

Zealand and beyond as fifling the ‘gap’ left by depariments and ad hoc bodiés.
The APC model has been successfully replicated at the State level, with the
estabhshment of the Victorian Competition and Efficiency Gommission (VCEC).



The critical atfributes for an agency that fills the ‘gap’ are'indegendence.

relevance to the gavernment's polioy agenda, community-wide engagement and,
competence.

The design features of the proposed New Zealand Productivity Commission are

intended to embody these attributes in the agenecy. In summary, we recommend
“that: .

.. The purpose of the agenoy is to improve produc’ﬁwiy in both-the public and
' private sectors in a way that is directed at supporting the overall well-being
of New Zealanders. .

. The funciions of the agency are:

On referral by the Respons:ble Minister, in conjunction wrth the relevant
portfolio Minister and, in the case of reviews of reguiatory regimes the
Minister for Regulatory Reform, to:

- Hold inciuiries into, and report to the referring Minieter(s) about,
praductivity related maifers;

- - Conduct one-off ex posf reviews of regulatory regimes;

—.  Conduct one-off reviews of the efficiency and effectiveness of
regulatory agencies; and

- Underiake ex ante regulatory impact ana[yms (RIA) fora smail
number of specific regulatory proposals.

Oon lts own muttatn.re, to:

- Undertake and publlsh its own research info productivity-rélated
matters {o build its institutional knowledge and, as such, support ifs
inquiry and review functions; and

.~ Promote public understanding of matters relating fo productivity.

s The agency is headed by 3-4 Commssmners andIs supported byan:
establishment of approximately 21 FTEs. ‘

«  Theagencyis an [ndep.en‘cient Crown Entity (iCE).

. The annual work programme of the agency and terms of reference of
inqmries[remews are made public.

. The agency is expected to consult widely when undertaking inqumes,
reviews and regulatory impact analysls.

*  Reports produced by the agengy pursuant 1o a referral must be tabled in -
the House, but the government is not required fo respond to them.

=  The Commission obtains ifs analytical and administrative support from
Treasury, with a capacity to employ its own staff in future if reguired.

I August 2009 the Australian and New Zealand Prime Ministers agreed that if
New Zealand chose to establish a Productivity Cammission there would be



cooperation between this agency and the APC. Discussions have taken place
with both the Australian Treasury and APC on opiions for cooperation, and have
led to a commifment to cooperate in respect of supporting the establishment of
the agency, and cooperation In regard fo how issues of mutual Interest.can be

. taken forward. This includes asplring to joint inquirles or studies on future Single

Econemic Market (SEM) issues.

8 Funding for the NZPC will be from the baselines of depariments ahd agencies .
that currenily provide preductivity-relaied policy advice and those
agencies/Crown Enfities whose delivery has a significant lnﬂuenoe on
productivity.

Background _

8 Cabinet agreed that officials undertake the detailed design, anafysxs and costing

of a possible agency fo carry out inquiries into productivity related matters and ex
post reviews of regulatory regimes and potentially other functions (EGI(09)
17/18). This work was carried out by a joint Treasury/MED working group. An

interdepartmental reference group was also established and confributed to the
work ;

Demgn Fgatures

FPurpose of agency

10

11
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We propose that the purpose of the agehcy is to prowde advice to the
government on improving productivity in both the public and private seciorsina

way that is directed at supporting the overali well-being of New Zealanders.

The scope of the agency will include all matters relating to productivity, including:

. enterprise (fax, regulation and competition), skills, innovation, infrastructure,

natural resources, Investment, international conneciedness, and public sector

productivity.

The scope is deliberately broad to enable the agency to do.a'wide range of
inquires and reviews, given that the factors that impact on productivity are
themselves many and varied. What the agency is actually asked to do will be
determined by fhe government. It is expected the agency will do no mors than 2-
3large] mqmres or reviews each year, or more smaller ones. Public sector
productivity is emerglng asan tmportant issue in New Zealand, kK is a reasonable
expecta’ﬂon that i lnqumes and reviews into public sector productm’cy would ocour.

Functions

13 We propose the functions of the agency are fo:

Primary

. Hold inquirtes into, and report io thé Minister about, productivify related
matters that are referred fo it by the Minister;.

»  Conduct one off ex pdsf reviews of regulatory regimes;
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18

. Conduct one-off reviews of the efficlency and effectiveness of regulatory
agencies; and

+  Undertake ex ante regulatory impact analysis for specific regulatory
proposals. ‘

Secondary

-~

. Undertake and publish its own research into productivity related maﬁers {o

build its instifutional knowledge and, as such, supportits i mqmry and review
functions; and

~»  Promofe public understanding of matters relating fo producti'vity.

An indication of the range of matters that could be the subject of Inguiries is

provided by the APC and VCEC (znnex 2). The potent:al range is inherently very
.broad. ‘

The intenf to undertake one-off ex pos reviews of regulatory regimes and one off
reviews of the efficiency and effectiveness of regulatory agencies on referral is

consistent with the Government's ‘better regulation, less regulation’ objectwe

and recognises that the efficiency and effectiveness of reguiatory regimes can’

have a material effect on both private and public sector productivity.

The intent to undertake ex anfe requlatory impact analysis for specific regulatory

proposals reflects the fact this will be an agency with specialist capability in cost-

benefit analysis and evidence-based poiicy, and is also independent. It therefore
provides another avenue fo have regulatory impact analysis undertaken, possibly
of very complex, significant, and contfroversial regu!atozy proposals.

It is not expected that the agency w[l] be resourced fo engage in exiensive
promotion of public understanding of productivity related matters. The soris of
activities anficipated are analogous to the speeches that Gary Banks (Chair of
the APC) gives quite regularly on productivity related matters, although
publishing its own research is also expected to coniribute to this function.

The agency will require a research capacity o build and ma|htain its knowledge
base in areas relevant to its mandate and future inquiries. it wﬂl be able to
publish research studies.

Independence

19

20

We propose that the agency is an Independent Crown Entity (ICE).
Independence has been identified as a critical attribute of the agency. The
features of an ICE that influenced this judgment are: the greater security of
tenure of Commissioners (board members of ICEs are appointed by the .
Govemnor General and can only be removed on very limited grounds), and the

fact that they are not able {o be directed by the government fo have regard 1o
Govemment policy.

However, the agency must also produce advice that is policy relevant as well as
credible and independent. An agency that is seen as ideological, unbalanced or



impractical in ifs advice is not likely to be successful. The tone of the agsncy will -
largely bie set by the Commissioners, and hencé appointing the right people is |
critical. A close relationship with the APC at senior levels may also help the

agency 1o ‘calibrate’ its approach, as the APC is considered to have got the
‘balance right. .

‘Commissioners

21

We propose that the agency is headed by 3-4 Commissioners, one of whom .
would be Chair. While the Commissioners would be pari-time, a full-ime Chair
may be desirable. There is also provision o appoint Associate Commissioners.

22  The structure of Commissioners and associate Commissioners is consistent with
the APC {which has a full-iime Chalr). Assoclate Commissioners are likely to be
appointed as required because of their specialist expertise to confribute fo
particular Inquires or reviews. Commissioners act in both a governance role and
lead Inquiries, but the inquiry team will also have a leader at the siaif [avel.

Powers

23 In addition o the usual powers of a natural person, we propose that the stafute
provide that the agency is a Government department for the purposes of the
Statistics Act 1975, as this will facilitate access fo statistics.

Work programrﬁe .

24 We propose that the government determines the work programme for the
agency, and it would only undertake inguiries, reviews and regulatory impact
analysis on-the basis of a reference from the government,

25

26

27

The principle is that the government would direct the agency what to inquire info,
but not direct it in relation to its recommendations. There would be an annual
work programme, developed through input from departments and advice from
the agency itself. The work programme would be made public. '

We propose that the Minister of Finance be the respansnale Minister and
Treasury the responsmle department (in Australia this is the Treasurer and

-Treasury). The responsible department would coordinate and advise on the work

prograrnme and terms of reference. The responsible Minister would Issue the
terms of reference in conjunction with the relevant portfolio Minister and, in the
case of reviews of regulatory regimes, the Minister for Regulatory Reform. kis

_envisaged that the relevant portfolio department would have a rolg in determining

the terms of reference. The terms of reference would also be made public.

The Ministry of Agriculture and Forestry agrées that the majority of the
programme should be diretted by Ministers but considers that the Commission

-should have some ability fo pursue its own researchfevaluation agenda, While

this differs from the Australian model the NZ context is slightly different. New
Zealand has a very limited number of independent ‘think tanks' looking at the
New Zealand economy.in.any depth and MAF helleve one with some -
independence would make a significant contribution. MAF recommends that the
Commission should have an additiohal function to ‘Hold inquiries into, and report
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to the relevant Minister(s) about, productivily related matters that are determined
by the agency to warrant investigation'.

Reporiing lo Government

28

29

We proposs that the responsible Minister must table in parhament the
Productivity Commission reports pursuant to inquiries and reviews, but there
would not be an obligation on the government to respond.

Officials’ on-balance judgment is that the government should not be required fo
respond to reports. If the woik of the agency is valued then the govemment will -
have an incentive o respond to reports, and the public nature of the reporis will
provide an added incentive. In Australia there is a convention that the

Government does respond to reports, but there Is ho stafutory obligation to do
S0.

Trans-Tasman refaﬁonshﬂu

30

31

Wae propose that there be prows;on for trans-Tasrnan inquiries and studles Into
Single Economic Market issuess.

Discussions with the APC and Australian Treasury have led to a commitment to
cobperate in respect to supporiing the establishment of the agency, and
cooperation in reg'ard io how Issues of mutual inferest can be taken forward.
This includes aspiring to joint i |nqu1res or studies on future Single Economic

© Market issues.

Size
32

33

We propose establishing an agency that has 3—4 Commissioners and supported

-by an esfablishment of approximately 21 FTEs. -

. The agency wilt be of a comparab[e size to the VCEC, which is seen fo have '

critical mass,

. Administrative and ana!ytlcai support

34

35

36' et S

37

We propose that the Commission imﬁally obtaln its dnalytical and administrative
support from Treasury. Establishing the Commission as an ICE will allow the
agency to employ its own staff (while stili sharing back-office support with
another agency) at some fime in the future, if required,

Two oﬁtions for the provision of analytical and adminlstrative support to the
proposed Productivity Commission are considered {c be viable:

db’aon 1: An ICE that shares back-of't" ice support services with (or obtains those
services from) ansther agency, which could be Treasury. Back-office services

include HR, IT, finance and legal. Anaiyucal staff are employed by the
Commission,

Opftion 2. An ICE that enters into an arrangement with Treasury ta provide both
analytical support and back-offlce sérvices. Other than the Commissioners, who
are appointed by the Governor General, all staff are formally employed by or



seconded fo the Treasury, but there would be profocols between Treasury and
the Commission which profect ifs independense.

38

Option 2 is similar to the model that operates in Victorla with the (VCEC),.which

is supported by the Victorian Department of Treasury and Finarice, and the
provision of suppert by the Ministry of Justice to the Waitangi Tribunal.

39

The following table summarises the relative costs and benefits of the two options.

ICE with shared back office
services {option 1)

ICE which contracts o Treasury for both
analytical support and back-offica services
{option 2}

Benefits Provides a greater assurance | Most consistent with the Govemment's goal of-
that the Producivity reducing the proliferation of public sector
Commission will be perceived agencles {through obtaining more of its support
as independent. from an existing agency).
May facilitate the establishment of the
Commission, as it will be able o drawonan
exisfing nstitution rather than starting from
scratch. There will also be clear accountability
to the Secretary to the Treasury 1o deliver on
establishment.
Cosfisfrisks | While achieving some A potentially significant risk that in some
: economies through shared quarters the Commission will be seenfo be
services the Commission will influenced by Treasury, thus undermining its
still be seen as a new publlc reputation for independence. .
sector agency. '
Effectively another function for Treasury that will
need to be absorbed. £ will represent an
increase In Treasury’s stefflng cap of
approXimately 21 FTEs.
40 Establishment and ongoing costs of the Productivity Commission are similar in

botly cases as both assume sharing of back office services. If any agency,

mc]udmg Treasury, provides back office serwces, there is likely to be an inicrease
in their {ofal FTEs.

41

The judgmeant on which option fo select primarily depends on how much weight is

put on the Government’s objective of reducing the proliferation of public secfor
agencles, and managing the establishment risks that can arise with a new
agenoy, relafive to the risk fo the perceived independence of the Commission.

42

With Option 2 there is some risk around perceived Independence. However,

'some features of the Commission help manage this risk:

Establishing the agency as an [CE is intended to secure the independence
of the agency. This gives Commissioners security of tenurs (the threshold

_for removal Is very high) and the Minister is not able fo direct the entity to
have regard to or give effect to Government policy;




. Requiring public inquiries, and publishing both the ferms of reference and
. final reports (the.APC Is also required ‘o publish draft reports) is 1ntended
{o confribute to transparency;

» _ The appointment of Commissioners who have a high level of credibility isa
key Implementafion strategy (it is-also likely that the staff that support the
Commission will include secondees from other depariments and staff that

are nsw fo Treasury, reduolng the percepﬂcn of a ‘Treasury-only'
Commission); and : .

. As with the VCEC the relationship heiween the Commission and Treasury
will be defined in such a way that the Independence of the Commission Is
clear. The VCEC and Victorian Department of Treasury and Finance
(DTF) have a comprehensjve Framework Agreement which has as its
basis: the underlying principle that the analysis, advice and other work of
-the VCEC and VCEC secrefariat is clearly mdependent of the DTF. On

.administrative matters the VCEC Secrefariaf is supporfea’ like all other
oulputs in DTF.'

43  While the risk to the perception of independence is rele'vant ta selecting between
the two options, we consider that there is a matetial benefit drawing on the
- Infrastructure and strengths of Treasury during the establishment phase of the
Commission. We consider that there are adequate safeguards {o protect the
. independence-of the Commission.

44  Oncs the Commission is-up and running the establishment risk no longer exlsts,
and at some time in the future a case may be made that the Commission should
employ its own staff {while still sharing back-office services with another agency).

Establishing the Commisslon as an ICE will give the agency the required
legislative ability fo do so.

Analysis

45 The substantive anaiy31s of a Productivity Commission and risk assessment is

coentained in the attached Regulatory Impact Statement and summarised in the
Executive Summary.

Implications for other agencies

46 The establishment of a Productivily Commission has implications for agencies
that currently provide productivity-related policy advics. The Commilssion will
consider specified policy issues that fall within the purview of such departments
to assist decision-making by Ministers in these policy areas. However, the
Commission would not substifute for the core policy advice role of the
depariments and its success would be dependent on these departments having

capacity to implement any Govemmerrt pohcy resuliing from the Comimission
reports

- Consulfation

47. The following agencies have been consulted: Treasury, Ministry of Economic
Development, Department of Labour, Ministry of Research, Science and
Technology, Ministry of Transport, State Services Commissien, Inland Revenue
Department, Minisiry of Agriculture and Forestry, New Zealand Food Safsty



48.

8O,

51,

Authority, Statistics New Zealand, Ministry for the Environment, Minisiry of
Fisherles, Ministry of-Foreigh Affairs and Trade, Ministry of Education, Te Puni
Kokiri, Depariment of Bullding and Housing, Ministry of Saclal Development,
Ministry of Health, Ministry of Justice, Department of Internal Affairs, New
Zealand Customs Service, Land Information New Zealand, Department of
Conservation, Ministry of Culture and Heritage, Ministry of Pacific Island Affairs, -
Ministry of Women’s Affalrs. The following agencies have been consufted on the
funding proposal: New Zealand Housing Corporation, New Zealand Transport
Agency, New Zealand Tourism Board, New Zealand Trade and Enterprise,
Tertiary Education Commission, Accident Compensation Corporation. The

‘Departrent of Prime Minister and Cabinet has been informed.

Discussions were held with a small number of New Zealand senior public

servants, current and past politicians and informed commentators from
consultancies and academia. Discussions were also held with the AF’C VCEC
and Australian Treasury.

Anumber of depariments commented on the options for the provision of
analytical and adminisfrative support io the Commission. On balance Treasury
favours Optiion 2 (Treasury providing full support), with a legislative ability to .
mave fo option 1, as it considers that the benefits associated with reducing the
proliferation of public sector agencies and facilitating the establishment of the
Commission are important, and the risks are manageable.

8SC's preliminary view is that option 2 is the preferred option If the perceptions
around independerice can be managed. However,-SSC would support both
opticns being presented in the Cabinet paper fo allow fuller debate.

MED considers that both opﬁons are viable, but on balance favours Option 1 as it
provides greater assurance that the Commission will be perceived as .
independent. Given that actual and perceived indepehdence is critical to the-
credibility of the Commission and its abiiity to deliver on ifs purpose, this is
considered fo outweigh any risks in relation to the perception of public secior
proliferation. MED considers there is a potentially significant risk that Option 2, a
Commission serviced and staffed by Treasury officials, will be seen to be
influenced by Treasury, thus undermining its reputafion for independence. Other
agencies that support option 1 znclude Dol, MoRST, Fisherles MoH, NZFSA.

Timing

52.

ltis proposed that, subjecf to the legisiative process, the Productivity

- Commission-Act will be passed by December 2010, The Commission would be

established by 1 April 2011, and receive its first referrals from the Government at
that ime. The Commission would commence Its first inquiries or rewews prior to
the 2011 election, but report after the election. .



Fmanmai Implications

53, Abudgetfor the agency is provided helow. This assumes that the required
legislation will be passed by ihe end of calendar year 2010, and the agency
commeneces two inquiries prior fo the election, but reporiing post-elfection.

3010711 | 2011712 | 2012M3 | 2018/14 | 201415

Establishment costs | $1.960 m
and commencement
of inguires/reviews*

2 inguires/reviews/fyr $4.901 m

3 inquiries/reviewsfyr $5.260m |[$5.260m | $5.260m -

" *A capital injection of $0.5 million is also required. The capital injection will be met
from a funding switch between the operafional funding savings from the various
agencies and g capital injection for the new agency.

54. We propose funding come from existlng baselines of agencies from which the

Government currently receives public and private sector productivity-refated

policy advice and those agencies/Crown Entities whose delivery has a significant

influence on producfivity.

' 55. The Government already funds a very significant amount 6\‘ productivity-related
policy advice across the public sector as a whole, including a range of advice on

regulatory regimes and ‘value for money’ initiatives. It seems reasonable to

redirect a relatively small percentage of that funding to an aliernative source of
advice which has considerable potential for providing new ldeas to improve New

Zealand's productivity performance.

58. Twenty-eight agenciés including Crown Entities have been identified. Some

agencies have a bigger role than ethers in productivity-related advice, and wiil
-therefore provide proportionately more funding. The details are provided in the-

recommendations.
Human Rights.
57. This paper has no human rights implications.

7Legislaﬁve Implications

58. ABillis required to implement the proposal outlined in this paper. A bid has

been made for the New Zealand Productivity, Bill to be included in the 2010

legistation programme, with a category 2 pnonty {to be passed in 2010). liis

anticipated that the Bill would be infroduced in late May 2010, with a Select
Committee report back in September 2010 -and the Bill being passed in”

December 2010. If is recommended that the Bill contain a provision that the Act

be binding on the Crown.

10




Regulétory [mpact Analysis

Regutatory Impact Analysis requirements

58. Since the present policy proposal requires a Cablnet decision to establish a

statutory body the Regufatory Impact Analysls (RIA) requirements apply ARIS
_has been prepared and is aftached.

Quality of the analfysis

60. An interim intemal Treasury RIA panel reviewed the Regulatory impact
Statement (RIS) prepared by Treasury and the assoclated supporting material. in
the panel’s view, the information and analysis summarised in the RIS meets the
quality assurance criteria.

Consistency with Governmenit Statement on Regulation .

61. We have considered the analysis and advice of officlals, as summarised in the
attached Regulatory Impact Statement and we are satisfied that, aside from the
risks, uncertainties and caveats already noted in this Cabinet paper., the
proposals recommended in this paper:

. are required in the public iﬁterest;
o will deliver the highest net benefits of the practical opﬁons' available, and

o are consistent with our commitments in the Government Staternent ‘Belier
Regulation, Less Regulation’.

* Publicity
62. We propose fo issue a press release announcing that the Government has

dacided fo esfablish the Productivity Commission. The Minister of Finance will
also write to the Australian Treasurer advising him of the decision.

Recommendations
63, We recommend that the Commitice:
1. agree fo establish a New Zealand Productivity Commission.

2. agree that the purpose of the Commission is o improve prodictivity in both
the public and private sectors in a way that is directed at supporting the
overall well-being of New Zealanders.

3.  agres that the functions of the Commission (subjéct io drafting) should be;

On referral by the Responsible Minister, in conjunction with the relevant
portfolic Minister and, in the case of reviews of regulatory regimes, the
Minister for Regulatory Reform, to:

. Hold inquirles into, and report o the referring Minlster(s) about,
productivity-related maiters that are referred fo it by the Minister;

1



1.

12.

. Conduct ex post reviews of regulatory regimes;

. Conduct reviews of the efficiency and effectiveness of regulatory
agencies; and

* Undertake ex anfe regulatory impact analysis for a small number of
speciﬁc regulatory proposals

On fts own inifiative, fo:

. Underiake and publish its own research into productivity-related
- matters to build its institutional knowledge and, as such, support its
inquiry and reviews functions; and

» ° Promote public understanding of matters relating to productivity.

. agree the Commission should not have ke provision to hold a limited

number of inquiries into, and report {6 the relevant Minister(s).about,

productivily related matters that are defermined by the agency fo warrant
investigation.

Or

agree (MAF recommendation) the Commission should havs the provision
1o hold a limited number of inquiries into, and report to the relevant

- Minlster(s} about, productivity related matters that are determined by the

agenecy to warrant investigation.

agree that the Commission is headed by 3-4 Commissioners, and is

supperied by an establishment of approximately 21 FYEs.

ag:;ee that provision should also be made io.appoint Associate -
Comimissioners..

agree that the Commission Is an Independent Crown Entity (ICE).

agree that the annual work pragramime of the Commission and terms of

reference of inquisies/reviews must be made public.

10..

agree that the Commission is expected to consult widely when undertaking
inquiries, reviews and regulatory impact analyses.

agree that the Commission be allowed to déterﬁiine its own procedures
and may publish its reports and research, subject to any constraints in the
terms of reference, which may specify the scope of the inquiry, procedures

that the Commission must follow, and the date by which the Commission
must submit its report.

-agree that the Commission has the capacly to undertake joint i mqunres or

studies with the Australian Productivity Comimission.

12



13.

14.

18,
16.

17.

18.

19,

20,

o1,
22,

23.

24,

égree that reports produced by the Commission pursuant to a referral must

be tabled In the House, but the government is not required fo respond fo
them.

agree that the Commission will be a Government agency for the purpose of
the Statistics Act 1975.

note that the ‘Cfficial Information Act 1982 applies. to the Comamission. .

agree that the Minister of Finance is the responsible Minister and ihe

Treasury is the responsible department.

nofe that there are ftwo options for the prows;on of support fo the
Commisslon:

a. Employing its own analytical staff but sharing back office services
with another agency, .

b.  Entering into an arrangement with Treasuryr fo pro\nde both analytlcal
and back-office services.

note that agencles have different views on which option should be
preferred, with some agencies holding a strong view that the Treasury
support oplion w;ll undermine the independence of the Commission.

agree the Comm]ssion be required fo obtaln its analyhcal and
administrative. support from Treasury.

note that establishing the Commission as arl ICE wil allow the agency fo
employ ifs own staif (while siill sharing back-office support with another

agency) at some time in the future, subject to the agreement of the
govermnment,

note that a Bill is required fo establish the Commission.

invite the Minister of Finance fo instruct 'fhe Parltémentary Counsel Office
to draff the necessary Bill to establish the Commission as outhned in this
paper.

authorise the Minister of Finance and the Minister for Regulafory Refom'l
to take decisions on minor policy issues that arise as the Bill is drafied.

agree that the establishment and operafing costs of the agency will be met

by reductions to direct Crown funding of the following departments and
Crown Enfities, with no impact on the government's operating balance: ..

13



Cont_ribut'iun.

Agency 10/11 11/12 ] 1;{:;::1:
Treasury $237,000 | $467,000 $500,000
Ministry of Economic Development $237,000 | $467,000 ]  $500,000
Department of Labour .$236,000 | $467,000 .$500,000
Ministry of Agriculture and Forestry $70,000 | $140,000 $150,400
Ministry of Transport ' $70,000 | $140,000 $150,400
Minlstry of Foreign Affairs and Trade $70,000 | $140,000 $150,400
Ministry of Research, Science and Technology | $70,000 | $140,000 $150,400
Ministry for the Environment $70,000 | $120,000 5150,400
Statistics New Zealand $70,000 | $140,000 $150,400
Infand Revenue Depariment $70,000 | $140,000 $150,400 .
Te Puni KGkiri $70,000 | 5140,000 | . $150,400
Ministry of Fisheries $70,000 | $140,000 | $150,400
Ministry of Education . 570,000 | $140,000 {.  $150,400
State Services Commission $70,000 | $140,000 | $150,400
Department of Building and Housing $70,000 | $140,000 $150,400
Ministry of Social Developrent $70,000 | $140,000 $150,400
Ministry of Health $70,000 - | $140,000 $150,400
Justice Sector (Justice, Courts, Correcéions, Police) 570,000 | $140,000 $150,400
‘Department of Internal Affairs S70,000 | $140,000 $150,400
New Zealand Customs Service .$70,000 | 140,000 $150,400
New Zealarid Food Safety Authority $70,000 | $140,000 $150,400
Land Information New Zealand . $70,000 | $140,000 $150,400
Housing Corporation $70,000 | $140,00D $150,400 -
New Zealand Transport Agency $70,000 | $140,000 . $150,400
Tourism Board . $70,000 | $140,000 $150,400
New Zealand Trade and Enterptise §70,00¢ | $140,000 5150,400
Tertiary Education Cornmission $70,000 | $140,000 $150,400
Accident Compensation Corporation $70,000 | $140,000 5150,400
Total - $2.460m | $4.901im $5.260m -
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25, nofe ’rhat the following agencies are sfill considering the fundmg proposaI
NZHC, NZTA, Tourism Board.

28. note thaf the following agencies have argued that because of their
relatively small size and/or pressures on their baselines and implications for
outputs, they should contribute at a lower rate: DoL, NZFSA, LINZ.
Customs.would also prefer a greater differentiation based on size but

accepts the proposed level of contribution. Stafistics NZ and NZTE would :

prefer to make a confribution of their expertise rather than direct funding.

27. agree that the technical defalls of these transfers and the ﬁ‘ecessary
changes to appropriations will be addressed as part of the Baseline
Alignment Proposals due from each Vole Minister on 8 March.

28. note that the final approval of the technical changes to the identified
baselines in recommendation 24 above will be approved in the Budget
-2010 Cabinet paper.

Hon Bill Engiish Hon Rodney Hide
Minister of Finance Minister for Regulatory Reform -

Date signed: ' K ' Daie signed;. :
13/ 2.(10 /}/w//ﬁ

15



Annex 1: Examples of Inquiriés and studies .
Australian Productivity Commission _
Annual Review of Regulatory Burdens on Business (Current)
Australian and New Zealand Competttmn and Consumer Protection Regimes (involved NZ)
Bilateral and Reglonal Trade Agreements (Current)
Chemicals and Plastics Regulation
Consumer Policy Framework and Cr;ns'umer Product Safety (involved NZ)
Disability Care and Support (Fort}rcoming)
" Economic Impagcts of Migratron and Population'Growrh
Energy Efficlency

Intemational Compansons of the Resourcing of Unwersmes and the Management of those
Resources )

]nternational Te!eoommunications Market Regulation

_ Review the Mutual Recognition Agreement and Trans-Tasman Mutuat Recognition Anengement

(involved NZ)

Review of National Competition Policy Asrangements
Road and Rail Freight Infrastructure Pricing _
" Public support for science and innovation in Austrafia

Performance Benchmarking of Austratian and New Zealand Business Regulation: Food Safety
{involved NZ}

Victorian Competition and EfF ciency Commission

Inguiry info Regulatory impedaments in the Financial Sefvices Sector (current)
Inquiry into Streamhmng Local Government Regulatlon (current)

Inquiry Infe Environmental Regulation in Victoria

Inquiry info managing transport congestion
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Regulatory Impact Statement

. Title of Proposal

.. Establishment of New Zealand Productivity Commission

O S

it ] e o S Y e

- r—————

Agency Disclosure Statement

THis Regulatolj Impact Statement has been p}epared ‘by the Treasury.

It provides an analysis of options to establish an indepe'néent s-ourlce of advice fo the |

government on productivity-related issues in both the public and private secors.

The need for the government fo receive advice on productivity-related matters is not
questioned. The question is whether one source of that advice should be a new agency thatis
statuforily independent. The RIS addresses this critical question, while at the same time
summarising the overall cosis and benefits of a2 new agency. -

The design and analysis of the preferred option has also been significantly influenced by the
design and performance of the Australian Productivity Commission (APC), and Victorian
Compefition and Efficiency Commission (VCEC) which was it turn modelled on the APC._The
APG is regarded as best-practice intemationally and provides an appropriate benchmark for a

i New Zealand-agency.

The decision fo establish a Productivity Commission is one that requires judgment, as many of
the benefits and costs are nof quantifiable. The full analysis, of which this document provides
a summary, will be made publicly available.

Peter Mumford, Principal Advisor, The Treasury

T
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Status quo and problem definition

Currently the Government seeks advice on productivity-related matters from Government
departments and; from time 1o time taskforces, commissions of inquiry and international
organisations such as the OECD. These sources of advice are in furn informed by expert bodles.
including consultants and academic institufions. Free and frank advice from Government

_ departments, and contestable adviee generally, is seen by many to contribute to good quality
policy outcomes.

Notwithstanding these sources of advice, analysis by Treasury and the Ministry of Economic
Development has concluded that current insfitutional arrangements leave a gap for a new and
independent institution with specialised internal investigative capacity and a mandate to actively
survey the views of a range of stakeholders, fo undertake inquities, and significant ex post reviews
of regulatory regimes. On the basis of this conclusion Cabinet agreed that officials undertake the
detailed design, analysis and costing of a possible agency te carry such inquiries and rev[ews

The case for such an agency is made in the context of New Zealand’s current economic
challenges. These include: regulatory settings that are befieved to be constraining investment
and limiting productivity growth; R&D expenditure that Is below the OECD average; future fimits on
resource use'in relation to freshwater supply, maririe space, fisheries, and.the assimilafive -

capacity of the atmosphere, soll, waterways and groundwater; relative low rates of participation in
" education and fraining amongst some populafion groups (eg, some age groups, socioeconomic
groups, and M&ori and Pacific Isiand peoples); Inadequate infrastructure in some areas, and; low
dumestqc savings and shallow equily and bond markets

New Zealand needs to significantly improve its sconomic perfonnance through addressing
‘constraints and exploiting opporiunities. The economic measure of performance is productivity,
directed 1o the overall well-being of New Zealanders. Given the complex challenges facing New -
Zealand the government must have access to a wide range of new Ideas that potentiaily challenge
the status quo. These ldeas need to be supporied by widely consulied and evidence-based
analysis that is credible to both the government and extemnal stakehiolders, ofen on different sides

of a policy Issus. MMP has incréased the complexity of the decision-making enwronment in this
regard.

Whilé Government depariments provide productivity-related policy advice, In reality they are not

unfettered in the preparation and delivery of such advice. They are influenced by Ministerial

preferences and government policy frameworks, and in some cases the immediate demands of

the day crowd ouf or limit the effort they might otherwise make into forward looking evidence-

based palloy. In effect, depariments cannot be expected to consistently act as independently as an
. agency that is given statufory independence. :

A plausible aliernative fo government deparfments is ad hoc bodles such as taskiorces. While
such bodies have their place, their temporary naiure makes it harder for them to support the
accurulation of knowledge over fime. In addition, they are less likely to have at their foundation a
methodology that (a) is capable of replication, thus reducing the costs of having to develop a new
methodology each time an inquiry or review is required (b) has been accepted by the government,
departments and external stakeholders as producing high quality analysis. and (c) provides the
focus of building and maintaining analytical capability.

Ob;ectives
The desired Government outcome is an alternative source of credible policy advice on

opportunities fo improve significantly New Zealand's productivity performance that are highly
complex and potentially controversial (there is a diversity of views and interests on the issue held -
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by influential s’takeho[ders) The new body should 1mproVa the net quality of advice avallable to
decision-makers.

The agency that provides such advice heeds fo be persuasive, and this is associated with
independence, relevance to the government's policy agenda, and competence. These criteria
reflect the Australian objectives and experience with the APC and VCEC,

Regulatory lmpact analys:s

Options

Having regard fo the problem definition which is associated with cohstraints on the main
alternative sources of advice, government depariments and ad hoc bodies, a single option has
been analysed, but there are alternative ways in which that option can be configured.

The optlon is an independent agency which has as Ifs purpdse the lmﬁrovément of productivity in
both the public and private sectors In a way that is directed at supporting the overall well-being of -
. New Zealanders.

The scopa of the agency will include, but will not be limited fo: enterprise (tax, regulation and
competition), skills, innovation, infrastruciure, natural resources, invesiment, intemattonal
sonneciedness, and public sector productivity.

The functions of the agency will be to:

Primary

e Holdi inguiries into, and report to the Minister about, produsiivity related matters that are
referred to it by the Minister (there would be provision for ]OIm'Z work with the APC into
productlwty related rnatters),

. Conduet ex post reviews of regulatory regimes;
»  Conduct one-off reviews of the efficiency and sffectivensss of regulatory agencies; and

" =  Undertake ex ante regulatory impact analysis (RIA) for specific regulatory proposals.

Secondary

. Undertake and publish its own research Into productivity-related matters to build its
institutional knowledge and, as such, support its inquiry and reviews functions; and

. Promote public understanding of matiers relating to productivity. ~

The agency would be headed by 3-4 pari-time Commissioners, one of whom would be Chalr, and
there is also provision 0 appoint Associate Commissioners, The Commission would be supporied
by a staff of approximately 21 FTEs. This equates fo an annual budget of about §5 million.

The government would determine the work programme for the agency, and it would only
undertake inquiries, reviews and RIA on the basis of a reference from the government. The work
programme would be made public, as would the ferms of reference. The responsible Minister

would be required to-table agency reports pursuant to inquiries and reviews, but there would not
be an obligation on the government to respond. :

The agency would be an Independent Crown Entity (ICE). Theres & number of ways in which
support for the agency can be configured. Because differsnt configurafions have impfications for
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perceived independence, and independence has bsen sc[entaﬁed asa key criterion, the options and
analysls have been included in the RIS.

Analysis

The evidence that an independent, relevant and competent agency with the purpese and functions
described above, will provide an alternative source of credible po!icy adviee on opportunities fo
significantly improve New Zealand's productivity performance comes from both the Australian
experience with the APC and VCEC, and domestic consultation.

Both the APC and VCEC assess their performance by reference to the number of -
recommendations they make that are accepted by the Federal and State Govemmenis. These
show that many recommendations are accepted, However, this is not the only assessment criteria
that the APC and VCEC apply. They also judge their success on the basis of whether their
confribution to the debafe on complex and controversial issues has contributed fo the quality of the
debate, even if their recommendations are not accepted.

A dimension to this is whether they generate repeat business from the Govemments i.e. if the
governments continue fo give them complex and centroversial inquirles this indicates that they are
- valued as avenues for having such issues analysed and debated. On both the repufational and
repeat busmess measures the APC and VCEC fllustrate posifive performance.

As documented in the full analysis, there is evidence of the potential value of an analogous
organisation in New Zealand in the form of statements of latent demand by New Zealand decision-
makers and by those who understand the policy-making process In New Zea!and.

While consuitation both in Australia and domestically confirmed the normative proposition that
there is a gap for an agency of the fype that exists in Australia and proposed for New Zealand, the
risks were also highlighted. The remainder of this analysis idenfifies the risks and how the design
and implementation of the agency is planned to mansge them.

The risk to independence: Independence Is seen as crifical, and this includes perceived
indepesndence. Establishing the agency as an ICE is Infended 1o secure the independence of the
agency. This gives Commissicners security of tenure (the threshold for removal is very high) and
the Minister [s not able to direct the entity to have regard to or give effect to government policy, -
Requiring public inguiries, and publishing both the terms of reference and final reports (the APCis -
also required to publish draft reports) Is intended to contribute fo fransparency. The appeinfment
of Commissioners who have a high level of credibility is a key implementation strategy.

In relation to perceived independencs, the way support is configured may have an influence..
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Costs and benefiis

Option Sub-options .
Stand-zlone agency | Benefits: seen to be a fully Independent agenoy.
Costs; because of size and novelty may not be seen
as an afiractive place fowork.
Shared services Treasury | Beneflts: cost savings In the order of $200,000.

Other policy agency

Non-policy ageney

Costs: low risk that agency will be seen fo be
influenced by thinking of agency with whom it shares
services, if a policy agency.

Shared services énd '

co-focation

Treasury or other
policy agency

Benefits: co-location may coniribuie to capability
through facilitating ‘communities of interest’ between
analysis.

Costs: low-medium risK that agency will be ssen fo be
influenced by ifinking of policy agency.

Non-poficy agency

Bene‘f‘ ts and costs — nil (beyond sharing semces)

Sharad services, co-

Treasury or other "| Benefits: large host agency may make the NZPC a
locetion and staff | policy agency more atfractive empioyer. Co-location may contribute
employed by host to capability through'facilitating ‘communities of
agency interest’ between analysts. Contributes fo the

] government’s objective of reducing proliferation of
publ[c sector bodjes.
Costs: rhedium-high risk that agency will be seen fo
"be influenced by thinking of policy agency. Risk drops
: fo medium if the NZPC is not co-located.

Independent Treasury or other Benefits: as for previcus opiion.

function within an policy agency .

existing agency Costs: high risk that agericy will be percelved be

influenced by-thinking of policy agency.

* Risk to relevance: If the analysis undertaken by the agency is not considsred by the government
to be relevant then the agency will not be effective, or seen to be effective, by either the
government or stakeholders. Requiring the agency fo undertake inquiries only by way of

reference from the government, and terms of reference which highlight the government’s particular
. questions, is intended fo ensure that agency only does what the govemnment values.

Commissioners will need fo exercise a crifical judgement when making recommendations en how
far to push a policy approach. The Australian commentators noted that the agency should avoid
- belng seen as ‘ideological’. While the NZPC would be able to undertake its own research and
promote public understanding of produstivity-related matters, it could not do this in & manner that

is inconsistent with the principle that the governmen directs the Commlssmn on what policy work it
should undertake. : '

Risk fo competence: Theageney must have critical mass and the correct skill sets critical for
competence. Thé size of the proposed agency has been benchinarked against the VCEC as a
comparable body that has achieved critical mass. The agency will need to attract and refain
competent staff. The Commission will need to be funded 1o offer competitive salaries. It ls also
expected that there will be a high level of cooperatlon between the agency and the APC, and the
agancy will ieverage off the APG's knowledge and experience, as well as engaging in joint work.
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Consultation

Discussions were held with a small number of New Zealand senior public servants, current and
past politiclans and Informed commentators from consultancies and academla Discussions were
also held with the APC, VCEC and Australian Treasury.

The purpose of the domestic consultation was not intended o represent a comprehensive survey
‘of ali of those who have knowledge of, ar interest in, the issue, but rather to test key-propositions -
in relation to the problem definition, benefits and tisks that were identified throligh the Australlan

experienca. The consultation confirmed the Australian experience,.and it was 1udged that further

consultation in New Zealand would quickly reach dlmlmshing retums

Conclusions and recommendations

The analysis that has been underiaken conclides that the expected benefits of a NZPC are likely
{o significantly exceed the expected costs. The benefits are associated with an independent

- source of advice to the government on ways to improve New Zealand's productivity perfermance,
generaied by a specialist body that develops its advice through rigorous, transparent, community-
wide processes. This conclusion is subject fo implementation and design risks assoclated with
perceived independence, relevance and competence. Strategies have been developed to manage
these risks and these have been reflected in the desngn

Implementation -

The agency would be established by statute. An implementation unit would be sstablished and
. would have responsibility fer putting in place the physicat infrastructure and administrative

arrangements and running the appomtments process,

Monitoring, evaluation and review

The agency will be subject to ongoing moniioring by the Treasury.

A five year review of the agency is proposéd.



